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Page 4, line 15, for “ interpreted” read - ^“tf^u-etecl ^ 
Page 251, line 3 from bottom (ref.), M ” 461 read ^ 3^. 
Page 327, last line {.miff or “ L. B.” read “ L. R. 

Page 432, line 14 (head note), for “ living ’ read^ 

Page 505, line 10 from bottom (ref.), /or “ 1 B. L. K. read 
“ 11 B. L. R.” 

Page 509, line 26, for “ Alijan ” read “ Alikj.m. ”. 

Page 511, line 3 from bottom (ref.), /or “ A. 0. 8ol read 

44 A 0. 351. 

Page 567, line 2 from bottom (ref. ),/or “ (1907) 0. L. J. 
read “ (1907) 7 0. L. J.” 

Page 585, last line (ref.), /or “4 Mad.” 4 Mac. ^ 

Page 625, line 3 from bottom (ref.), for “L. B. R. reat 

“ 4 L. B. R. ” 

Page 632, liJie 5 from bottom (ref.), /or “[1891] ’ read 


Pao-e 759, line 13, /or “ claimant” read “ claimants.” 

Pa°e 791 line U,/or “ Blackwell” read “Blackwall.’ 

Paje 8I3’, last line (ref.), /or “20 Q. B. D. 268 ” rmrf “20 
Q. B. D.368.” 

Page 857, line 15 (head not *), for “ Hair read -Hale ^ 
Page 928, last line (ref.), for “ 9 0. K J.” read “ 11 C. L . J . 

Page 944, line 3 from boGtom (ref.), /or “4. C. L. R. ->0.. 

read “ 4 0. L. R. 538. ” 

Page 949, last line blit one (ref.), /or “3 W. R. 24 recti' 

-3 W. R.49.” 

Page 1053, line 3 (head-note), for “ Owlandson ” read “ Row'- 
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Page 1162, last line (ref.), /or “ 28 Calc. 25 ’ read “ 28 Calc. 
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INDIAN LAW REPORTS, 

Gatouiia Series. 


Jmikitifi (J. .L, and A\ U. Chatter jea J. 

IvEDAR NATH BANER.TEE 

r. 

HARI DAS HHOSB.* 

a }ntiu Linr. — Dayahhaga School — Whether great- grant (father's 

Mms daughter s son or maternal uncle preferential heir — Stare decisis. 

in a .Uay abijR^'a fuiuily the gTeat~gnuidl‘afchei*’s sou’s daughters son is 
vinith'd to sueee('d as heir in preference to the uiatenml uncle. 

kaiiash Oknndra AdMkari v. Karnna Nath Ohnodhry (1) followed. 
The prioeiple of spiritual benefit regarding tlie succession in a 
I>ayatjhuga family laii! down by the Full Bench in Gooroo Gohind 
Ska ha s Cme (2) caitnoi be ijiiestioncd now. 

Second Appeal by Kedur Nath Baaerjee. the d.e- 
femhua No. 1. 

'Phe ivlaiionshlp of the parties will appear from 

*T\ppeai iVoin Appdkte Decree. 1160 of 1016^ against the decree 
of IL C:b Bosis Biibordinaie Judge of Burdwan, dated Dec. 2B, 1912, affirm- 
ing tiio decree of Fury a Chandra Bose, Munsif of Kalna, dated Sep. 12, 

iini. ' ' ' 

(1 } (ilH H| I H C, \Vh K. 417. •' H) (1870) IS W. W 1.F, B.) 49 : 
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1915 the following genealogical ti-ee : — 


KEDi.R' " 

.. .NaTI-I: 
BANIBJEE' 

fi'ABi Das, 

(tHOSPL 


Sbib Ohancira 
Mukerjee. 


Jagadiswai m. Daughter. 
Baiierji I 


Narayan 

(«iead)r 


Tarah Nath 
Banerjee 


Bliairab Cnautlra 
Mukerjee (dead). 


Kftli Prosad 
Bauerji 
(Pro f, (lef. 
No. 6.) 


Kedar Nath 
Banerjee 
(Def. No. 1.) 


Bei^ode Behari Haripada 
Banerji Bauer ji 

(Pro f, def. (Pro f. def . 
No. 7.) No. 8.) 


Bhuban m. Kakhal Das 
Mohinl Debi. Mukerjee (dead). 


Tulsi Dasi Debi Nagendra Nalli 

{Pro f. def. Mukerjee (dead). 

No. 5.) 


Plaintiff purchased the properties in suit in 1910 from 
the proformd defendants Nos. 6, 7, 8, who are Nagendra 
Nath Mukerjee’s great-grandfather’s son’s daughter’s 
sous. After Nagendra Nath’s death his mother Bhuban 
Mohini succeeded to the properties. After her death 
in 1900 the pro fonnd defendants Nos. 6, 7 and 8 have 
been in possession of the properties in suit. In 1910 
the defendant No. 1, who is the maternal uncle of tlie 
late Nagendra Nath Mukerjee, took possession of the 
said properties dispossessing the plaintiff who, tliere- 
upon, brought this suit for declaration of title and 
recovery of j)ossession. Both the Courts below held 
that the proformd defendants Nos. 6, 7 and 8 being 
Nagendra Nath Mnkerjee’s great-grandfather’s son’s 
daughter’s sons succeeded to tire properties in suit in 
preference to the defendant No. 1, the maternal 
uncle, who then preferred this second appeal to the 
High Court urging that the maternal uncle ^^as the 
preferential heir. 


Babti Bishindra Nath Sarkar, for the apjrei lain. 
As my learned leader Babn Goiap Chandra Sarkar i.s 
too ill to attend Court, it now devolves on me to try 
and discuss the texts of Hindu law on this vexed 
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question of the position ol the maternal niicle as heir. 
Two questions are raised in this appeal. 

whether on the face of plaintiflE’s case, as 
stated in the plaint, he is entitled to any relief, for I 
say his suit is not maintainable. 

Secondly, whether defendant No. 1 who is the 
maternal uncle is qsreferable as heir to the great-grand- 
father’s son’s daughter’s son. 

Shih Chandra is the brother of Bhairab Cliandru, 
-and Nagendra Nath Mookerjee the grandson of 
Bhairab was the last male owner. 

[^Bahii Nagendra Nath (for respondent). In 

Kailash Ohundra Adhikari v. Karuna Nath Chotv- 
dhry (1), a similar question was decided — Mr. Justice 
N. R. Chatterjea being a party to that decision. The 
point was never taken that the suit is not maintainable.] 

But it arises all the same, and the suit ought 
to have been dismissed, because the iiroj^erty is 
■'in the enjoyment of Tulsidas Debi who is legally 
entitled to maintenance out of the estate left by Nageii- 
dra, and so long as she is living — as they say the 
property was given to her for maintenance— the i)ur- 
chaser has purchased nothi^lg. The iDroperty belongs 
to Nagendra and Tulsi is his widowed sister and 
Nagendra maintained his sister. 

[N. R. CH.A.TTBEJEA J. Can that right be enforced ? 
A married widowed sister is not entitled to mainten- 
ance : see Mokhada Dassee v. Nando Lall Haidar (2), 
a decision of Maclean C. J. and two other Puisne 
Judges.] 

I shall e.vplain that ruling later. Now I shall deal 
with the second question, of the maternal ancle 
being the preferential heir. 

[N. R. Chatterjea J. In spite of the decision in 


1915 

Kedab 

Nath 

Paxkejee 

y. 

Haim ,Das 

(illOSE. 


(1) (1913) 18 0. W. N.477. 
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lyii’’ Kailash Chandra Adhikari v. Karima Nath Ghow- 
Kedah dhuty (1), graiidfatlier’s brother’s daughter’s soo is 
Nath preferable to the maternal uncle as heir.] 

K. 1 am trying to re-open the question only as regards 

the position of the maternal uncle. 

[N. R. Ohattbrjea J. Is not this matter concluded 
by the Full Bench decision in Gooroo Gohind Bhaha 
V. Anund Lai Ghose (2), though it may not be right ?] 
" I respectfully submit that the Full Bench left open 

the question of preferential right. 

The maternal uncle is a handJm, bhinna-gotra 
sapindas are bandhus. Sister is not an heir under 
the Bengal school though sister’s son is. 

[N. R. Chatterjea J. We have to go by the 
Daydbhaga as interpreted the Full Bench decision i n 
Gooroo Gobind Shaha’s Case (2). 

The principle is that this question should be llnalJy 
decided and fixed. The House of Lords have iieiil 
that when there is doubt as to a principle deeid''d pre- 
viously by a Bench consisting of two or inore .Judges 
the matter ought to be re-opened. 

In Kedar Nath Roy Amrita Lai Mookerjee ili). 
Mookerjee .1. declined to re-open the matter because 
it was not m integra. That the great-grandfathers 
son’s daughter’s son is an agnate is not expressly laid 
down in the Dayabhaga. The Mitakshara is the law 
in Bengal .save and except when and as modified by the 
Dayabhaga. I rely on OhapterlX, section 6, paragraph 
20 of thn Dayabhaga and also on the Dayatatioa para- 
graphs 60 — 62 (mde Clolap Chandra Shastri’s transla- 
tion, 2nd Edition, page 74). Only the three ancestor’s 
daughter’s sons are mentioned as heirs. 

(1) (1913) 18 0. W. N. 477. (3) (191-2) Ifi 0. L. •). 34-2, 348, 

(2) (1870) 13 W. B. (F. B.) 49 ; 

5B. L. B. 16. 



wl; xLiii:.] 

[Babu Nog endra Nath Ohose. It is reallj’ a matter loi s 
for the Legislature. Once Your Lordships decide to kedab 
go into this question you must re-open the whole Nath 

"R iN Jf lRTPK' 

matter and upset all the Full Bench decisions.] " r. ' ' 

[Jenkins C.J. Your point is that the maternal 
uncle is named, but nowhere is the great-grandfather’s 
son’s daughter’s son named.] 

Yes, father’s brother’s daughter’s son can, in some 
respects, lie called a, preferential heir i n, point of pro- 
pinquity. 

I can cite cases followed for 40 years which have „ 
been upset in Bombay and England. 

See Dayabhaga (Colebrook’s Translation, edited by 
^G. C. Sarkar), Oh. XI, s. VI, paras. 20 — 26, 33, also the 
translation of Sree Krishna’s Cominentar 3 ^, p. 192. 

These authorities were not placed before Mr, Justice 
Banerjee. 

Golap Ohandra Sastri’s Hindu Law. 4th Edition, 
p. 332, says “ down to these.” In Bayatatwa, p. 74, 
the author says that the list is exhaustive. 

[X. R. Ohattbejba .1. What does ^3r(iT^?F9=T{T5it 
mean in the passage ticTF ni 

* just referred 

to by you from Srikrishna’s Gloss on the Baynibhaga?] 

It means those heirs that are .specifically mentioned 
by Jimutavahana, the author of the Dayabhaga. 

[N. R. Ohattbejba J. But Oolebrooke has trans- 
lated the passage as “ on the failure of all such 
kindred.” “Such kindred” includes those that are 
held to be heirs by the Full Bench.] 

The meaning of the passage is to be gathered not 
from a single word or passage but from the whole 
section which deals with the subject. Jimutavahana 

*' yrikrLshtiti ItIos.s on Dayabhaga* Uh. 11 (end)* 
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1915 

Kedab 
; :,Nath - 

BANEBJEe 

JlABi Das 
Ghose. 


has specifically mentioned his list of heirs to be exhaus- 
tWe.* In this connection yonr Lordships will be 
pleased to see Sarkar’s Hindu Law, pages 322, 324 and 
346, 359 and Dr. J. N. Bhattacharaya’s Hindu Law, 
pages 477, 487 of 2nd edition. 

[N. R. Chatteejea J. Can you explain why these 
extra words “ as offer, etc.,” are added ?] 

Paragraphs 20 and 26 show that the list given in 
Dayabhaga is exhaustive. This translation of the 
Dayatatwa has been made after the Pull Bench deci- 
sion in Digumber Boy Chowdhry v. Moti Lai Bundo- 
padhya (1). The author of the Dayabhaga did not 
contemplate that these relations would be added by 
the Full Bench. 

So far as regards text-books. There are in addi- 
tion several decisions of this Court. 

[Bahu JSfagendra Nath Ghose. It cannoc be said 
that the principle of propinquity supersedes the prin- 
ciple of spiritual benefit.} 

According to principles of Hindu Law, the throw- 
ing of bones in the G-anges confers the greatest 
spiritual benefit, 

[N. R. Chatteejea J. Offering pinda at Gaya 
(which can be done even by a co-villager) and throwing 
bones in the Ganges can be done once only, but the 
Parban Sradhi^, performed several times in the year.] 

In Gooroo Gobind Shaha’s Caseiff) the question was 
whether the father’s brother’s daughter’s son was an 
heir. But their Lordships, including Sir Barnes 
Peacock C. J. and Mitter J., kept open the question 
of priority. 

[N. R. Chatteejea J. B’or nearly half a ceirtury 
this theory has been followed.] 

"Dayabhaga, Ch. XI, SeQ. VI, 20-26. (1) (1883) I. L. R. 9 Calc. 5(,S. 
i (2) (1810) 18 W. R. (P. B.) 49. 
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But tbe Judicial Committee of the Privy Council, 
in spite of tbe principle of stare decisis which i.s 
also binding on it, set aside the adoption of an 
only son, in an appeal from the Madras High Court, 
and this is followed in Bombay where for forty 
years it had been otherwise. And your Lordships 
have the i^ower to reconsider this question of the 
maternal uncle in a Full Court. T am told that 
the vakil, who appeared for the respondent in the Full 
Bench case of Gooroo Gobind Shaha (1) and conceded 
about the preferential position against the sakulyas, 
afterwards sat as a Judge in the subsequent Full Bench 
case of Digumber Hoy Chowdhry v. Moti Lai Bundo- 
padhya (2). 

The principle of spiritual benefit has been held to 
be inapplicable to stridhan property. Regarding the 
powers of the Full Court and the binding effect of 
previous decisions or the principle of stare decisis, 
I refer to Halsbury’s Laws of England, Vol. XVITI, 
para. 536, pages 211 and 212, also to The Queen v. 
Edivards (3), Pearson v. Pearson (4), Mills v. Arm- 
strong (5), and recently in the case of Kreglinger 
V. Neiv Patagonia Meat Gold Storage Go. (6), 
Haldane, L. C. has modified the principle “once a 
mortgage always a mortgage ” tlmt has been followed 
for more than 100 years. 

\_Babu Nogendra Nath Ghose. What Shastri G-olap 
Chandra Sarkar overlooks is the fact that the 
daughter’s sons have a place in the scheme of the 
Hindu family which at its foundation is agnatic, 
whereas the maternal uncle is a rank outsider. At 
present the spiritual theory works out an order 
of succession which is more in accord with the 

(1) (1870) 18 W. B. (F. B.) 49. (4) (1884) 27 Gh. D. 146, 164, 158. 

(2) (1883) I. L. R. 9 Calc. 5fi3. (5) (1888) L. B. 13 A. C. 1. 

(.3) (1884) 1.8 Q. B I). 586, 590. .(6) [1914] A. C.25. 
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feelings of the people whatever reformers like Sliastri 
Golap Ohandra Sarkar have to say to the contrary 
for the i>rinciple he has been fighting for. Peihaps 
a time may come when the Hittdn.s would require 
an alteratipn of the rule of succession to some 
other principle: but it is not yet. And when it does 
come, it will have to be settled by the Legislature 
as was done in England where ascendants could 
not inherit before the Act of 1833. But there the 
Judges did not upset the principle that real property 
could not devolve upwards though the ground alleged 
was the ridiculous one that water cannot fl.ow up- 
wards. The Legislature had to intervene]. 

For the view that the principle of spiritual benefit 
is not the only principle of succession, see the 
decision of Sale J. in Toolsee Dass Seal v. Srirnati 
Lmkhymoney JDassee (1). 

In Akshay Chandra Bhattacharya v. Hari Das 
Gosivami (2), Mitra J. sitting alone followed the prin- 
ciple of aflnity and affection. After the Pull Bench 
decision of Gooroo Govind Shaha v. Anund Lai Ghose 
(3) there was another case, vis., of Kashee Mohun Bny 
V. Baj Gobind Ghuckerbulty (i) which was reversed 
by the later Full Bench decision in Digumber Boy 
Ohoivdhry v. Moti Lai Bandopadhya (5). Then in 
Sorolah Dossee v. Bhoohun Mohim Neoghy (6) and in 
Braja Lai Sen v. Jihan Krishi%a Boy il) Wns. 
ciple has been doubted ; and also in Toolsee Dass Seal 
V. Ltichliy money Dassee (8), Dino Nath Mohunto 
Y. Okundi Koch (d), and Kedar Nath Roy v. Amrlt 
Lai Mookerjee (10). 

(1) (1900) 4 0. W. N. 743. (6) (1888) I. h. R, 16 Calc. 292. 309. 

(2) (1908) l.L.R. 35 Calc. 721, 726. (7) (1898) 1. L. K. 26 Cnlc. 2H5, 

(3) (1870) 13 \V. r'. (F, B ) 49. , . (8) (1900) 4 C. W. M. 743. 

(4) (1876) 24 W. R. 229. , . (9) (1889) 16 C, L. .J. 14, 17, 18. 

(5) (1883) I. L, R. 9 Calf: 663. - (10) (1912) 16 0. L. J. 342, 348. 
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The true test of succession ought to be nearness 
of blood as well as the doctrine laid down, bj" the 
Full Bench, viz., the spiritual benefit. 

[Jenkins C.J. The Privy Council followed certain 
works which had been characterised as forgeries in 
spite of that fact, simply because those works had 
been followed so long : see the case of Bhagtvan 
Singh (1).] 

The Full Bench in Gooroo Gobind Shaha v. Anuml 
Lall Ghose (2) has not expressly laid down that the 
doctrine of spiritual benefit is the only, principle. I 
am fortunate in that your Lordship Mr. Justice N. R. 
Chatterjea who decided the case of Kailash Chundra 
AdJdkari v. Karuna Nath Ohowdhry (3) is sitting 
on this Bench. This question affects every Hindu. 

[N. R. Chatterjea J. It seems rather too late to 
object now.] 

In the life of a nation 40 year.s is nothing. 

[Jenkins C.J. The present rule was laid down by 
Mr. Justice Dwarkanath Mitter.] 

I do not challenge his decision in the Full Bench 
case. He left the question of preferential heir open ; 
see Gooruo Gobind Shaha v. Anund Lall Ghose (2). 

[Babn Nogendra Nath Ghose. Regarding the 
xAllahabad High Court decision on adoj)tion in Jai 
Singh Pal Singh v. Bijay Pal Singh (4) in a recent 
case that went up to the Privy Council on appeal, viz., 
Puttu Lai V. Parbati Kumvar (h), the Subordinate 
Judge had refused to follow tlie Allahabad High 
Court decision and discussed the texts of Hindu Law. 
but was overruled by the Allahabad High Court 

(1) (,1H99) I. L. R. 21 All. 412, 419 ; (3) (1 913) 18 0. W. N. 477. 

L. K. 26 1. .1. 1.53. (4) (1904) I. L R. 27 Ail. 417, 

(2) (1870) 13 W. R. (F. B.) 49, 62; (5) (1915) 19 0. W. N. 841, 847. 
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whose decision was affii-med by the Judicial Oom- 
mittee of the Privy Oonucil, who made strong remarks 
regarding the cond net o£ the Subordinate Judge; and 
that is a very strong argument in my favour.] 

Further, I submit, the widowed childless daugliter 
is entitled to maintenance from the estate devolv- 
ing from her father, and the • plaintiff purchased the 
property vvith knowledge that she was in possession 
as being entitled to maintenance J see Sastri’s Hindu 
Law, 4th edition, p. 373. 

BahuNagendra Nath Qhose, for the respondent, 
was not called upon to rei)ly. 

Jenkins C.J. The point- in contest in this litiga- 
tion is whether in a Dayabhaga family the great- 
grandfather’s son’s daughter’s son or the maternal 
uncle is to be preferred. The proposition only has 
to be stated to make one realize what an amount of 
learning and industry the problem might demand. 
We have had: the advantage of having the position 
of the maternal uncle advocated before us by one 
who is worthily following in the steps of his distin- 
guished father, and we can say,, much as we regret the 
absence of Babu Golap, we do not feel we have suffered 
anything in view of the argument that has been 
addressed to us. 

Undoubtedly there are, as Babu Rishindra Nath 
Sarkar has brought clearly to our notice, a number 
of considerations that might be brought into play 
were the matter untouched by authority. But a Full 
Bench of this Court [in Gooroo Gobind Shaha’s 
Case (1.) as far back as 13 Weekly Reporter] came 
to a conclusion 'as to the principle of succession 
in a Dayabhaga family which governs this case. It 
has been treated as governing cases of a similar 
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description by other distinguished Judges whom I 1915 
name in this particular connection merely because 
they are Judges who would be particularly familiar 
with and interested in. the questions. The learned 
Judges are Mr. Justice Gurudas Banenee (1), Mr. 

Justice Mookerjee (2) and Mr. Justice N. E. Ohatterjea 
(3). And they one and all have felt that it is not Jknklns O.j. 
for this Court, at any rate, to question the propriety 
of that Full Bench decision. 

In the case of Railash Chundh^a Adhikari v. 

Karuna Nath Choivdhry (3), tlie contesting parties 
were in the precise position, curiously enough, of 
those who are now litigating before us, that is to say, 
the contest there was as here, between the great-grand- 
father’s son’s daughter’s sou and the maternal uncle. 

Therfe it was decided in favour of the great-grand- 
father’s son’s daughter’s son. And I see no ground "on 
which we can refuse to follow t.hat ruliiig. The 
learned vakil in the course of his argument before 
us has done his best to depreciate the value of the 
maxim stare decisis. But that is an argument that 
must be addressed to a higher authority and not to 
this Court. 

There was another argument advanced before us 
namely, that the possession of Tulsi was such that 
her existence offers a complete bar to the suit. But 
that was a point not taken in the lower Courts, or in 
the original grounds of appeal here. It was a very 
late development. But obviously . the basis of that 
argument involves an investigation into facts on 
which it is beyond our competence to embark. We 
cannot, therefore, give effect to it. 

As to the first point, our decision, in obedience to 
the authorities, is that the plaintiff who claims under 

f (1889) 10 0. L. J. 14. (2) (1912) 16 C. L. J. 342, 348. 
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the great-gi'andfather’s son’s daughter’s son is entitled 
to succeed. This is in accordance with the view of 
the learned Subordinate Judge and the Munsif. 

The result is the appeal must be dismissed with 
costs. 

N. R. Ohattbrjea J. I agree that the xirinciple of 
succession governing this case must be taheu to have 
been settled by the Pull Bench decision in Gooroo 
Gobind Shaha v. Anund Lall Ghose (1). The parti- 
cular point raised in this case was decided in the case 
of KailasJi Qhundra Adhikari v. Kanina Nath 
Ohowdhry (2), and I see no reason to alter the opinion 
which I expressed in that case. 

G. s. Appeal dismissed. 

(1) (1870) 13 W. B. (P. B.) 49 ; (2) (1913) 18 C. W. N. 477. 

5 B. L. R. 15, 
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CRIMINAL REVISION. 


Before Fletcher and Heachcr oft JJ. 

BDBEDAR AHIR 

■■ ■ V. ■■ ' 

EMPEROR 

AND ■, 

OH HAT RADHARJ M IBSE K 
EMPEROR." 

Joinder of Cktses — Offences against different persons h-j/ the same accused — 

Legality of .joint trial — Criminal Procedure Code ('Act V of 1898) 

k.B34 — PraMice. 

Section 234 of the Oriuiinal Procedure Code is not limited to tlie case 
of offences committed against the same person, but applies also where 
they are committed against different persons. 

Manu Miya v. Empress (1) and Hri Bhagwan Singh v. Emperor (2) 
followed. 

Empress v. Murarl (3), Nanda Kumar x^irkar w Emperor (4), 
Mahomed v. Emperor iff) dissented from. 

Queen- Empress v. Jitala Prasad (€) referred to. 

At the same time the powers under the section should bo used with great 
care ami caution where tliere are different complainants. 

The facts relating to the two Rules are as follows ; — 

Grim. Revision iVo. 1863 of 1914. On the 29tb 
September 1914, the petitioner Subedar Ahir, went to 

Criminal Revision, No. 1863 of 1914, against the order of R. vSheep- 
shanks, Sessions Judge of Mozafferpore, dated Nov, 11, 1914 : and Criminal 
Revision, No. 1902 of 1914, against the order of J. Johnston, District 
Magistrate of Hajshahye, dated Sep. 2, 1914. 

(0 (1882) L 1. H. 9 Calc. B7h , (4) (1907) 11 C. W. K. 1128. 
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a cattle fair at Bettiah and got iato conversation witli 
one Saudagar Mollah, and pointing out a bullock, 
induced the latter to bid for it, on his behalf, up to 
Rs. 50, though it was not worth more than Rs. o2. 
He gave Saudagar one rupee as earnest money. Tlie 
latter purchased the animal and paid the owner the 
rupee. The petitioner then offered to pay the ])alance 
but the ownei’, pretending to have had a quarrel witli 
him, refused to accej)t the same, whereupon the peti- 
tioner prevailed upon Saudagar to pay Rs. 40, and 
requested the latter to accompany him with the bullock 
to his house where he promised to pay the amount. 
On the way the petitioner tried to run away but wa.s 
arrested. In the meantime one Mahadeo Koer came 
up and identified the petitioner as the man who had 
also victimized him in a precisely similar manner 
shortly before. Mahadeo had been induced to pur- 
chase for the petitioner another bullock worth Rs. 22, 
for Rs. 44. Saudagtir and Mahadeo lodged separate 
informations at the thana, and the petitioner was sent 
up by the police, on the 30th September, before tlie 
Joint Magistrate of Bettiah who tried him on two 
charges under s. 420 of the Penal Code of cheating the 
two informants respectively, and convicted and sen- 
tenced him, on the 15th October, for each offence, to 
imprisonment and fine. The petitioner’s apjreal against 
the order of cmiviction was dismissed by the Sessions 
Judge of Mozaft’erpore on the 9th November 1914. 

Crim. jRevision No. 1902 of 1914. On the 17th 
March 1914, the petitioner, Chhatradhari Misser, went 
with two others to the house of one Barkat Maiijhi 
and carried him away forcibly, and proceeding Jiext 
to the house of one Oanesh Lohar also seized him. 
The petitioner and his companions then took the twm 
men to Rohanpur, in , the district of Malda, wrong- 
fuRy confined, and extorted bond from them. Barkat 
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and Oauesh lodged separate complaints again.st tlie 
petitioner and the others under ss. 342, .552 and 384 of 
the Penal Code before the Sab-Depnty Magistrate of 
Naogaon who tried the two cases together, and con- 
victed and sentenced the petitioner, under s, 341 of 
the Penal Cede, to a tine. An appeal against the order 
was dismissed by the District Magistrate of Eajshahye 
on 20th September 1914. 

The petitioners in each case, thereupon, mQ,ved the 
High Court and obtained the present Rules. 

Dr. Dwarka Nath Mitra (with him Bahii Baikim- 
tha Nath Mitra and Bahu Manindra Nath Banerjee), 
for the petitioners in both cases. Section 234 applies 
only to the case of a single accused [^Budhai Sheik 
V. Emperor (1)] and is limited to the case of three 
offences against the same person. Refers to Empress 
v. Murari (2), Nanda Kumar Sirkar v. Emperor {3) 
and Ali Mahomed v. Emperor (4). The case of Manu 
Miya v. Empress (5) has been practically overruled 
by the well known Privy Council decision. Refers to 
Sri Bhagwan Singh v. Emperor (6) and Kali Das 
Chuckerbutty v. King-E mperor (7). The conse- 
quences of holding the view that the section justifies 
a joint trial of cases brought by different persons, 
would be startling. A man might then be tried for 
three murders committed on different occasions. This 
construction would render certain sections of the 
Code unworkable, as where, one of the complain- 
ants being absent, the accused would be entitled 
under s. 247 of the Code to acquittal oii all the cliarges. 
So also if one of the complainants compounded 
his case. 

(1) (1905) I. L. It. 33 Gale. 292. (4) (1 908) 13 0. W. N. 418. 

(2) (1881) I. L. E. 4 All. 147. (5) (1882) I. L. B. 9 Calc. 371. 

(3) (1907) 11 0. W. N. 1128. (6) (1908) 13 C. W. N. 507. 

(7) (1911) l'5 G. Wy N. 463. 
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Bahu Krishna Kamal Moitra, (oi* complainuiit in 
Or. -Rev. No. 1902, referred to Sri Bhagtvan Shiffh, v. 
Mmperor fl) as supporting his case. 

Cnr. adt\ vnU. 

Fletcher .1. The only question raised in the 
hearing of these two Rules is whether section 234 of 
the Code of Criminal Procedure authorizes one trial 
of not inore than three offiences of the same kind 
committed within the si)ace of 12 months when the 
offences have been committed against different per- 
sons. The judicial decisions on this question are not 
uniform. In the case of Empt'ess v. Murari (2) it wa.s 
laid dowir by the Court that “ the combination of three 
offences of the same kind for the purpose of one trial 
can only be where they have been committed in respect 
of one and the same person and not against different 
prosecutors.” A different view was taken by this Court 
in the case of Manu, Miya v. Empress (3). The case 
of Qneen-Empress v. Juala Prasad (4) the next 
authority in order of date, is not opposed to the deci- 
sion in Empress v. Murari{%), for in the case of Qaeen- 
Empress v. Juala Prasad f4) the several sums that 
had been embezzled had become the property of the 
Government, and there was, therefore, only one com- 
plainant. The next case is Nanda Rumctr Sirkar v. 
Emperor (5) to which decision I was a party. In that 
case, a similar view was taken to that expressed in the 
case of Empress y. Murari {^). That decision was 
followed in the case of AU Mahomed v. Emperor (6) 
but dissented from in the case of Sri Bhagivan Singh 
V. Emperor (1). 

(1) (1908) 1S5 C. W. N. 507. (4) (1884) I. L. li. 7 AIL 174. 

(2) (1831) 1. L. R. 4 All. 147. (6) (1907) 11 0. W. N. 1128. 

(3) (1882) I. L. R, 9 Oalc. 371. (6). (1908) 13 C. W. N. 418. 
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On II farther cdiisideratlou, 1 am of oi>iaiou that 
the decision in the case of Nanila Kumar Sirkar v. sibei>ab 
Emperor (1) cannot be supported. No doubt section 
234 of tlie Code of Criminal Procedare is taken from BMPEuoii. 

section 0 of the Statute 24 & 25 Viet. c. 96. The words ,, ^ 

" against tlie same i>erson ” whicli appear in section 5 
of 24 & 25 Viet. c. 96, do not appear in section 234 of 
the Code of Criminal Procedure. 

Section 234 of the Code of Criminal Procedure. I 
think, is xiot limited to cases where the offences have 
been committed against the same i^erson. 

At the same time T think that the power given 
by section 234 is one that requires to be used with 
great care and caution where there are different com- 
plainants. 

In the result, I think, these two Rules ought to be 
discharged. 

BbaCHCEOFT J. The only question which arises 
in these two Rules is whether section 234 of the Code 
of Criminal Procedure is limited to a case where there 
is one complainant in resj)ect of all tlie offences charg- 
ed, or whether it applies where the complainants are 
different persons. 

Looking to the plain words of section 234, I should 
hardly have thought the matter open to aigument. 

Section 234 is ojie of the exceptions to the general rule 
contained in section 233, vis., that every charge is to be 
tried separately. It provides that three charges of the 
same offence committed in the course of 12 months 
may be tried together, and the second part of the sec- 
tion explains what is meant by the same offence. 

Had the Legislature thought fit to impose such a limita- 
tion as that contended for on behalf of the petitioner, 
it would presumably have done so expressly, whereas 

(1) (1907) 11 0, w. Nam 
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tlie section is framed in the widest terms, and when 
the Legislature has imposed no limitation it is not for 
us to do so. 

But there are cases in the Courts in which the 
view has been taken that the limitation contended 
for applies. It is not necessary to discuss the case 
of Empress v. Murari (1) to which reference was 
made in the Full Bench case of Queen-Em.press v. 
Jtmla Prasad (2) from the report of which there 
is reason to suppose that one of the Judges who 
decided the earlier case had changed his views. But 
iji the case of Nanda Kumar Sirkar v. Emperor (3) 
the opinion was expressed that section 234 “ evidently 
refers to different acts done by the same individuals 
Of same sets of individuals against the same com- 
plainant.” In that case the earlier case of Manu Miya 
v. Empress (4) does not seem to have been brought 
to the notice of the learned Judges. The decision in 
that case was directly contrary to the view contend- 
ed for on behalf of the petitioner. The Legislatux-e 
in the Code of 1882 endorsed the view taken by the 
learned Judges by introducing an Explanation of what 
is to be understood by the phrase “oflence.sof the 
same kind” and that Explanation is repeated in the 
present Code. 

Three classes of cases constantly occur in the 
mufassil in which an accused is charged with offences 
of the same kind against different complainants. In 
one a man breaks into several houses in one night ; in 
anotlier a man whose house is searched for stolen pro- 
perty is found to have received property stolen from 
different persons, on different occasions ; in the third a 
man cheats several persons in pursuance of a system, 
e.g., by pretending to have the power of doubling 

(1) (1881) I. L; R. 4 AH. 147. . (3) (1907) 11 0. W. N. 1128. 

(2) (1884) I. L.I1. 7 All. 174. (4) (1882) I. L. B. 9 Calc. 371. 
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money. In the last mentioned case the joint trial 
might perhaps be defended on the’ground tliat tlie 
offences were committed in the coarse of one transac- 
tion, without having recourse to section 23i, but in 
the other cases the offences are not committed in the 
course of the same transaction. In these cases, where 
there is no fear of the accused being prejudiced, the 
charges are always tried together. lu the wlxole of 
my experience as Magistrate and Sessions Judge, I 
do not remember objection ever having been raised 
to the accused being tried at one trial for three 
offences in such cases. Such an objection would have 
struck me with surprise, as I am sure it would almost 
all judicial officers in the mufassil, vrho have con- 
stantly to try cases in which the provisions of this 
section are applicable, especially when the view 
described in yanda Kumar Sirkar v. Emperor (1) 
as evident, had been definitely rejected by two 
Judges of this Court so far back as 1882. 

It may be that tiie decision arrived at in Nanda 
Kumar Sirkar v. Emperoril) was correct in that there 
were three charges of rioting and three of hurt, and 
that such a case would not be covered by section 234. 
But, so far as that case deci(ied that section 234ai)plies 
only to offences against the same complainant, I mirst 
exjpress my dissent from it. 

It is argued that, unless the section is limited in 
the way suggested, an accused might be much embar- 
ras.sed by the joinder of charges, e.g., a man might be 
tried at one trial on three charges of murder commit- 
ted on different occasions. Such an argument entirely 
loses sight of the fact that it must be presumed that 
those who are selected for the administration of the 
criminal law are fit for their duties, and will not use 
their powers in an arbitrary and oppressive manner. 

(1) (1907) 110., W. N. im . ' ■ ' ^ 
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The. Criminal Oo.uta must be medited with the pos- 

q^sion of a little common sense. 

Xally.it was argued that other sootrons ot the 
Code would be found dlffloult ; 

trieted interpretation were placed 
only section referred to was section JL. “ ^ 
o-ested tliat if one of tliree complainants woit abso , 
S tused would be acquitted of all f 

Leaving out of consideration for the moment ho hm ■ 

that charges are not drawn up in summons caeos, l ■ 

obvious answer is that he would not '>e aciiuito a 
all three oflences bnt only of the offence in lespoot 

whicli the complainant was absent. 

I think the Rales should be dlscliai-ged, aud the 
petitioner in revision case No. 1863 remanded to ,ail 
to serve out the remainder of hxs sentence. 

' Buies discharged. 

E. H. M. 
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Before Skarfuddin and Coxe ./X 

HANUMAN PERSHAD THAKUR 

V. 

.TADU NAEDAN THAKUR* 

S™ Purcham-^Auction sale-Civil Procedure Code (Act. V of mS) 
s. 68— Object of the section. 

Section 66 of tke Code of Civil Procedure, 1908, lays down that no 
.suit shall be maintained against any person claiming title under a purchase, 
certified by the Court, on the ^ground that the purciiase was made on bahalt 
of the plaintiff or some one through whom the plaintiffi claims. T le 

« Appeal from Original Decree, No. 248 of 1911, against the decree of 
Prosanna Kumar Gupta, Additional Subordinate Judge of Mozaffierpm, dated 
Mav 51-, 1910. 
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section is clearly aimed at benarni purcliases at execution sales. The 
clear intention of the section is to stop benarni purchases by making it 
impossible for the real owner to question the benamidar’' a title. 

Bishan Dial v , GhazLud-din (1) vetevved to, 

Sasti Churn Nandi V, Annopurna (2) doubted. 

Appeal by Hanumaii Pershad Thakar, tke minor 
plaintiiE, through his mother and ne.x:t friend, Sheo- 
piyari Thakurani. A 

Tlie plaintiff brought the suit, out of which this 
ai)peaL arose, for recovery of possession of the dis- 
puted properties, together with mesne profits, on the 
ground that the same constituted the property of his 
paternal aunt 'whose heir he was. According to the 
allegation of the plaintiff the disputed properties, 
on the deatli of his aunt, were taken possession of 
by Jadiinaiidau Thaknr, the defendant first party, in 
whose farsl name they were purchased by his aunt 
at an auction sale. The plaintiff also alleged that 
Jadnnandan was an agent for and on behalf of his 
aunt. Shiah Thaknr, the defendant second party, was, 
according to the allegation of the plaintiff, & fai-zidar 
of the defendant first party, in respect of a portion, of 
the dispnted properties. 

The defendant first party contended, inter alia, that 
he w^as not the farsid-ar of plaintiff s annt and that 
the disputed properties -were purchased with his own 
money and that he had been in possession of the 
same ever since the purchase, 

The defendant second party submitted that his 
purchase was bond fide and for valuable consideration. 

Both the defendants pleaded that the plaintiff’s 
suit w-as bari’ed by the i^rovisions of section 66 of the 
Code of Civil Procedure (Act V of 1908) and section 41 
of the Transfer of Property Act (Act lY of 1882). 
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The learned Subordinate Judge dismissed tlie plaint- 
iffs suit. 

Hence this appeal. 

Mr. Caspers (with him Baba Ganesh Dutt Gingh), 
.for the appellant, submitted that twox (luestious arose 
in this appeal: (i) the onus was on the defendants, since 
the defendant 1st party, stood in a fiduciary relation 
to the idaintiffs aunt. He .must establish the bo?id 
fides of his purchase : see section 111 of the Evidence 
Act. 

[Coxa J. But there is no ciuestion here of a transac- 
tion between the defendant 1st party, and the plaint- 
iffs aunt. Xour contention is that the imrchase was 
a /am one and you want to recover possession. The 
onus lies on you.] 

(ii) The Calcutta case, Sasti Chtirn Nundi v. 
Annopurna (1) is applicable to the facts of the case. 

[Ooxi J. This ruling seems to be in your favour, 
but the q'uestion is — does it lay down good law? 
Section 66 of the Code of Civil Procedure seems to be 
against you, and we cannt go beyond the section.] 

Section 11 of the Transfer of Property Act does not 
apply to the facts of this case. There is evidence to 
show that the defendant No. 1, holding, as he did, a 
general ijower of attorney, worked for his sister, the 
plaintiff s aunt, therefore, the defendant second party, 
ought to have enquired into the real state of affairs, 
and if he failed to do so, he did not act with reason- 
able care and good faith as the proviso to section 41 
of the Transfer of Property Act requires. 

[CoxB J. Do you mean to say that any purchaser 
should enquire as to whether his vendor has any 
relative, specially a lady, for whom he works ?] 

No, I do not contend that but I do submit that 
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there were sufficient materials to suggest to the 
defendant 2nd party the necessity of enquiring into 
the real state of affairs. The position of the defendant 
2ud party, is no better than that of the defendant 1st 
party, because the former is merely a farsidar of the 
latter. 

Bahii Umakali Mookerjee (with him Bahu 
Lakshmi Narain Singh), for the defendant 1st party, 
submitted that Sasti Charan Nandi v. Annopm'na (1) 
was not applicable to the facts of this case. The facts 
of the present case are clearly distinguishable from 
those of that case. The Allahabad case, Bishan Dial 
V. Ghad-ud-dm is, indeed, applicable (2). 

The plaintiff’s case is bai'red by section 66 of the 
Oode of Civil Procedure. Moreover, it has been 
proved, beyond a shadow of doubt, that it was with the 
money of the defendant No. 1, that the property was 
purchased, and that the defendant No. 1, has been in 
possession of the property. Therefore the plaintiff 
has failed in establishing that the transaction was a 
henami one. 

Bahu Badyanath Narayan Sinha, for the defend- 
ant 2nd party, submitted that the plaintiff w’as abso- 
lutely concluded by section 41 of the Transfer of 
Property Act so far as his claim against the defendant 
No. 2, was concerned. Plaintiff’s own witnesses have 
proved that he has been in possession ever since the 
purchase and that, even, in the lifetime of the plaint- 
iff’s aunt. It is also proved that the defendant No. 1, 
has been in possession of the property ever since 
the purchase. The sale certificate is in his name. 
The name has beeir entered in the Land Eegistra- 
tion Department and, it appears, in the partition pro- 
ceedings. According to the plaintiff’s own witness- 
es, rent receipts are granted by the defendant No, 1, 
(l) (1896) I. L. H. 2.8 Oalo. 699. (2), (1991) I, L. K. 23 All. 175. 
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aiul he produces receipts for paymeut ot land reveune. 
It cannot therefore he contended that the defendant, 
2ad party, did not take reasonable care in ascertaining 
the defendant 1st party’s title, or tliat he did not act 
in good faith. 

Mr. Gasperss, in reply. 

' Cur. adv. vult. 

OoXB J. This appeal arises out of a suit for 
recovery of possession of certain land that was sold 
in execution of a decree against one Harnandan 
Thaknr in May 1900. It was purchased ostensibly l)y 
the defendant, .Tadnnandan Tliakar. The plaintiff is 
the heir of one Rajbati, the sister of .Jadunandan, and 
his case is that .Tadnnandan purchased tlie proj)erty 
with. Rajbati’s money and on her behalf, and that she 
remained in possession till her death in January 1906, 
since when the defendants are in posses.sion. The 
second defendant is said to have purchased a portion 
of the property from Jadunandan in June 1904, in 
full knowledge that Jadunandan was merely a far- 
gidar. The defence is that .Tadunaodan bought the 
property himself. 

The Subordinate Judge lias dismissed tlie suit, 
holding that it is barred by section 66 of the Code and 
also that Jadunandan was the real purchaser. Tlie 
plaintiff appeals. 

Against Shiah Thaknr, the 2nd defendant, the plaint- 
iff has, in my opinion, no case whatever. There is no 
evidence worth a moment’s consideration that Shiali 
had any reason to think that Jadunandan was not the 
real purchaser. Bhya Singh, an important witness for 
the plaintiff, admits that Shia Thaknr has been in pos- 
session since his purchase, which was li years before 
Rajbati’s death. Learned , counsel contended that 
Rajbati, being a pardanashin, could not be estopped 
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from pleading tliat the ostensible owiier was not the 
trne owner, unless it was sViown that everything had 
been explained to her. Tliis seems to me an tintenable 
contention. To accept it would be equivalent to 
holding that, though a purchaser is not bound to 
enquire whether his vendor is the benamidar for 
another man, he is bound to ascertain whether or not 
he is the benamidar of a woman. This is evidently 
unreasonable. 

As regards Jadunandau, I feel no hesitation in hold- 
ing that the suit is barred by section 66 of the Code, 
and therefore need not examine the question whether 
Jadunandan was or was not the real purchaser. But 
I may say that I incline to the belief that the Subor- 
dinate .Judge’s view of the facts is correct. Learned 
counsel has subjected tire defendant’s case to powerful 
criticism, but clearly the whole bxrrden of proof 
rests oj) the plaintiff. It is argued that there is a 
discrepancy between the defendant’s pleading and 
his proof. 111. tlie flr.st he asserts that he bought the 
property himself, whereas in his evidence he' says 
that he obtained the money from his brother with 
whom he lives in commensality. This does not seem 
to me of Very much impiortance especially when it 
is remembered that the defendant’s case is that the 
sale certificate is conclusive. It is contended also 
that as Jadunaudan was Rajbati’s mubhtear, the 
burden of proving the good faith of all transactions 
between them rests on him. But it is open to doubt 
whether the power of attorney authorized .Tadunandau 
to purchase jiroperty for Rajbati or to manage her 
estates, , and in any case we have not to decide what 
was the character of a transaction between them ; 
but whether there was any transaction between them 
or not. No real explanation has been given why 
Rajbati should want to buy this property which is 
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many miles away from Ijer home. It can hardly have 
been with a view to enrich the estate, because that had 
to descend to the plaintiff with whom she had quarrel- 
led The reason assigned in the evidence, namely, 
that she wanted to restore it to the judgment-debtor 
who was her kinsman, would have appealed with equal 
strength to her brother .Jadunaudan. 

As I have said, however, the suit is, in my opinion, 
barred by section 66 of the Code, which lays dowji 
that no suit shall be maintained against any person 
claiming title under a purchase certified by the Court 
on the ground that the purchase was made on behalf 
of the plaintiff or on behalf of some one through wdiom 
the, iffaintiff claims. Now, here the defendant cer- 
tainly claims under a certified purchase, and the suit 
is based on the ground that the purchase was made 
on behalf of the plaintiff’s predece.ssor in interest 
Learned counsel contends that the plaintiff also sues 
on the ground that Rajbati remained in possession 
till her death - and relies on the decision in Sasti 
Churn N'undy v. Annopurna (1) which certainly is in 
his favour. 

If the decision quoted is correct, it makes a very 
serious inroad on the section, and, indeed, I do not 
think it would be going too far to say that, if it is 
accepted, the section is for all practical intents and 
purposes repealed^. The section is clearly aimed at 
benami purchases at execution sales. We have no 
need of a specific provision of law that a suit against 
a real purchaser, based on a false allegation that he is 
a benamidar, must fail. The clear intention of the 
section is to stop benami purchases by making it 
impossible for the real owner to question the benami- 
dar's title. It is sometimes said that the Legislature 
cannot have intended to enable fraud to be practised. 

(1) (1S96) I. L. E. 23 Calc. 699. 
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But I cannot attach any other meaning to the section 
than this, that it aims at discouraging benamies by 
rendering the real purchaser helpless, if he is cheated 
by his henmnidars. 

Now, if the view taken in the case cited above is 
correct, namely, that the real imrchaser can base a 
suit against his henarnidar on the fact of possession, 
it is evident that the section at once loses all its effect. 
The purchase being e.x-hypothesi a benami purchase, 
the real purchaser would naturally get possession in 
every case, so that the only cases in which the section 
would be of any practical use would be those rare 
instances, in which the parties quarrel immediately 
even before possession is delivered. It can never have 
been the intention of the Legislature to enact the sec- 
tion for this limited purpose. 

I agree with tlie decision in Bishan Dial v. Ghasi- 
ud-din (1). It is not necessary, hovrever, to refer the 
decision in Sasti Churn Nundi v. Annopurna (2) to a 
Pull Bench, because the present case can be distin- 
guished, as the Trial Judge has pointed out, though 
it must be conceded that the distinction is somewhat 
unreal. Reading paragraph 7 of the plaint, it cannot 
be disputed that this suit was brought “ on the ground 
that the purchase was made on behalf of someone 
througli whom the plaintiff claims.” 

The appeal fails and must be dismissed with costs. 
The defendant No. 2 is entitled to separate costs. 

Bhaefuddin J. I agree. 
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Appeal dismissed. 
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APPELLATE CIVIL. 

Before Sharfuddin ani CoxeJJ. 

PUNCHA THAKUK 

■ V. ' 

BINDBSWART THAKUR.^ 



Offerings^ to a Temple — Tramfer ability — 'Transfer of Pro 2 )eHy Ad ilV of 
1882) s, 6, cl (a). 

There are certain rights that cannot be transferred. They are res extra 
Gommercium ; for instance, sacerdotal office whicli belongs to tlie priest of 
a particular class. Shnilarly a right to receive oiferings from pilgrims, 
resorting to a temple or shrine, is inalienable. The chance that future 
worshippers will give otf'irings is a mere possibility and as such it cannot 
be transferred. 

LaJchsmmastvami Naidii v. Rangamma (1), Kashi Chandra v. Kailask 
Qhanira (2), Dino Nath Ghuckerhatty v. Pratap Chandra Gosxami (3) 
referred to. 

Second appeal by Paaoha Thakar and another, 
the defendants. 

The suit oat of which this second appeal arises was 
instituted by the plaintiffs for recovery of j)osse3sion 
of 3 annas share in the charhawa (offerings] made to 
the temple of Sri Bhairo Nath. The facts are shortly 
these. The plaintiffs and the defendant, third party, 
form members of a joint family. Out of the 16-annas 
offerings of Sri Bhairo Nath, an idol installed in a 
temple at Dekuli Khurd, the plaintiffs, and the defend- 
ant third party, owned and possessed a 3 annas share 

. Appeal from Appellate Decree, No. 3828 of 1912, against the decree of 
Jadunandari Prasad, Subordinate Judge o£ MozaEEerpur, dated Oct. 7, 1912, 
confirming the 'decree of Moulvi Abdul A/Jz, Munsif of MozafierpUD 
dated June 29, 1912. 

(1) (1902) I. L. R. 23 xMad. 31. (2) (1899) I. L. R. 23 Calc. 353. 

(3) (1899) I. L. R. 27 Gale. 30, 32. 
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to tlie extent of 'whicli, it is alleged, they used to get 
charhaiva offered by thei^eople, from the time of their 
ancestors. On the 18th of .Tannary 1901, the defendant 
second party took delivery of possession through the 
Court in respect to the said 3 annas share by virtue 
of his purchase at anetlon sale held in execution of his 
decree and participated in the offerings to tliat extent. 
Thereafter, the defendants 1st party, by pureha-sing the 
aforesaid share from the defendant second party, com- 
menced to exercise their own possessioji and to enjoy 
their share in the offerings. The plaint goes on to state 
that, on enquiry, it transpired that the defendant third 
party and Baidaya Nath Thakur, fattier of the plaintiff 
No. 0 , had executed a mortgage-bond with respect to the 
3 annas share in the offerings in favour of the defendant 
second party, who enforced it and obtained a decree on 
it. in execution of which he sold and imrchased the 
share in question at auction. It is urged in the plaint 
that the right in charhaiva is an inalienable property, 
and so the father of the plaintiff No. 5 and the defend- 
ant third party, had no right to mortgage it, and that 
the defendant second party and his vendors acquired 
no valid title in it, the whole transaction from mortgage 
to sale being invalid. The plantifif No. 2 is said to be 
insane. The suit aiipears to have beeii contested only 
by the defendants Nos. 1 and 2 of the first party, and 
the defendant second party whose defence is sub- 
stantially the same. Their contentions are that there 
is no cause of action ; that the suit, as framed, is not 
maintainable; that the court-fee paid is insufficient; 
that the suit is barred by limitation; that the right, in 
charhaiva is transferable; that the actual share which 
the plaintiffs and the defendant third party had in the 
offerings, was only 2 annas and sixteen gandas, one 
kora and no more ; and that the mortgage decree and 
the sale held on it are binding on them- 
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The learned Muusif foand upon evidence that the 
plantiffs’ ancestors owned only a 2 annas, 16 gandas, 
1 kora interest in the charhawa of the temple both as 
proprietors and inoqurraridars, and held that a right to 
receive such offerings was, indeed, inalienable. He 
found the other issues also in favour of the plantiffs, and 
accordiiigly gave a modified decree in their favour and 
that of the defendant third party, jointly. The defen- 
dants Nos. 1 and 2 of the first party preferred an appeal 
to the Subordinate Judge who confirmed the judgment 
and the decree of the lower Court and dismissed the 
appeal with costs. Hence this second appeal. 

Babu Baldeo Narain Singh and Babii Sahay 
Ram Bose, for the appellants. 

Babu Asita Ranjan GhaUerjee and Bahu Gour 
Chandra Pal, for the respondent. 

Cur. adv. vult. 

Shaefuddin J. The suit, out of which this second 
appeal arises, was instituted by the plaintiffs for re- 
covery of possession of 3 annas share in the offerings 
made to the temple of Sri Bhairo Nath on establish- 
ment of their title thereto. The plaintiffs and the 
defendant third party form a joint Hindu family. 
It is alleged that out of the 16 annas offerings, they 
owned and possessed 3 annas share and to that extent 
they used to get charhawa (offerings) offered by the 
people. The defendant second party, it appears, in 
execution of a decree put up that share to sale and him- 
self purchased it. Thereafter, he sold it to the defend- 
ant first party. The defendant third party, father 
of plaintiffs Nos. 1 to 4, and the father of plaintiff 
No. 5, had executed a mortgage-bond with respect to 
the above shave in favofir of the defendant second 
party, and it was in execution of the mortgage decree 
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obtained on the strength of the above mortgage that 19I5 
the defendant No, 2 sold and purchased that share 
which he afterwards sold to the defendant first party. Thakdb 

In the plaint it it is urged that the right in the bindeswabi 
share of the offerings is inalienable and so the father T hakub . 
of the defendant No. 5 and the third party defendant, Sharkuddin 
father of plaintiffs Nos. 1 to 4, had no right to inort- 
gage it and that therefore the defendant second party, 
and his vendee, the defendant first party, acquired no 
valid title, as the whole transaction from mortgage to 
sale was invalid. 

The STiit was contested only by the defendants 
Nos. 1 and 2 of the first party and by the defendant 
No. 4 of the second party. Their contention is that 
the suit is barred by limitation and that the right in 
the offerings is transferable. 

The first Court gave a modified decree in favour of 
the plaintiffs and the defendant third party, jointly. 

The defendants Nos. 1 and 2 Of the first party there- 
fore appealed to the lower. Appellate Court which 
affirmed the judgment and decree of the first Court, 
and dismissed the appeal. The decree passed by the 
first Court, 'which was affirmed on apiJeal, is in the 
following terms: — “That the suit be decreed inodi- 
■fledly with full costs, that the plaintiffs’ title be 
declared, that they jointly with the defendant third 
party, do recover possession over 2 annas, 16 gandas, 
and 1 kora share of charhawa interest, and that a 
permanent injunction be issued on the- defendants 
first and second parties restraining them from receiv- 
ing the charliawa offerings for the aforesaid share.” 

The defendants Nos. 1 and 2 now appeal to this 
Court. 

Two grounds were urged on their behalf, first that 
of estoppel and, second, that the right to offerings was 
transferable, 
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The fii'st. question to be decided is whether such 
a right, as is claimed by the plaiutifl’s. is trau storable 

or not. ■ ' . . 

I am of opiaion that such a right is not trans- 
ferable. There are certain rigiits that cannot be 
transferred. Thev are termed extra comnierciara .- 
for instance, sacerdotal office which belongs to the 
juiest of a particular temple. It was so held in 
Lakslimanaswaiyii itiaulu v. Banganinia (1). Similar- 
ly. a right to receive offerings from pilgrims resorting 
tVa temple or shrine, is inalienable and no suit cun 
be maintained for the recovery of wasilat in respect 
of properties derived from a turn of worship which 
from its very nature is voluntary. It was so held in 
the case ot Kashi Ohandm Chuckerhuttu v.Kailash 
Chandra Bandopadhya (2). Indeed, no man can 
compel another to make voluntary offerings. Offer- 
ings are. according to true significance, made to the 
deity of which the image is its visual symbol and 

their appropriation by the officiating priest is not a 

right in which he is entitled to traffic. Tills was 
held to be so in the case of Dina Nath Ghuckerbutty 
V. Pratap Chandra Goswami (3). 

A very strong reason has been given by the lower 
Appellate Court that such a right is not transterable. 
Hg.^yg_‘Ma the pre,sent case the duty of a pujari 
seems to luive been assigned to Brahmans who make 
pujas to the idol Bhairo Nath. To my mind the 
performance of puja or sheba of the idol creates a 
right to receive the offerings made to it. If it be 
assumed for a moment that a right to receive offeiings 
is alienable or transferable, then it is clear that an 
alienation of such right can be made even in favour of 
a Mahomedan or person of another caste who would 

■ " (1) (1902) 1. L. E. 26 Mad. .61. (2) (1899) I. 11. R. 26 Oalc. 3.56. 

f31 (1899) I. L. R. 27 Gale. 30, 32. 
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obviously be incompetent to perform tlie pttja.'' 
Olferings are voluntary presents to the deity to 
waioh, no doubt, the shebait is entitled. They are 
nothing but voluntary payments. The income 
arising from them is ttncertain and indefinite, and 
an income from such a right is not transferable under 
the Transfer of Property Act. 

li’or the above reasons, I am of ox^inion that the 
mortgage oj that right and the purchase of it, in execu- 
tion of the mortgage decree are invalid, and that the 
judgment of the lower Appellate Court cannot be 
assailed on that point. 

It is somewhat difficult to reconcile the decree 
given with the character of the prox^erty which is 
tdeariy not transferable, but this point is not raised 
in the grounds of appeal and need not be considered. 

As to e.stoppel, I think, the statutory i^rovisions 
being against transfer, no question of estoppel caii 
arise. 

The apx>eal is dismissed with costs. 

COXB J. I agree. It appears to me that the chance 
that future worshippers will give offerings to the 
temple is a mere possibility within the meaning of 
section 6, clause (a) of the Transfer of Property Act. 
Such a ijossibility cannot be transferred, and, in my 
opinion, this being a statutory provision, no question 
of estoppel can arise. 

s. K, B. Appeal dismissed. 
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Before Fletcher, and Teunon JJ. 


RAMESWAR MALTA 


March 18. 


SRI SRI JIU THAKUR, 


Limitation — Valuable Gomideration^ what is — “ Transfer^ if a grant of 
permanent lease is'^Suit to recover possession of property from lessee^ 
if mahitahiable loithoiit making mortgagee of same propel ty party — 
Limitatmi Act&l^XV of 1877)^ 10^ ScJi^ If Art, 134 ; and {IX of 

1908} ss. 10, SO,.Seh, /, Art, 134, 


III a suit by a shebaii to recover possession of debutter property vested 
in the shebait in trust for the deity, which had been transferred more than 
1*2 years before the institution of the suit by the plaintiff’s predecessor in 
title, \vho liad granted a putni lease of the property for consideraiion 
of a considerable fixed annual rent, but without receipt of any bonus : — 

Held, that the suit \va,s barred by limitation under Art, 134 of Scb. I of 
Act IX of 1908. 

Ahhiram Goswami v. Shyama Charan Nandi (1), Ishwar Shyam Chaud 
Jill V. Ram. Kanai Ghose (2) and Damodar Das v. Lakhan Das (3) distin- 
guished. 

Held, further, that the grant of the pernianentJease in thivS case was a 
transfer for valuable consideration.- 

CtoTie V. Msa (4) followed. 

Held, also, that no period of limitation was prescribed for a suit of the 
present nature under the Act of 1877, and therefore s. 30 of the Act of 
1908 has no application in this case. . 

Where in this case, the plaintiff had granted a valid usufructuary 
mortgage of the property in suit to a third person for a term which 


Appeal from Original Decree, No. 7 of 1912, against the decree of 
Mohini Molian Dutt, Subordinate Judge of Bankura, dated Sep. 21, 1911. 

(1) (1909) 1. L. R. 36 Oalc. 1003 ; (3) (1910) 1. L. ll, 37 Calc. 885 ; 

L. R. 36 I. A. 148. L. R. 37 L A. 147. 

(2) (1911) 1. L. R. 38 Calc. 526 ; (4) (1875) L. R. 10 Exch. 153, 

L. R. 38 I. A 76. 162. 
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did not expire before the institution of the suit, it is not open to 
him to determine the lease to the defendants, the benefit of which 
had been expressly assigned by the plaintiff to the mortgagee. 

Appeal by the defeudants, Kumar Eameswar ' 
Malia and others. 

The suit out of which this appeal arose had been 
instituted by the plaintiff respondent, as the shebait 
of Sri Sri Keshah Rai Jin Thaknr, on the 8th August 
1910, for setting aside a putni deed dated llth May 
1854, in favour of the predecessors of some of the de- 
pendants by one LakshmanacharyanGoswami, a pre- 
decessor of the plaintiff It was alleged in the 

plaint that the previous had no authority to 

grant a permanent putni lease of the debutter proper- 
ty and that, therefore, the said lease was void and 
inoi^erative. 

The defendants contended, inter alia, that the prop- 
erty was not an absolute debutter property, that the 
suit was barred by limitation and that the plaintiff 
having mortgaged the property in suit to the Eaja of 
Pachete and possession being made over to the said 
■Raja, the suit in ejectment was not maintainable before 
the expiry of the mortgage. 

Kotices to quit were served on the defendants on 
the 2nd September 1909, and by the notices the de- 
fendants were to quit possession on the 13th April 
1910. The Raja of Pachete was in possession of the 
putni mahals since the 14th April 1910, as mortgagee 
and realized rent on the 16th November, 1910, i.e., 
after the institution of the present suit, for a period 
of six mouths from Baisakh to Aswin 1317 B.S. 

The Subordinate Judge decreed the suit. - There- 
upon the defendants preferred this appeal.' 

Babu Bankim Ghandra Mukerjee, for the appel- 
lants. The plaintiff having assigned his reversion in 
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favour of the Raja of Pachete, cannot maintain a suit 
in ejectment. It is only the person entitled to the 
immediate reversion who can bring a suit in eject- 
ment : see Transfer of Proijerty Act, s. 109. 

In the next place, the mortgagee in possession 
having accepted rent from the tenants has treated 
the lease as subsisting and there has been a waiver of 
the plaintifli’s right to eject: Transfer of Property 
Act, s. 113. The fact that rent was received after the 
institution of the j)reseilt suit, does not make any 
difference. Section 112 of the Transfer of Property Act 
expressly provides that rent realized after the institu- 
tion of a suit does not operate as a waiver, but them 
is no such restriction provided for in section 113. 

Moreover, there is a decree for mesne profits 
against the defendants. How can the plaintiff obtain 
mesne profits when the mortgagee is realizing I'ent ? 

In the third place, the suit is barred by limitation 
both under the j)rovisions of the old law of limitation, 
Act XIY of 1859, also under the new law of 1908. 
Further, the ' plaintiff himself has received rent for 
more than 12 years prior to the institution of the suit. 
Ifor the old law, see Jagamha G-osivamini v. Ram 
Ch'jndr'a Goswami (1) and Maclhu Sadan Mandal v. 
Badhika Prosad Das (2). As regards the Act of 1908, 
I would rely upon article 134 of Schedule 1 as it now 
stands. The word ‘ purchase ’ has now been altered 
to ‘ transfer,' and so the article now contemplates all 
sorts of transfers. 

The Subordinate Judge is wrong in holding that 
there was no valuable consideration for the transfer in 
this case as no bonus was paid. It is admitted that 
rent has been received for more than 60 years and 
rent is a valuable consideration ; see the definition of 
‘-lease’ in section 105 of the Transfer of Property Act. 
(l) (1903) I.-L. B. 31 Calc. 314. (2) (I9l2) 16 0. L. J. 349. 
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Section 30 of the Limitation Act of 1908 does not t9i5 
apply as, according to the decisions of the Privy rakeswab 
C ouncil, no period of limitation was prescribed under Malia 
the old Limitation Act of 1877. The new Limitation sei Sb'i Jj« 
Act of 1908 was passed on the 7th August, 1908, but it Thakbr. 
did not come into operation till the 1st January, 1909- 
There was quite a long period during which any 
existing cause of action under the old law could have 
been sued. As the Act did not come into operation at 
once, any argument as to taking away vested right 
does not apply in the present case. 

On the question of receipt of rent by the plaintiff, 
see Ishan Chandra Mitter v. Raja Ramranjan 
Ghakarbuity(l) and Maharajah Rajtmdur Kishtvur 
Sing Bahadoor v. Sheopursuh Misser{%). 

In the last place, 1 submit that there is no absolute 
dedication in favour of the deity. The chhar sanad of 
the 30th June 1814 clearly indicates that proprietary 
interest in the properties was left in the grantee, sub- 
ject to a charge in favour of the expenses of the deity. 

The numerous rent receipts granted by the grantees to 
the tenatits were not granted as shebait of the deity, 
but in their own name, and the ijropertj^ is described 
as debutter, which is equally consistent with^a charge 
in favour of the deitj’'. 

Dr. Rashbehari Ghose (with him Dr. Dwarha- 
nath Mitra and Bahu Bijaykmnar Bhattacharya), 
for the plaintiff- respondent. The suit is not barred 
either under tlie old or the iiresent law of limitation. 

Act XV of 1877 applies to the case. Section. 30 of 
Act IX of 1908 provides that all suits for which the 
period of limitation provided for by the Act of 1908 is 
shorter than that provided by the Act of 1877, can 
be instituted within the period of 2 years next after 

(1) (190S) 2 C. L. J. 125. (2) (1866) 10 .Moo. I. A. 438 ; 

S W. R. P. 0. 56. 
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the passing of the Act. Act XV of 1877 provided no 
period of limitation for such suits. Article 134 of 
that Act only applied to cases of absolute trajisfer 
and not to leases ; Abhiram Gosiuami v. Shyama 
Charan Nandi (1) and Ishivar Stiyain Ghanci Jiv, v. 
Ram Kanai Ghose (2). Section 30 would apparently 
apply to a case where no period of limitation was 
prescribed as well as to a case where a longer period 
was provided for in the Act of 1877. Act IX of 1908 
was passed on tlie 7th August, 1908. The 7th of 
August, 1910, was a Sunday. The suit was instituted 
the next day. 

The suit is not barred under Act XIV of 1859. 
It was not pointed out in Jagamba Qosivamini v. 
Ram Chandra Goswami (3) that Act XIV of 1859 did 
contain a provision similar to section 10 of Act IX 
of 1871 or Act XV of 1877. See section 5 of the Act 
of 1859. See also Luteefun v. Bego Jan (4) and Khy- 
roonissa v. Salehoonissa Khatoon(b). The defendants 
are not bond fide transferees. They took the putni 
with notice of the trust. 

The facts of the present case are exactly covered 
by the decision of the Judicial Committee in Abhiram 
Goswami v. Shyama Charan Nandi (1) andlshwur 
Shyam Ghand Jiu v. Ram Kanai Ghose (2). The 
case of Madhu Sudan Mandal v. Radhika Prosad 
Das (6), on which the other side has relied, follows 
the case in Damodar Das v. Lakhan Das (7) the 
facts of which are wholly distinguishable from the 
present case. 

If the grant of the putni was a breach of duty 

(1) (1909) I. L. R. .'it Cal.. 1003 ; (4) (ISttO) 5 \V. R. 120. 

L. R. 56 1. A. 14B, (5) (1866) .6 W. R. 238. 

(■>) (1911) I. L. E. 38 Calc, .526 ; (6) (1912) 16 0. L. .1. 849. 

L. R. 38 I. A. 76. (7) (l9l0) I. L. R. 37 Calc. 885 ; 

(3) (190.3) T. L. R. 31 Gale. 314. L. R 37 I. A. 147. 
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oii the part of the shebaiL a.s ■ undoubtedly it was. '915' 
receipt of rent under such a lease could create nothing RAMEsawAB 
more than a lease from year to year: Maharanee Mitu 
Shibessouree Debia v. Mothooranath Acharjo ‘{l'),sm'^i 3 ^t 5 
President and Governors of Magdalen Hospital TifiAirnii. 

V. Knotts (i) and Ecclesiastical Commissioners f. 

Merral (3). ' . , . • ^ . , 

The mortgage executed by the plaintiff in fayour 
of the Raja of Pachete is a mortgage of the rents and 
profits of the property. The mortgage gives the Raja 
power to collect rents i Juggeewimdas Keeka Shah v. 

Bamdas Brijbookundas Xi). 

If the lease is avoided, the Raja standing in the 
shoes of the mortgagor would be entitled to realize 
rents direct from the tenants on the land. It would 
be an accession to tlie mortgaged premises and the 
security of the mortgage would thus be enlarged. 

Further, I submit this is after all a question of defect 
of parties only. Your Lordships have the power to 
add the Raja as a party at any stage : see Civil Proce- 
dure Code, O. I, r. 10 (2). No suit ought to fail for 
want of parties. 

If the j)laintiff has no i^resent right to posse.sston 
and therefore -to give notice to quit, the claim for khas 
possession may fail, but the plaintiff would be entitled 
to a declaration : Goomanee Kasee v. Huryhur 
Mookerjeeib) and Kali Kishen Tagore v. Golam Ali{fi). 

I submit, further, that there ought to have been- an 
issue raised on the question as to whether the plaintiff 
could maintain the present action. The question was 
not raised by the present appellants. 

The Raja could not waive notice given by the 

(1) (.1869) 13 Moo. I. A. 270: (4) (1841) 2 Moo. I. A. 487 ; 

13 W. R. P. C. 18. 6 W. R. P. 0. 10. 

(2) (1879) 4 App. Gas. 324. ' (5) (1863) W. R. P. B. 115. 

(3) (1869) L. R. 4 Kxch. 162. (6) (1886) I. L. R. 13 Calc. .3. 
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plalntifl!. Farther, the receipt for rent shews that the 
Raja merely acceiJted the rent as a “ deposit.” Prior 
to that the plaintiff served notice on the Raja not to 
receive rents. 

The evidence on the record establishes beyond 
doubt that the properties were absolutely dedicated. 
The Subordinate .Judge has exhaustively dealt with 
the question. 

Babu Dioarkanath Ohakraharty, in reply. 

Our adv. vult. 

Fletcher -T. This is an appeal by the defendants 
Nos. 9 and 13 against the judgment of the' learned 
Subordinate Judge of Banknra, dated the 21st of 
September 1911. 

The suit was brought by the plaintiff, an idol, 
through his shebait, to recover possession of the 
properties mentioned in the plaint on the ground 
that they formed part of the debutter e.state of the 
idol and that a patni settlement, dated the 29th of, 
Baisakh, 1261, granted by a former shebait in favour 
of the predecessors of the defendants Nos. 1 to 13, 
was invalid. 

On the present appeal, it was not 'argued by the 
appellants that the idol had no interest in the proj)- 
erties in suit. Having regard to the evidence, which 
has been considered at great length by the learned 
Subordinate Judge, it is clear that the endowment 
is an ancient one. It was, however, argued before 
us, though somewhat faintly, that the properties 
were the private jn’operty of the shebait subject 
nevertheless to a charge for the maintenance of the 
worship of the idol. On the evidence before us, 

I think we can come to only one conclusion, namely, 
that there was an absolute dedication of the properties 
in favour of the idol. 
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The next que.stion is, whethei* the present .suit is 
barred by limitation. 

The grant of a permanent lease without legal 
necessity was in excess of the powers of the shehait 
who granted the lease. The shebait who granted the 
lease died in the year 1859. Next came an infant who 
held the office until the year 1863. His adoptive 
mother then held the office for a few months and was 
.succeeded by the father of the present - shehait. The 
present s/ie6aifs father died on the 28th of .July 1893 
and since that date the present shehait has held the 
office. The rent has been duly paid. 

Now, the question as to whether a suit of the 
present nature is barred after* 12 years from the date 
of the permanent lease under article 134 of Schedule 
II of the Limitation Act (Act XY of 1877} has been, 
considered in t^'^o judgments of the Privy Council 
in. the cases of Abhimm Ooswami y. Shi/ama Oharan 
Nandi (1) and Ishwar Shyam Ghand Jiu v. Ram 
Kanai Ghose (2)t~ The facts in tho.se two cases can 
not be distiuguished from the facts in the present case. 
The view that the Privy Council took with regard 
to article 134 of the schedule II to the Act of 1877, 
was that the article only applied to the purchase 
of an ab.solute interest and not to the grant of a 
permanent lease. This view of the law was expressed 
in the case of Abhiram Goswami v. Shyama Charan 
Nandi (1). It is, however, to be noticed that the 
judgment in the case of Ishwar Shyam Chand Jin 
V. Ram Kanai Ghose (2j was delivered by their 
Lordships after an application for a review of judg- 
ment (3). And in delivering their judgment their 
Lordships made the following remarks : — “ The only 

(1) (1909) I. L. K. 36 Calc. 1003 ; (2) (1911) I, L. B. 38 Oalc. ^26 ; 

L. R. 36 I. A. 148. L. R. 38 I. A. 76. 
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qaesfcioii remaining depends on the law of limitation. 
On this point attention has been called to the case of 
Abhiram Goswami v. Shyama Charan Nandi (1) 
decided by this Board in July 1909. It is impossible 
to distinguish that case from the present. Whatever 
might have been the Inclination of their opinion, if 
the matter had- been integra it seems to their 
Lordships that they would not be justified in review- 
ing on an ex parte application the considered judgment 
of the Board delivered after full argument; They will 
therefore simply follow the decision in Abhiram 
Gosivami v. Shama Charan Nandi (1). They do so 
with the less hesitation because the language of the 
article under discussion in that case and in this has 
been altered by .subseqixent legislation.” 

Another authority was also relied upon in the 
course of the ax’gument. ; That authority was the deci- 
sion by the Privy Council in the case of Damodar Das 
v.Lakhan Das (%). That decision did not, however, 
turn on article 134 of Schedule II to the Act of 1877. 
There was nothing in that case to show that the prop- 
erty was vested in the chela as trustee for tlie idol. 
Their Lordships found, agreeing with, this Court, tliat 
the property belonged to the idol and that the posses- 
sion of junior chela had became adverse to the idol. 

So far as the evidence goes in this case, it appears 
that the property was vested in the shebait iii trust 
for the idol. The original grant is not forthcoining 
but sitbsequent documents appear to have recognized 
it. The question of limitation must therefore be con- 
sidered with reference to article 134 of Schedule I 
of the Limitation Act (Act lX of 1908). The wording 
of that article is as follows To recover possession 
of immoveable property conveyed or bequeathed in 
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trust Qr mortgaged and afterwards transferred by the 
trustee or mortgagee for a valuable consideration.” It k^meswar 
will be noticed that the article in the present Act has Malta . 
been substantially altered’ from the article . as it Sw Ski Jia 
appeared in the Act of 1877. , Presumably the "word T hakc b. 

“ transferred ” was deliberately inserted in place of Fletcher J. 
the word “purchased” in view of the decisions on the 
meaning of the word purchased ” in article 134, 

Schedule II of the Act of 1877. 

The learned Subordinate Judge has found that the 
grant of a permanent lease was a “ transfer.” In that 
view I agree. He has, however, come to the conclu- 
sion that it was not a transfer for valuable considera- 
tion. In the. opinion of the learned .Judge a transfer 
for valuable consideration in a case such as the present 
could only take place wheii a fine or premium was 
paid for the grant of lease. The learned Judge also 
found that there was no proof that the premium was 
paid for the grant of the patni in the present case. 

It may, however, be doubted whether evidence of the^ 
actual payment of the premium could at this time 
be produced. But whether that be so or not, I think 
that a grant of a permanent lease at a, considerable 
annual rent is a transfer for valuable consideration. 

As wns remarked by the Exchequer Chamber in the 
case of Czcrne V. Jffaa.ll), “ a valuable consideration 
in the sense of the law may consist either in some 
right, interest, profit or benefit accruing to the one 
party or some forbearance, detriment, loss or responsi- 
bility, given, .suffered or undertaken by the other.” 

In my oiunion the grant of the permanent lease in 
the present case was a trairsfer for valuable considera- 
tion and the present suit is barred under article 134 of 
Schedule 1 to the Act of 1908, unless the plaintiff can • 

bring liis case under section 30 of the Act. 

(1) (1876) L. B. 10 Rxch.tss, 162. - ■ 
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The learned vakil for the respondent in the present 
appeal, however, based his main argnment on this 
branch of the case not on the ground stated in the 
i; judgment of the learned Subordinate Judge, but on 
section 30 of the Limitation Act, 1908. But that sec- 
J. tion does not, in my oi)iniou, apply. Section 30 only 
applies when tl)ere is a period of limitation “ pre- 
scribed both by the Act of 1877 and the Act of 1908. 
The decisions of the Privy Council show that no 
period of limitation was “ prescribed ” for a suit of the 
present nature under the Act of 1877. 

The present suit is, I think, barred by limitation. 

Another point that raises a difficulty in the way of 
the respondent is the usufructuary mortgage in favour 
of the Raja of Pachete. The respondent on the 8th of 
August 1909 granted to the Raja a msufructuary mort- 
gage of (amongst other properties) the property in 
suit for a term that had not expired at the institution 
of the present suit. Whether that mortgage was 
binding on the idol, we do not know, the Raja not 
being a party to this suit. The mortgage is, however, 
expressed to be made for legal necessity and i.s treated 
by the learned Judge in his judgment as being a valid 
transaction. On the 9th of September 1909, notice to 
quit was served on the defendants. But on the 15th 
of November, 1910, that is after the institution of the 
present suit, the Raja received and granted a receipt 
for rent, part of which accrued due after the institu- 
tion of the suit. In the absence of the Raja we can- 
not determine whether the mortgage to. the Raja was 
a valid transaction, but assuming as the learned Judge 
did that the mortgage was valid, then it was not open 
to the shebait to determine without the Raja’s con- 
sent the lease to the defendants the benefit of which 
had been expressly assigned by the shebait to the 
Raja in the usufructuary mortgage to him. Moreover, 
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the receipt of rent by the Raja after the institution of i9i5 
the suit would seem to show that, at the date of the iumesw ah 
receipt, the Raja considered the lease as in existence. 

Further, xinder the terms of the decree, defendants are sbi sei 
liable to pay mesne profits as from the date of the 
expiry of the notice to quit although they have paid Fletcher J. 
rent to the Raja to a date subsequent to the institution 
of the present suit under an assignmeiit of the rents 
to the Raja under the terms of a document executed 
by the shebait which the learned .Tudge treats as a 
valid transaction in his judgment. Clearly the Raja 
ought to have l)een made a party to the present suit, 
and if his usufructuary mortgage is a valid one then 
the defendants who have paid rent to him to a date 
subsequent to the suit, are not liable to ejectment. 

I think we ought to reverse the decision of the 
learned Judge in the Court below and allow the 
present appeal. The plaintiff-respondent must pay to 
the appellants their costs both in this Court and the 
Court below. 

The defendants Nos. 14 and 15, who are co-aijpel- 
lants with the defendants Nos. 9 and 13 in this apireal, 
have, it is represented, settled their disputes with the 
irlaintiff. Their appeal is therefore allowed to be 
withdrawn. 

Tbunon J. I agree. 

s. M. Appeal allowed. 
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Before N. R. Chatterjea and Mulllek JJ. 

KHEMESH OHANDEA EAK8HIT 

r ■ ' ' ’■ ■ ■ 

ABDUL HAMID SIKDAE.* 

Sale for Arrears of Revenue — Purchaser of a share — Meaning of the words, 
the purchaser shall not acquire any f ights which were not possessed hy 

the previous owner or owners Revenue Sale Law {Act XT of 1869) s, 

. , 54 . V ■ ■ ■ , 

At a sale under s. 13 of Act XI of 1859 it is not the rights of the 
recorded proprietor that pass, but the share itself. 

The policy of tlie revenue law is to protect the revenue and make the 
share on which the revenue is assessed available for the arrears of revenue- 
due upon it. 

Dehi Das Chowdhuri v. Bipro Char an Gho sal (1) followed. 

Danalata Dasi v. Monomotha Nath Goswami (2), Kumar Kalanand 
Singh v. Syed Sarafat Hossein (3), Rahimuddi Munshi w Nalhii Kanta 
Lahiri (A)^ Bllas Chandra Mukerjee vr A kskoy Kumar Das Bhawani 
Koer V. Mathura Prasad (6), A^inoda Prosad Ghose Eajendra Kuraar 
Ghose (7) and Gungadeen Misser v. Kheeroo Mimdal (8) referred to. 

Second Appeal by Khemesh Cliandni Eiiksliit, the 
defendant. 

One Mofizar Eahaman was the owner of a share in 
a certain estate. On his death he left him surviving 
two sons, Fazar Eahaman and Dula Meah, a widow 

® Appeals from Appellate Decree, No. 1419 of 1912, against the decree of 
Jagan Mohan Sarkar, Subordinate Judge of Chittagong, dated Feb. 27, 1912, 
reversing the decree of Moliendra Nath Das, Munsif of Satk{myia, dated 
Dec. 15, 1910. 

(1) (1895) I. L. R. 22 Calc. 641. (5) (1912) 16 C. W. X. 587. 

(2) (1907) 11 C. W. N. 821. (6) (1907) 7 C. L. J. 1, 

(3) (1908) 12 C. W. N. 528. (7) (1901) 1. L, E. 29 C.nk. 22.6, 

(4) (1909) 13 C. W. N. 407. (8) (1874) I 4 B. L. H. 1 70. 
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and three daughters and these survivors became 
entitled under the Mahomedah Law to the deceased’s 
estate in the proportion of one half share between the 
two sons and the other half share between the widow 
and the three daughters. On the 29th October, 1886, 
Fazar Rahaman for himself and as representing his 
brother, who was then a minor, caused his name to be 
registered as proprietor in the Oollectorate with respect 
to the whole of their father’s share to the exclusion of 
the female heirs. On the 21st March, 1893, the female 
heir^s obtained an order for registration of their names 
in respect of a moiety of the estate left by Mafizar 
Rahaman. No steps were taken by any one to have 
the register corrected with the result that the shares 
of Fazar Rahaman and Dula Meah were respectively 
recorded as a half of the deceased’s estate and the 
share of the female lieirs was also recorded as a half 
of that estate. 

On the 7th January, 1893, one Abdul Hamid Sikdar 
purchased the interest of Fazar Rahaman at a sale 
held in execution of a money decree and got his 
name registered with respect to the half share in the 
deceased’s estate. Some time before 1895, Abdul Hamid 
Sikdat got a’ separate account opened in respect of 
the share he had purchased, with a proportionate 
Government reveiuie and it was called hissya No. 2. 
On the 25th March,. 1897, , the other half share of the 
deceased’s estate, representing the interest of Dula 
Meah, was purchased by one W^asek All, who got his 
name, registered with respect thereto. Subsequently, 
ii ' second separate account was opened ‘ in respect of 
the shares of the female heirs of the decea.sed, together 
with that of Wasek Ali with a proportionate Govern- 
ment revenue and was known as hissya No. 5. Bach 
of the /iiss^as Nos. 2 and 5 represented the half share 
of the estate left by the deceased : and they were both 
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sold for arrears of reveime under s. 13 of Act. XI of 
1859 on the 4th March, 1898. At the .sale, hissya No. 2 
wa.s repurchased by Abdul Hamid Sikdar while 
hissya No. 5 became the property of one Kheme.sh 
Chandra Rakshit. In a suit brought by Abdul Hamid 
Sikdar against Ehemesh Chandra Rakshit for a 
declaration that the plaintiff was entitled to a half 
share in the estate of Maflzar Rahainan and for a joint 
share in the rents of the lands forming that estate, 
the Munsif dismissed the plaintiff’s claim ; but it 
was .subsequently decreed on appeal. The defendant, 
tliereupou, appealed to the High Court. 

Babu Mahendm Nath Roy (with him Baba 
Dhirendra Lai Kastgir mid Babu Khitish Chandra 
Sen), foi' the appellant. All that an auction purchaser 
could imvchase at a revenue sale was the actual interest 
of the last owner and nothing more. By the terms 
of s. 54 of Act XI of 1859, the only interest that 
passed at a revenue sale was the interest which the 
registered person really had, subject to all encum- 
brances, and in no case did such a sale pass under 
that section a greater right than a recorded proprietor 
or his predecessor had at any time prevjonsly. See 
the case of Annoda Prosad Chose v. Rajendra Kumar 
Ghosh (1). As to how far adverse possession ijperated 
as an encumbrance, see Rahimuddi Munshi v. Nalini 
Kanta Lahiri (2) and Bilas Chandra Mukerjee v. 
Akshoy Kumar Das (3). The plaintiff was, therefore, 
entitled to a moiety of the half share of the deceased’s 
estate as representing his interest prior to his re- 
purchase at the revenue sale, while the other moiety 
of that share as representing the interest of the 
plaintiff’s brother, together with the interest of the 

(1) (1901) I. L. R. 29 Calc. 223. (2) (1909) 13 G. W. N. 407. 

(3) (1912) 16 0. W. N. 587. 
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plaintiff’s iiiotlier aud sister, ' was purcliased by the 
defendant. 

Bahu Jogesh Chandra Boy (with him Bahu 
Prabodh Ooomar Das), for the respondent. xA revenue 
sale passed to the purchaser the right in the exact 
share in respect of which the separate account was 
opened and not the interest of the particular sharer. 
Therefore, in deciding what right a purchaser at a 
revenue sale took in the separate share sold, it was 
necessary to look to the recorded share only, in 
respect of which the account was opened and a 
proportionate revenue was paid, and not to the right, 
title and interest of the paiticuiar person in whose 
name the account was opened. Bee G^ungadeen Misser 
V. Kheeroo Mundal (1), Dehi Das Ghowdhnri v. 
Bipra Char an Ghosal (2) -aikI Banalata Dasi v. 
Monmotha-N'ath Goswami {S). 

Even the cases of adverse possession recognised 
that only the recorded share pas-sed, see Bahimuddi 
MimshiY.Nalini Kanta Lahiri{i), Kumar Kakuiand 
Singh v. Syed Sarafat Hossemip), Bilas Chandra 
Muke^'jee v. Akshoy Kumar Z)as(6), Bhawani Koer v. 
Mathura Prasad{l) and Khobhari Singh v. Bam 
Prosad Boy(S). The case of Ghowdhry Jogessur 
Mullick V. Khetter Mohim PaZ(9) did nob aj^ply. The 
question of fraud did not arise and on the admitted 
facts of the case there could not be any fraud, see 
Doorga Singh v. Sheo Pershad Singh(10). All that 
could be said was that the Collector made a mistake in 
his record. 

Babn Mahendra Nath Boy, in reply. The ex- 
pression previous owner or owners ” in s. bi of Act 


(1 ) (1874) 14 B. L. ll. 170. 

(2) (1895) I. L. R. •22 Calc. (141. 

(3) (1907) 11 0. W. N. 821 

(4) (1909) 13 0. W. N. 407. 

(5) (1908) 12 0. \V. N. 528. 


(6) (1912) 16 C. \V. N. 587. 

(7) (1907) 7 0. L. .J. 1. 

(8) (1907)7 C. L J. 387. 

(9) (1889) 1. L. R. 17 Calc. 148. 

(10) (1889) I. L. R. 16 Oalo. 194. 

4 


4 

1915 

Khemesh 

Chandra 

Rakshit 

V, 

Abdul 

Hamid 

SiKDAR. 


50 


INDIAN LAW -REPORTS. [YOL. XLIIT. 


1915 

Khrsmesh 

Oil AN PR A 

Kakshjt 

.r. 

Abdui- 

Hamid 

SrivDAR, 


XI of 1859 meant previous owner or owners at any 
time. Tlie qnestion involved was not so simple. The 
words of the section undoubtedly set tire purchaser on 
his encpriry as to in whose name the account was 
opened. Tlie cases of Annoda Prosad G/um v. Bajen- 
dm Kumar Ghose (1) Banalata Dasi v. Monmo- 
tha Nath Gostmmi(2} were relied on. In Bhaaxmi 
Koer V. Matlmra jP>'asa(/(o,) reference was made to the 
judgment of .Ranipini J., in 14nn.oo5rt Prosad Ghose v. 
Bajendra Kimiar Ghose (A) and that judgment was 
followed. See also Musanimat Bhawani Kumar v. 
Mathura Prasad Singh (5). The case of Gangadeeu 
Misser v. Kheeron Mundiil iQ) had nothing to do with 
s. 54, wdiile tlie cases of Kumar Kalanmul Singh v. 
Syed Sarafat Hossein (7) and Bahimuddi Munshi 
V. Nalini Kanta Lahiri (8) dealt with encumbrances. 
Furthermore, the Collector was bound to see that the 
account, which was opened by the plaintiff under 
sections 10 and 11 of Act XI of 1859 in respect of his 
.siiare in the estate, was opened only for the share 
corresponding with the character and extent of inter- 
est in the estate, in respect of which the plaintilf ’was 
recorded as proprietor under the Land liegistration 
Act, 1878 : see section 69 of that Act. Sucli errors and 
mistakes as there might be in the record, must be 
rectified at the time the account was opened. 

Baba Dhireiiclra Lai Kastgir, in reply, suppoj'ted 
the above contentions and chided that the finding of 
the Subordinate Judge that no question of fraud arose 
was erroneous, and that the Subordinate Judge ouglit 
to have dealt with the finding of the Muasif on this 
point. Cu)‘. a<li\ vult. 


(1) (1901) L h. li. 29 Gale. 22.9. 

(2) (19.07) 11 r. \V. N. 821 
(.9) (1907) 7 C. L. J. 1. 

(.4) (1901) I. L. R. 29 Calc. 22-9. 


(5) (1912) 16 U. W. N. 980. 
(i) (1874) 14 B. L. R. 170. 

(7) (1908) 12 C. \V. X. 528. 

(8) (.1909) 13 C. Uh .V. 41)7, 
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N. R. Ohatterjea and MulliGK J.T, The question 
for decision in this appeal is what is the extent of 
share which passed to the plaintiff, at a sale held 
under section 13 of Act XI of 1859. 

It appears that a 14 ann-is 9 pies share of an estate 
t)elong’ed to one Moflzar Rahamaii. 

Mofizar .Rahainan dietl, leaving two sons, Fazai- 
Rahainan and Dnla Meah, a widow and tnree daughters. 
Under the Muhammadan Lraw the two .sons got one-half 
(a qnarter each) and the widow and tlte daughters the 
other lialf of the estate. On the 29th October, 1886, 
Fazar Rahanian got himself and his brother Dnla 
Meah, who was then a miuoi-, registered in the Oollec- 
torate with respect to the whole of the 14 annas 9 x)ies 
share ignoring his mother and sisters who may be 
.conveniently referred to as the females. 

These females, however, on the 21st March 1893 
obtained an order for registration of their names in 
respect of one-half of 14 annas 9 pies share, that being 
their shares in the estate left by Mafizar Rahainan. 

On the 7th June 1893, the plaintiff parcha.sed the 
interest of Fazar Rahainan at a sale helil in execu- 
tion of a niojiey decree and got himself registered with 
respect to 7 annas 4i pies share, although that sham 
included the share of Dnla Meah. On the 25th March, 
1897, the share of Dnla Meah. was purchased by one 
Wasek Ali, and he also got his name registered wdth 
respect to 7 annas 4i pies share although Dnla Meah’s 
share was only one-half of th^t. 

Now after the females got their names registered 
with respect to 7 annas 4i pies share, Wasek Ali as 
purchaser of Dnla Meah’s interest ought to have been 
recorded as owner of one- half of 7 annas 4i pies share, 
and the share registered in the name of the plaintiff 
also ought to have been reduced to one-half of 7 annas 
4i pies share. In the general Register, how^ever, the 
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femaleH were recorded as owners of 7 aiiiias pies 
share and Wasek Ali and the plaintiffs were recorded 
as owners of 7 annas pies each. The total, therefore, 
(treating the 14 annas 9 pies as 1() annas') anionnted to 
24 annas. 

It appears that some time before 1895, the iilaintiff 
got a separate account opened in respect of 7 annas 4i 
pies share with a proportionate Government revenue 
and it was called hissi/a No. 2. 

' The shares of the females together with that of 
Wasek Ali (purchaser of Diila Meah’s interest) were 
formed into a seperate account consisting of 7 annas 
4i pies share with a proportionate Government 
revenue and was known as hissya No. 5. 

Both the hissyas Nos. 2 and 5 were sold for arrears 
of revenue under section 13 of Act XI of 1859, on the 
4th March 1898, and hissya No. 2 (which formerly- 
belonged to him) was purchased by the plaintiff, and 
hissya No. 5 was purchased by the defendant. 

It appears from the judgment of the Court below, 
that a person claiming the interest of the females in 
the estate has lost his suit as against the plaintiff and 
the defendant, by reason of these sales for arrears of 
revenue. We are not, therefore, concerned with the 
shares of the females, and the only question no-vv is, 
whether the plaintiff by his purcliase of hissya No. 2 
acquired only one-half of 7 annas 41 pies share (that 
being the share which originally belonged to Fazar 
Rahaman and subsequently to the plaintiff under his 
purchase in execution of the money decree) or the 
entire 7 annas 4i pies share covered by separate 
account No. 2. 

The question turns upon the construction of 
section 54 of Act XI of 1859 which runs as follows : — 
“ Where a share or shares of an estate may be sold 
under section 13 or section 14, the purchaser shall 
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acquire the share or shares subject to all iuciimbrances 
and shall not acquire any rights which were not pos- 
sessed by the i)revioas owner or owners.’’ 

It is contended on behall of the appellant that the 
words " shall not acquire any rights which were not 
possessed b.y the previous owner or owners ” mean 
that the purchaser shall not acquire any rights which 
were not possessed by the previous owner at any time 
previously, and that as Fazar Rahaman or the plaintiff 
never possessed more than a moiety of 7 annas 4i ines 
share, tlie plaititlfC as purchaser at the revenue sale 
could not acquire a title to more than that share. On 
the other hand, it is contended on behalf of the res- 
pondents, that the purchaser acquires the share itself 
which is put ‘up for sale, irrespective of the extent of 
the share of the person whose name was recorded in 
the separate account. 

The rights of the purchaser, under section 54 nf 
Act XI of 1859, have been considered in several cases 
by this Court. In Dehi Das Chowdhuri v. Bipro 
Chamn Gliosal (1), where an estate held by a Hindu 
widow was sold for arrears of revenue, and it was 
contended that under section 54, the purchaser did 
not purchase any estate which lasted longer than her 
lifetime, Pigot .1. after referring to the provisions of 
section 13 observed : “ It is plain that as the result of 
a sale under section 13 it is contemplated that the 
whole share in respect of which the arrear may have 
been due shall pass to the purchaser ; and that con- 
firms the impression which, upon reading section 54 
alone, one would be disposed to form with regard to 
its meaning that the words ‘ shall not acquire any 
rights,’ ill that section refer to the acquisition of rights 
in respect of interest, such as incumbrances or the 
like, which are referred to in the previous phrase 
(1) (1895U. .L, R. 22 Calc. 641. 
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of that seotiou. We are thetefore of otunioii tliat 
the eiitii'e .share passed upon the side for arrears 
of revenue under section 54, and tlmt tlie purchaser 
did .not take any interest limiteddo the life of Satan- 
mani."' No doubt a Hindu widow in possession of 
a share of an estate as the heiress of her husband, or 
her father represents the full owner’s interest, and tlie 
purchaser of such a share acquires tlie share itself, 
and not merely a life-estate and this is the f^round 
upon which Brett and Sharfuddiii JJ. based their 
decision in Banalata Dasi v. Monmotlia Nath Go.wa- 
nii (1). Pig'ot and Stevens .LT., however, in the ease 
cited above based their judgment upon a construction 
of the section and. held that the words “shall not 
acquire any rights which were not posse.ssed by the 
previous owner or owners” refer to the acquisition of 
rights in respect of interest such as incumbrances or 
the like which are referred to in the previous phrase. 

It has also been held that ad verse possession against 
the defaulter wiiether for the statutory period or for a 
les.ser period does not bind the purchaser of a share, 
and tliat the purchaser is not a person claiming from 
or through the defaulter: see Kumar Kalanand 
Siiiffh V. Si/ed Sarafat Ho.^seiii. (2), Eahimuikli 
Mimshi V. Nalmi Kanta, Lahiri. (S) and Bilas 
Ghandra Makerjee v. Akshoy Kumar Dai^ I'di. riee 
also Bhawani Koer v. Mathura Prasoxl (5). 

These authorities clearly show that at a sale under 
section 13 of Act XI of 1859 it is not the rights of 
the recorded proprietor that pass, but the share 
itself. 

Reliance was placed on behalf of the appellants 
on the ca.se of Annoda Prasad Ghose v. Ra/endra 

(1) 0907) ,11 C. W. .V. 821. iS) (1909) ID W. X. 407. 

(2) -(l908) nec. W. N. 528. (4) (19}2) IG (,'. W. X. 687. 

(6) (1907) 7 0. L. J. 1. 
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Kumar Ghose (1). In that case, the plaintiif who 
pavchased in execution of a money decree, the rights 
of tlie defaulter in whose name a separate account 
had been opened in respect of a share of an estate, 
sued for declaration of his title to, and recovery of 
possession of the share, against the purchaser thereof 
at. a revenue sale, and it was contended on his behalf 
tliat the Avords the purchaser shall not acquire any 
rights which were not possessed by the previous 
owner or owners ” mean that the purchaser at a 
revenue sale only acquires the rights qjossessed by 
the previous owner or owners at the elate of the sale. 
Such a contention if upheld, would lead to the result 
that if the previous owner j)arts witli all liis riglits 
before the share is put up for sale for arrears of 
revenue the purchaser at such a sale acquires nothing 
and the learned Judges (Rampini and Pratt JJ.) over- 
ruled the contention. In doing so, however, they hehl 
that the words quoted above meant that “ the pur- 
chaser shall not acquire any rights not possessed by 
the previous owner or owners at sometime or another.’' 
It is upon this passage of the judgment that the appel- 
lant relies, and it is contended that as the previous 
owner of hissya No. 2 never had rights to anything 
more than one-half of the 7 as. 4i pies share, tlie 
plaintiff could not by his purchase of hissya No. 2^ 
acquire a title to the entire 7 as. 4^ pies share. No 
doubt there is the imssage in the judgment, but then 
the learned Judges also said with I'eference to the 
interpretation sought to be placed upon the section, 
"To jurt such an interpretation upon these words 
would be to entirely ignore the policy of the revenue 
law which is to protect the revenue and make tlie 
share, on which the revenue is assessed, available for 
the arrears of revenue due upon it,” and they quoted 
(1) (1901) I. L. a, 29 Calc. 228, 
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with approval the observations of Phear J. in the case 
ot Gungadeen Misser y.Kheeroo Mundul (1). “The 
sale of the Collector passes to the purchaser the share 
of the defaulting shareholder of the entire estate, as it 
was registered in the GolJector’s book ” and “ it was 
not the intention, we think, of the Legislature to 
introduce uncertainty of this kind into auction-sales 
held for the purpose of realizing revenue. On the 
contrary, it is rather the general principle of the 
Legislature to make these sales eflfective to pass the 
full share of the defaulting shareholder, free, so to 
speak, of all incumbrances.’’ 

In none of the cases which we have referred to, 
was there any question of the extent of the share 
which belonged to the person in whose name the 
separate account of the share of the estate was opened, 
but these authorities establish the proposition that 
it is not the right, title and interest of the previous 
owner of the share which pass to the purchaser under 
section 51, but the share as recorded in the Collector’s 
book, on which the revenue is assessed. Jt is true 
Phear J. refers to “ the full share of the defaulting 
shareholder.” In the ijresent case although. Fazar 
Rahaman and subsequently the plaintiff as purchaser 
of his interest had only a moiety of 7 annas 4i pies, 
the separate account was opened with respect to 
the whole 7 annas 41 pies share in the name of the 
plaintiff with a proportionate Government revenue. 
The other moiety belonged to Dula Meah, and the 
name of Wasek Ali, the purchaser of his interest, 
oiight to have been recorded in that separate account, 
but was entered in the separate account No. 5 along 
with the names of the females. But the 7 annas 4^^ 
pies share was formed into the separate account No. 2 
with a proportionate Government revenue, and not 
(1).(1874) 14 B. L. R. 170. 
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with a moiety of the revenue payable for the share. 
And if the policy of tlie revenue law is to protect the j 
revenue and make the share on wbicli the revenue is ' 
assessed available for the' arrears of revenue assessed 
upon it, as we think it is, the whole of the 7 annas 
4^ pies share when it fell into arrears, became 
liable to be sold for such arrears, although the person 
x'ecorded as the owner of that share had a light 
to only a moiety of it. 

We agi'ee with tiie view taken by Pigot J. in Debi 
Das Chowdhuri v. Bipro Ohamn Ghosal(l) followed 
by Mookerjee J. in Bhawani Koet' v. Mathura 
Prasad(2), vis., that the words “ shall not acquire any 
rights” in section 54 refer to the acquisition of rights 
in respect of interest such as incumbi-ances or the like 
which are referred to in the previous phrase of that 
section. 

It is to be observed that a separate account is 
opened under Act X.I of 1859 after service of notice 
to the other shareholders. It is pointed out, however, 
on behalf of the appellant that section 69 of the Land 
Registration Act provides that no separate account 
shall be opened under the provisions of sections 10 or 
11 of Act XI of 1859 in respect of the share of any 
applicant umler the said sections otlierwise than for a 
share corresponding with the character and extent of 
interest in the estate in respect of which sudi appli- 
cant IS recorded as proprietor or manager under the 
Land Registration Act, and that, therefore, hissya No. 2 
ought not to have been opened with respect to 7 annas 
4i pies share in the name of the plaintiff when he 
applied for opening of separate account of his share. 
But as already stated, in the general register the 
plaintiff was registered with respect to t annas Ig. 
pies ; Wasek Ali and the females also were recorded 

(.1) (1895) I. L. R. 22 Oalo; 841. (2) (1907) 7 C. L. 3 . 1. . : 
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each wifeli respect to a similat' share, hhe total shares 
thus aiuoiiutiiig to more than 16 aunas. That, no 
doubt, was a mistake, but the separate accounts were 
opened several years before the hissijas were put up 
to sale, one in the name of the plalntiflE for a 7 annas 
44 pies share, and the other in the name of Wasek AU 
and the females for a 7 annas 44 pies, wit.h proportion- 
ate G-overnnxent revenues. Neither Wasek Aii nor 
tlie females appear to have ever taken any step.s to 
have the. mistake CO I'reeted.' The hissya No. 2 con- 
sisting of the wliole of 7 annas 44 pies stood in the 
name of the plaintiff though erroneously, and when 
the Government revenue for tliat share fell into arrears 
the Collector put up that hissya for sale, and if we 
are to hold that the entire hissya No. 2 did not pass 
to the purchaser because tlie person in whose name 
it stood recorded did not possess the entire 7 annas 
44 pies share, we would be introducing uncertainty 
into auction sales for the purpose of realizing 
revenue which, as pointed out by Phear .T., was not 
the intention of the legislature. 

Lastly, it w'as contended on behalf of the appel- 
lant, that the Court of first instance having found 
that the sale oi hissya No. 2 was brought about by 
the plaintiff fraudulently, the Court of appeal below 
ought to have come to a finding upon the point, and 
it is wrong in holding that no question of fraud or 
mistake comes in. But the only ground upon ’which 
the Court of first i nstahee found that the revenue .sale 
was brought about by the fraiul of the plaijitiff is that 
"lie took no steps to have the mistake in the matter of 
separate account having been opened in respect of 
a 7 aunts 44 pies share rectified. But the separate 
accounts were opened several years before the sale for 
arrears of revenue, and we cannot say that there was 
. any obligation on the part of the plaintiff to have the 
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luistalve coiaected for the benefit of Wasek Ali or 
persons representing him. * 

We are not concerned -with a consideration of 
the rights of the females. A^ already stated tlie 
purchaser of their rights has been held in a previous 
suit to have lost his rights by reason of the revenue 
sales, and both the plaintiff and the defendant were 
parties to that suit. 

We are of opinion that the entire 7 annas 4i pies 
share constituting hissya Xo. 2 passed, to tlie plaintiff 
at the sale for arrears of revenue, and this apiseal will 
accordingly be dismissed with costs. 

o. M. ■ Appeal fliinnifi.wf. 


CIVIL. REFERENCE. 


Before Mookerjee and lUchardson JJ. 

SHBIKH (LALIM 

V. 

BADAJUAN BLIU.* 


Spedfui Performance — Contract to lend or bar rote moneu — Suit for balance 
if mortgage monep — Damagea — Provincial Small Came Courts Act 
{LX of IS87), Seh. n,ch. 15, 16—Giml Procedure Code; {Act V of 
190S) «. 113, 0. XLJ\ r U 

A Biiit t*or specific perf’ormance of a contract to lend or liorrow money 
is not maintainable. 

Llogers w Challis (1), Siehel v. Momithal {2), Larins v. Gurety {'5) 
and The South African Territories v. Wallmgion (4) followed. 

"■'Civil Reference No. I of I9l5 by Srls Chandra Banei'jee Munsif, 
Iswarganj, Mymensiagh, exorcising the powers of a Small Cause Court 
Judge, dated Dec. 4, 1914. 

(1) ( 1809 )' 27 Beav. 175, 178. 179* (3) (1873) L. R. 5 P. 0. 346, 354. 

(2) (1862) 30 Beav. 371; 377. (4) [1898] A. 0. 309. 
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Xor wotild a suit- to racovef tlie balance of the mortgage money, or a 
suit for the rectitication of the instrument be cognisable by a Court of 
Small Causes. {Vide clauses 15 and IB, Schedule IT, Provihiciai Small 
Cause Courts Act, 1887.) 

But a suit for damages for breach of contract is cognisable by a Oonrc 
of Small Causes, if the amount is within its pecuniary jurisdiction. 

Refekbnce under s. 11?> of the Code of Civil Pro- 
cedure. 

On tlie 3rd Deceiuber 1914 Mr. .T. D. Cargill, District 
Judge of Mymeusiugh, forwarded to the Deputy 
Registiur of the High Court, Appellate Side, for the 
orders of the Hon’ble Court, the record of a refereuco 
made by Babu Siris Chandra Bunerjee, Munsif of 
Iswargunj, on 4th December 1914, iu Small Cause Suit 
No. of 1914, Sheikh Galim v. Sadarjan Bibi. 

The statement of the case by the Muusif wa.s as 
follows ; — 

‘‘ The plaintiffs in this suit executed a mortgage by conditional sale 
in favour of the defendants in July 1912. They allege that though the 
mortgage was for Rs. 150 the defendants paid them Rs. 104 as consideration 
therefor, and not Rs. 150. They therefore sue to recover Rs. 4G being 
the sum not paid to them with Rs. 18 as interest and Rs. 11 as compen- 
sation, total Rs. 75 only. 

The defendants have tiled a written statement traversing the allegations 
made in the plaint, but at the time of trial the defendant No. 2, who is 
the husband of defendant No. 1 admitted that he did not pay the full 
amount of Rs. 150. He said that he paid Rs. 106 only. The question that 
arises is whether the plaintifiEs can recover the sum not paid to them ? It h 
argued on behalf of the plaintiff that while tlie defendants contracted to pay 
them Rs. 160, they are bound to pay that sum and so it is competent to 
them to bring a suit for recovery of the sum not paid. 

On the other band, it is evident that the defendants have not yet 
claimed to recover Rs. 159 from the plaintiffs on foot of the mortgage. 
The plaintiffs may take this objection when the defendants sue upon the 
mortgage, or they may sue to redeem the mortgage by saying that Rs. 104 
was the consideration, which was paid. I am however of opinion that 
this suit is not cognisable by a Court of Small Causes. However as I 
entertain a reasonable doubt on this point, I beg to make a reference to 
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the High Court under Rule 1, Order XLVI of the Civil Procedure Code. 
The points on which tlie decision of the High Court is souglit 

Whether a mortgage, can sue the mortgagee for the recovery of the 
balance of the mortgage money not paid to him ; and, if so, whether such 
a suit is cognisable by a G( urt of Small Causes, ^ 

The parties were not represented in the High 
Court, 
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Mookerjee AND RICHARDSON JJ. This is a refer- 
ence hy the Mansif oI Iswargan] in a suit instituted 
before Min as a Small Oanse Court suit. 

The iilaintiffs allege that out of Rs. 150, the nomi- 
nal consideration for a mortgage by conditional sale 
in favour of the defendants, the plaintiffs received 
only Rs. 101. The suit was brought to recover the 
balance together with interest and Rs. 11 as compen- 
sation. When the case came on for hearing, one of 
the defendants admitted that the plaintiffs iiad not 
received the full amount of the consideration but onlj' 
Rs. 106. 

The questions referred by the Mansif are : 

(i) Whether a mortgagor can sne for the recovery 
of the balance of the mortgage money not paid to 
him ? 

(ii) if so, whether siicdi a suit is cognizable by a 
■ Court of Small Causes ? 

In regard to the first question, it is clear that the 
claim to which it refers can only be regarded as a 
claim for the specific performance of so much of an 
agreement to lend money as has not already been 
[)erfo lined. Authority shows that such a claim is not 
maintainable. 

In Rociers v. Ghallis (1), the defendant agreed to 
borrow the sum of £1,000 from the plaintiff on certain 
security. The defendant afterwards obtained better 


(1) (1869) 27 .Beav. 175, 178, 179. 
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.terms from a third person and refu.sed to perform 
his agreement with the plaintiff. Tlie phuntift’ asked 
for specific performance which was refused. The 
Master of the Rolls (Sir John Romilly) said : 

“It certainly is new to me, that this Court has 
over entertained jurisdiction in a case where the 
only personal obligation created is, that one person 
says, if ymu will lend me the money 1 will repaj' it 
and give you good security, and the terms are settled 
between them. The Court has said, that the reason 
for compelling a specific perfojunance of a contract 
is because tlie remedy at law is inadequate or defective. 
But by what possibility, can it be said, tliat the remedy 
here is inadequate or defective ? It is a simple mqney 
demand ; the plaintiff says, I have sustained pecu- 
niary loss by my money remaining idle, and by my 
not getting .so good an investment for it as yoir con- 
tracted to give me. This is a mere matter of calcula- 
tion, and a jury would easily assess the amount of the 
damage which the plaintiff has sustained. I expi'ess 
no opinion wliether an action, (that is, an action for 
damages) would or would not lie.” 

' In that case an attempt was made to compel a 
man to borrow money. In Sichel y. Mosenthal (1), an 
attempt conversely to compel a man to lend money was 
equally unsuccessful. The same learned Judge said 
“ It would be quite new to me to hear that this Couii 
could specifically enforce a cojitruct to lend money, and 
as to compelling a pei-son to borj'ow money according 
to Ids agreement, that was the point which 1 decided 
in Rogers v. Challis (2). He went on to suggest tliat 
the proper remedy was an action for damages. 

These cases were cited and approved by the Priv\" 
Council in Larios v. Banany Y Guretg (.H), where 

(.1)(1B62) 30 Beav.371,377. (2) (JS.59) 27 Beav. 17'), ITS, 179. 

q.3)(t873) ,L, B. 5 P. Q. 343, 334. 
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which it was sough 1 to eniorce took 
conditional sale. Their Lordships 
ties throughout the negotiation which 
stipulating for advances 
and for security for those 
ne uleadins's state and admit 
.mpossible 

E action in this case as anything 
a contract to honour the 
the extent of the amount 


tlie agreement 
the form of a 
said : “ The pal- 
led up to the contract were 
of money on one side, 
advances on. the other ; ! 
an agreement of that nature 
to treat the cause o 
more than the breach of 
drafts of the respondent to 
agreed to be advanced and placed to his credit. And. 
upon a full consideration of the arguments and tiie 
authorities, their Lordships are constrained to admit 
that the Court of Cliancery would not have entertained 
a suit for the specific performance of such an agree- 
ment, but would have left the party aggrieved by the 
breach of it to seek his remedy, where he would find 

an adequate remedy, in a Court of Law. 

The case of the South Afrimn Terntorina v. 

WalUnaton in the- House of Lords (1), is to the same 
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Court to award, he may l>e giveti an opportunity to 
make the necessary aineudments in his p aiut an 
the suit may then he proceeded with. ^Otherwise 
the plaint should be returned to him. 

G. S. ■ , ' 


appellate civil. 


Before Fleieher and Teimon JJ. 

JOCBNDRA CHANDRA BANBRJBB 

V. 

PHANI BHUSHAN MOOKERJBE.* 

Eindv. Law— Btridhan— Inheritance— Female heirs. 

Stridhau inherited by female heirs does not become the. latter’s stridhau. 
The female heirs take only a Hindu woman’s estate in the property. 

Shea Shankar Lai v. Debi Sakai (1), Prankissen Laha v. 

Dassee ('2) and Huri Doyal Singh Sarmana v. Grush Chunder Mn..erj ( ) 

referred to. 

Second Appeal by Jogendra Chandra Banerjee, the 

defendant No. 3. ^ ,.1 

This was a suit for establishment of title to the 

disputed lands 'and for confirmation of possession 
thereto. One Khantamani Debi was the original 
plaintiff in the case. She was the daughter of one 
Manikmani Debi, who possessed the disputed property 
as her stridhan. The plaintiff claimed the property as 

« Appeal from Appellate Decree, No. 2911 of I9ll, against the decree 
of Asutosh Banerjee, Subordinate Judge of Burdwan, dated .July 27, 1911, 
modifying the decree of Gopeswar Banerjee, Munsif of Kutwa, dated March 

22, 1910. 

(1) fl903) I. L. R. 25 All. 468 ; 

V T> a I T A 


(2) (1879) I. L. R. 5 Calc. 222. 

(3) (1890) 1. L. B. 17 Calc. 911. 
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her stridhaa by iiiberitaiice from ber mother. The dis- 
piicecl property was purchased by the defendant No. 3 
in execution of a mortgage decree obtained by the 
defendant No. 1 against the defendant No. 2, the son 
of the plaintiff. During the pendency of the suit, the 
origi nal plaintiff died, and after her death her grand- 
sons by two of her sons were substituted in her place 
on. the^ basis of a deed of gift executed in their favour 
by the original plaintiff before her death. The donees, 
the grandsons of the plaintiff, were not added as 
parties to the suit after the execution of the deed of 
gift. 

The defendant No. 1 appeared and denied the title 
of the original plaintiff amongst other things. The 
defendant No. 2 did not appear though served with 
summons. The defendant No. 3 contested the suit on 

the grounds that Khantamani was not the owner of 
the property, hut the defendant No. 2 was, as heir of 
his maternal uncle, the brother of Khantamani, and 
that the plaintiffs were not entitled to he substituted 

in her place. -.i 

The defendant No. 1 afterwards came to terms with 

the plaintiffs; and the substituted plaintiff No. 2 gave 
up his claim. This plaintiff was also the guardian of 
the plaintiff No. 3, his brother, who was a minor. ^ He 
was not allowed to give up the claim of the minor 
brother. 

The Court of first instance decreed the suit as 
against the defendant No. 1 in terms of the compromise 
filed by him, bx parte against the defendant No. 2, and 
on contest against the defendant No. 3 who was held 
liable for the whole cost of the suit. The title of the 
plaintiffs Nos. 1 and 3 was declared to the extent of 12 
annas and their possession was confirmed, the sale 

was set' aside, and the defendant No. 3 was held enti- 
tled to get back his money if it was in deposit. 
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The clefeuclaiit No. 3 appealed. Tlie decree was 
modified only as I’egards the costs in the snit and 
appeal. 

Thereupon, the defendant No. 3 again filed this 
second appeal, 

Bahu Bisheenclranath Nar/car (with him Babu 
Baitcuntha Nath Mitra for Dr. Dwarkanath Mitra), 
for the appellant. The snit is not maiiitainahle by 
the substituted plaintiffs. They cannot claim the 
projierty eitlier as heirs of the original plaintiff or 
by the* deed of gift. If the plaintiff had got an 
absolute estate, the property would devolve on her 
son, the defendant No. 2, on her death. If she had 
,a widow’s estate, she had no power of alienation. 
1 contend the original plaintiff had only a widow’s 
estate : see Golap C’handra Sastri’s Hindu Law (4th 
Ed.), p. 423, Mayne’s Hindu Law fSth Ed.),' p. 93T, 
Trevelyan's Hindu Law, p. 448, and Prankissen Laha 
V. Noyanmoney Dassee (1), Hurt Doyal Singh 
Sarmana v. Grish Ohunder Mukerjee (2), SheQ 
Shankar Lai v. DeU SahaiiB) and Sheo Partab 
Bahadur Singh v. The Allahabad Bank (4). 

The deed of gift, moreover, is void, because there 
was no acceptance on the part of the donees during 
the lifetime of the donor : Transfer of Property Act, 
s. 122. I say there was no acceptance, because if there 
were, why did they not make any effort to be added as 
a party after the execution of the deed of gift? They 
were only substituted as heirs after her death. 

The property, therefore, devolved on the defendant 
No. 2 after the death of the original plaintiff, and the 
appellant acquired title by estoppel. 

(t) (1879) I. L. B 5 Calc. 222. (3) (1903) I. L. K. 25 All. 438 ; 

(2)(t890)I. L. B. 17Calc. 911. . L. E, .30 I, A. 202. 

(4) (1 903) I. L. B 26 All. 476 ; L. R. 30 1. A. 209. 



JOGENDTIA. 

Ghandba 

Banbejee 


The defendaufc No. 2 was the son of tlie original 
plaintifE. The defendant No. 1 was a mortgagee under 
him and the defendant No. 3 was tiie purchaser in 
execution of the property under a decree founded on 
the mortgage in favour of tire defendant No. 1. 

The allegations in the plaint alleged that the pro- 
perty formed the stridhan of Matiikmanl and passed 
on her death to her two daughters, the 2nd daughter s 
share reverting on her death to the original plaintiff, 
her sister. This is the title set up in the plaint and 
on which the present suit must stand or fall. No case 
was set up in the plaint nor was any issue framed as to 
whether or not the original plaintiff had obtained a title 
to the property by adverse po.ssession. The original 
plaintiff, some time before her death, executed a deed of 
gift in favour of her grandsons the present plaintiffs, 
the son and nephews of the defendant No. 2. The only 
question, therefore, that arises on the pleadings and 
issues, is assuming as the lower Appellate Court has 
ffiTi-nd that thepronertv iwas the stridban of Manikmani, 
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whether the plaintiffs are entitled to succeed in the 
present suit. The law is not open to doubt that stri- 
dhan inherited by female heirs does not I)ecoine the 
latter’s stridhan. The female heirs take only a Hindu 
woman’s estate in the property. This was decided 
finally in the case of Sh<io Sh(X7ikciT LoJL v. Dchi 
Sahai (1). The same view had been expressed in this 
Court in the cases of Prankrissen Laha v. Noyan- 
inoney Dassee(2) and Hurt Doyal Singh Scirmayxaw 
Grish Gfmnder Mukerjee{S). In the present case, the 
present plaintiffs can only succeed if the original 
plaintiff took an absolute interest in the property. 
This the original plaintiff had not and the substituted 
plaintiffs cannot maintain this suit. In my opinion 
the judgment appealed against ought to be reversed 
and the plaintiffs’ suit dismissed. The plaintiffs res- 
pondents must pay to the appellant his costs in this 
Court and in the Courts below. 

Teunon J. I agree. 

g_ Appeal allowed. 

(L) (i9;).B) l. L. U. -25 All, 46S ; (2) (1879) I. L. R. 5 Calc. 222. 

L. R. 30 I. A. 202. (3) (1890) I. L. R. 17 Oak. 911. 
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Subrogation— Priof^ mortgage— Fraudulefit suppression of, by 

If A purchases a property subject to three successive clia 
and Z with full knowledge of their existence, and retains a port 
his hands with a view to satisfy the mortgj 
;(|uently discharges the security Z, lie cannot on sati^ 
ihield against the mortgage Y. 

Lala Sarnam Singh (V) and Hiam v 


purchase money in 
Z, but subsei 

the mortgage X use it as a si 

Bisesioar Frosad v. j — 
followed. 

But where the purchaser found on enquiry that there were only two 
snbsistiiig charges Y and 7. to be satisfied, ^ut discovered after liis purchase 
tliat there wag a prior charge X which was falsely described as satisfied m 
the mortgage instnunerit of Y, (in a suit upon bond X) ; 

fieid, that from whatever point of view the case may be considered, 
the purchaser was entitled to priority in respect of tlie payment made by 
liira to satisfy tiie first mortgage X. 

Mohesh Lai v. Mohant Bawan Das(S) followed. 

Held, also, that the purchaser was not entitled to priority on the basis 
of tlie payment made by him to satisfy the second mortgage Y. 

Second Appeal by Har Shyain Obowdliuri, the 
defendant No. 5. 

This is an appeal in a snit on a mortgage bond exe- 
cuted by the father of defendants Nos. 1 to S in favoni 

« Appeal from Appellate Decree, No. 2767 of 1912, against the decre* 
of A. Mellor, District Judge of Darbhanga, dated Eeb.- 2, 1912, modifying 

the decree of Charu Chandra Mukherjee, Subordinate Judge of Darbhanga 
dated April 28, 1911. 

(1) (1907) 6 0. L. J. 134. , : (2) (1879) 69 Missouri 529. 

'■ (3) (1883) I. L. B.'? Calo. 961 ; L. E. 10 I. A. 62. , 
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of Gobai'dliaii Lal defendant No. 4, on the 27th Decem- 
ber 1897 for Rs. 700. The mortgagee sold the bond to 
the plaintiff on the 12th September, 1906, and the mort- 
gagor sold the equity of redemption to Har Shy am 
Ohowdhuri on the 15th October 1901 for Rs. 2,238. 
The property in dispate had been the subject of three 
mortgage transactions. The first mortgage was created 
on the 29th March 1888 for a sum of Rs. 700 which 
carried interest at the ra?te of 24 ijer cent, per annum, 
the second was on the 22nd July 1895 to secure a loan 
of Rs. 500 on interest at 18 per cent, per annum ; the 
third mortgage, now sought to be enforced, was created 
on the 27th December 1897, to secure a loan of Rs. 700 
which bore interest at 18 per cent, per annum. Defend- 
ant No. 5’s conveyance recited that there were only 
two mortgages on the property, namely, those of 1895 
and 1897. The purchaser, who was allowed to retain 
in his hands the entire consideration, agreed to apply 
the money in satisfaction of the dues on the.se two 
mortgages. He subsequently discovered that there 
was the prior mortgage of 1888 on the property pur- 
chased by him. He accordingly satisfied the mortgage 
of 1888 and 1895. On the 2l8t June 1910 the mort- 
gagee of 1897 then commenced this action in the Court 
of the Subordinate Judge of Darbhanga to recover his 
dues. The purchaser under the conveyance of 1901 
contested the suit and urged that he was entitled to 
priority to the extent of the mortgages of 1888 and 
1895.. 

Both the learned Subordinate Judge and, on appeal, 
the learned District Judge of Darbhanga decided 
against the defendant No. 5, who in consequence pre- 
ferred this second appeal to the High Court. 

Babu, Narendra Kwnar Bose, for the appellant. 

B(dbu Lakshmi Naraycin Singh, for the respondent. 
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mortgage of 1888. He accordingly satisfied the 
gages of 1888 and 1895. The mortgagee of 189 
commenced this action on the 21st June 1910 to 
his dues. The suit has been contested by the 
lant, the purchaser under the conveyance of 19( 
argues that he is entitled to' priority to the es 
the mortgages of 1888 and 1895. The District Ju 
overruled this contention and has made the usm 
gage decree in favour of the plaintiff. On the 
appeal by the purchaser of the equity of rede 
it has been urged that as he has satisfied the nn 
of 1888 and 1895,. he is entitled to use them as 

against the mortgagee of 1897. 

In so far as the mortgage of 1895 is conc< 

T^lain that this contention; cannot prevail. 



72 

1915 

Har 
Shy AM 
Chowdeitri 

V. 

Shyam Lal 
Sake* 


INDIAN DAW REPORTS. [VOL. XLIII. 

ruled by this Court in the case of Surjiram Marwari 
V. Barhamdeo Persad (1) that the doctrine of subro- 
gation does not apply when a iierson simply performs 
his own obligation or covenant and pays off a charge 
which he has undertaken or is bound to satisfy. If a 
person purchases a proj)erty, subject to two mortgages, 
retains a portion of the purchase-money for payment to 
the mortgagees, but pays the first incumbrancer alone 
and not the second, he cannot treat the first mortgage 
as kept alive for use as a shield against the second ; he 
cannot claim to be subrogated to the position of the 
mortgagee whose debt he has satisfied. The same 
principle was applied in the cases of Bissiveswar 
Prosad v. Lala Sarnam Singh (2) and Satnarain 
Tewari v. Choudhuri Sheobaran Singh (3). The cases 
of Tara Sundari Debi v. Khedan Lal Sahu (4) and 
Prayag Narain v. Chedi Bat (5) are not in piineiple 
opposed to this view ; they merely f urnish illustrations 
of cases which, the Court thought, (whether rightly or ’■ 
wrongly it is needless to discuss for our present pur- 
pose), fall outside the scope of the rule enunciated in 
Surjiram Marwari v. Barhamdeo, Persad (1). In 
respect of the mortgage of 1895, it is clear that 
the appellant discharged an obligation which he had 
undertaken to fulfil, namely, to satisfy the mortgage, 
not with his own money, but with money which be- 
longed to his vendors, and had been placed at his dis- 
posal for that specific purpose. If his vendor had 
satisfied the mortgage of 1895, as he might well have 
done, it is plain that he, as mortgagor, could not have 
treated the mortgage satisfied by him, as available 
by way of defence against the mortgagee of 1897. It 
follows consequently that the appellant is not entitled 

(1) (1906) 2 0. L. J. 288. (3) (1911) 14 C. L. J. 500. 

(2) (1907) 6 C. L. J, 134., ' (4) (1910) 14 0. W. N. 1089. 


(5) (1910) 14 C. W. N. 1093, 
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to priority, oa the basis of the payment made by him 

to satisfy the mortgage of 1895. 

A question of some nicety, howevei’, arises, in 
respect of the mortgage of 1888. The appellant had 
undertaken to satisfy the mortgage of 1897 ; he did not 
fulfil his obligation, but chose to satisfy the mortgage 
of 1888. Is he then entitled to use the mortgage of 
1888 as a protection against the mortgage of 1897 ? 
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quently, discharges the se 
satisfaction of the mortga 
against the mortgage Y. 
of Bissweswar Prosacl v 
where reference is made to the decision in 
Vogel (2). In tLa't obtained title to a property 

subject to two prior charges, and at the same^ time 
undertook to satisfy the second charge. He did not 
fulfil his obligation, but, subsequently, when he had 
acquired rights under'the first charge, took his stand 
thereon as protection against the second charge. His 
contention was overruled on the ground that he was 
bound to satisfy the second charge with the money at 
his disposal, and so long as that money was retained 
by him, he could not be allowed to prejudice the posi- 
tion of the second encumbrancer by means of title 
acquired under the first charge. If, consequently, 
nothing else was known in this case, except that there 
were the three successive charges of 1888, 1895 and 
1897 and that the appellant had undertaken to pay 
the charges of 1895 and 1897 with money phxced at his 
disposal by the mortgagor, the mere fact that he had 
(t) (1907) 6 0. L. J. 134, ' (-2) (1379) 89 Missouri 529. 
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satisfied the prior charge of 1888 would not entitle 
him to use it as a shield against the mortgagee of 
1897. The latter would prima facie be entitled to 
contend that as the aiipellant had in his liands money 
placed at his disposal by the mortgagor for the 
satisfaction of his dues, he could not bo prejudiced 
by reason of the payment made by the appellant to 
satisfy the debt of 1888. There are, however, special 
circumstances in this case which, as we shall pre- 
sently see, take it out of the general rule already 
explained. 

The mortgage of 1897 recited that Rs. 400 out of, 
tlie Rs. 700 secured thereby had been applied by the 
mortgagor to satisfy the mortgage of 1888, that the 
mortgagor had redeemed the mortgage and had 
obtained the mortgage instrument which he had made 
over to the new mortgagee as evidence of his title. 
This was, it is now conceded, an entirely false 
recital. The sum of Rs. 400 had not been applied to dis- 
charge the mortgage of 1888 ; the mortgage instrument 
had not been taken back from the mortgagee but was 
still in his custody. The appellant contends that he 
was misled by this recital, and purchased the property 
from the mortgagor in the belief that it was subject 
to two charges only, namely, those of 1895 and 1897. 
It is indisputable that the acceptance of this instru- 
ment, with an untrue recital, by the mortgagee of 1897 
enabled the mortgagor to commit a fraud on the 
appellant. He intended to acquire a clear title to the 
property free of all prior charges thereon ; he fouml 
on enquiry that there were only two subsisting 
charges to be satisfied, namely, those of 1895 and 1897. 
He discovered after his purchase that there was a 
prior charge of 1888, which was falsely described as 
satisfied in the mortgage instrument of 1897 held 
by the respondent. Consequently, if we apply the 
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doctrine caunot be allowed to be invoked to defeat 
the ends of justice. From whatever point of view the 
case may be considei-ed, it. is consequently plain that 
the appellant is entitled to priority in respect of the 
payment made by him to- satisfy the mortgage of 
1888. 

The result is that this appeal is allowed in part, 
and the decree of the District Judge modified. The 
appellant is entitled to priority in respect of a sum of 
Rs. 344, proportionate to the share of the propert}'’ 
now in suit. We direct that the property covered by 
the mortgage of 1897 be sold in execution of the 
decree made by the District Judge free of the charges 
of 1888, 1895 and 1897. Out of the sale proceeds, the 
appellant will be first entitled to Rs. 344 and the costs 
of this suit ; from the balance left, the plaintiff-decree- 
holder will be entitled to his dues ; the surplus, if 
any, will belong to the appellant. The appellant is 
entitled to his costs as against the plaintiff through- 
out this litigation. 


G. S. 


Appeal allowed in part. 
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Before Chaudhuri J, 


RAM DUTT RAMKISSBN DASS 


B. D. SASSOON & Co 


ContfOuct — Sale of goods — Calcutta Baled Jute AssociatioiCs contract— 
Ejfect of clause containing home guarantee— Arbitration in London 
betweeyi Calcutta purchaser and London purchaser, whether bindmg 
on Calcutta seller. 


R. D. & Go,, a (irm carryinoj on business in Calcutta as balers of 
jute, sold 500 bales of jute to E, D, S. & Go for shipment to London. 
The contract contained a clause in writing, known in tiie export trade 
as ‘‘ a Home Guarantee,” that is, a clause by which the Calcutta seller 
guaranteed the weight, condition and quality at the port of destination. 
E. D. S. & Go. sold the jute to a London buyer, who claimed an allowance 
for inferiority of quality ; and upon an arbitration in London an award 
was given against E. D. S. & Co. 

R. D. & Co. brought tliis suit in Calcutta against E. D. S. & Go. 
to recover the price of the 500 bales of jute. E. D, S. & Co. contended 
that they were not liable on the ground that under the terms of the 
contract R. I). & Co. had guaranteed tiie condition and quality of the 
goods at the port of destination ; that by the award the goods liad been 
invoiced back to the sellers ; and that in terms of the contract R. D. & Co* 
■were bound by the award. . 

Held., that the clause in writing, that is to say, the ‘ home guarantee,’ 
does not mean that a London award in a submission by the Calcutta pur- 
chaser and the London purchaser in accordance with the rules and con- 
ditions of the London Association contract of 1913, would be binding in a 
dispute between the Calcutta seller and the Calcutta buyer. To make 
such an award binding upon a total stranger to the London submission 
there should be a clear and unambiguous agreement to tliat effect. 

Held., also, that although it may be correctly contended that any 
dispute about quality, betv/eeh the Calcutta seller and the Calcutta buyer 


Original Civil Suit No. 546 of 1914, 
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Diay be vaiidiy referred to arbitration in, London in accordance to that 
clause, the meaning of the clause cannot be extended so as to make an 
award between the Calcutta purchaser and the London purchaser binding 
upon tile Calcutta seller. 

The plaintiffs instituted this suit to recover from 
the defendant firm a sum of Rs. 24,406, which was 
made up as follows ; namely, Rs. 23,406 as the price of 
500 bales of jute sold to the defendant firm under a 
contract dated 2nd Marcli 1914, and Rs. 1,000 as dam- 
ages for the wrongful possession of the goods by the 
defendant firm. In pursuance of t lie contract and in 
accordance with the defendant firm’s shipping instruc- 
tions the plain tiffs, on the 6th March 1914, placed 500 
bales of jute alongside the s.s. Inventor, the mate’s 
receipts for which were obtained by the defendant 
firm without payment of the price of the jute, although 
the contract provided tliat payment of the goods 
should be cash on delivery of mate’s or dock receipts, 
and until payment the goods should remain the jiro- 
perty of and be held by the buyers in trust for, amJ 
at the absolute disposal of, the sellers. 

The jute was shipped to London, to answer a con- 
tract made by the defendant firm in the London 
market ; but owing to the inferior quality of the jute 
the London buyers refused to take delivery. There- 
after, in accordance with the terms of the London .lute 
Asssciation's contracts, the matter was referred to 
arbitration; and by an award dated 28th April 1914 
the sellers, chat is to say, the defendant firm, were 
directed to pay to the buyers an allowance of 40 
shilings per ton plus 50 per cent, per ton, and the 
sellers were to have the option of invoicing back 
the jute to Calcutta at £23-15-0 per ton. The buyers 
exercised this option and purported to invoice the jute 
back to the defendant firm at the rate awarded. Inti- 
mation of the award was given by the defendant firm 
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to tlie plaiiitiflis, but tlie goods were not in fact 
returned to the plaintiffs. 

The defendant firm denied that it had obtained 
wrongful possession of the 5.00 bales of jute, but 
admitted that it had not paid for the jute. The defend- 
ant Ann contended that by the terms of bye-law 6 
of the Calcutta Baled .Tute Association, which was 
incorporated in the contract and printed on the back 
thereof, and, the custom and usage of tlie Calcutta 
jute-trade the plaintiffs and the defendant firm 
became bound by the London award and became 
bound to give effect to that award by the plaintiffs 
taking back the jute at the price of £23-15-0. 

Mt\ A. V. Chaudhun and Mr. xV. Sircar, for the 
plaintiffs, Messr.s. Ram Dutt Ram Kissen Das. 

Mr. L. P. E. Pugh and Mr. J. H. B. SurUa, for 
the defendant Arm, Messrs. B. D. Sassoon and Co. 

Gar. adv. vult. 
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Chaudhuri j. By a contract dated the 2nd March 
1914 the plaintiffs sold to the defendant Arm 500 bales 
of what is known as 2 jute. The jute was to 
be placed alongside exporting vessel at once. The 
contract form used is that of the Baled .Jute Associa- 
tion. It purports to be the form approved by the 
Association dated the 30th .Tune 1909 as appears on the 
form itself. In addition to the printed terms in the 
contract form there is a clause in writing to this effect 
“ weight, condition and quality guaranteed by sellers 
at port of destination as substitute for ^o>b grade 
under the terms and conditions of London Association 
contract, 1913. Any short weight to be paid by sellers 
and any overweight to be refunded by bu3’-er3.” One 
of the terms of the contract in suit is (clause 14), “cash 
on delivery of Mate’s or Dock receipts.” It appears 
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that according to the shipping instructions of the 
defendant firm dated the 3rd March, the plaintiffs 
placed the goods alongside exporting vessel on the 
6th March 1914. The defendant firm obtained po.sscs- 
sion of the Mate’s receipt and shipping documents 
relating to these goods without the knowledge and 
consent of the plaintiffs. They had meanwdiile 
opened two bales for ijurposes of inspection ancl 
marked the whole consignment with their own mark. 
The Mate’s receijjt and the shipping documents show 
that their mark was used. The defendant firm did 
not pay the value to the plaintiffs when they received 
the documents as above stated. The following facts 
are not disputed, namely, that on or about the 17tli 
March the plaintiffs wrote to the defendant firm com- 
plaining that they had not been paid and that the 
defendant firm had wrongfully obtained possession of 
the Mate’s receipt and shipping documents. Tlxey 
threatened proceedings Civil or Criminal as advised. 
The ship had in the meantime left the port of Cal- 
cxxtta with the goods. It left on or about the 12th 
March 1914. The plaintiffs instituted this suit for 
the price or in the altejnative for t!ie return, of 
the goods, on the 28th April 1914. On the BOth 
April 1914 the defendant firm wrote to the plaintiffs 
that the London Chamber had made an award in 
respect of this jute, in a dispxxte between tliem ami 
their buyers, and on the 1st May 1914 they informed 
the plaintiffs that it had been decided that the goods 
would be invoiced back. The goods, howevei’. w^ere 
never in fact invoiced back. In the written statement 
which was filed on the 30th June 1914 the defendant 
firm stated that the goods were lying in Londoxi. It, 
however, transpires from the defendant firm’s letters 
Exhibits E and E, dated the 6th March 1915, that the 
goods have been sold and are no longer available to 
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the plaintiffs. The inatter, therefore, stands thus. 
The defendant firm obtained Mate's receipt and shii)- 
ping documents without paying for the goods, which 
they had no right to take. They purported to go 
to arbitration in London in n dispute between them- 
selves and their buj^ers. The goods were to be invoic- 
ed back, blit have not been, and having been sold 
cannot lie invoicetl back, yet tlie defendant firm says 
that the x>laintiffi is eiititleil to no relief. They put 
their case in this way: — That at the port of arrival 
these goods were objected to, on the ground of quality, 
by their buyers. An arbitration took place according 
to the terms of the English Jute Association Contract, 
that upon such arbitration, the objection as to quality 
was upheld and an allowance wns awarded with option 
to the sellers (the defendant firm) to invoice back 
the goods, and that such option was exercised by 
them. The plaintiffs, therefore, it is contended, are 
not entitled to recover the value of the goods, but are 
bound to take them back. But what are they to take 
back ? The good-; no longer exist. The defendant firm 
•also insist that inasmuch as they suffered loss over 
their sale, they are entitled to recover damages from 
the plaintiffs, but they have -reserved their right to 
institute a separate suit for that purpose and do not 
. seek any such relief in this suit. They submit in their 
written statement that under the terms of the award 
the goods being invoiced back are at the disposal of 
the plaintiffs, and therefore, this suit is not main- 
tainable. It seems to me a very curious position to 
take up. They wrongfully obtained possession of the 
goods and. liave again wrongfully sold them, after 
intimating to the plaintiffs that tliey were being in- 
voiced back and were at the disposal of the plaintiffs. 
Their contention is, I understand, based upon the 
clause in writing I have above referred to, namely, 

, " ' ; 6 v-'> 
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wiiat is known as the Home Ouai-antee Clause. The 
EAMian'T eojitract form used purports * to be the approved form 
1 !.imkissen’ of Hie Baled Jute Association dated the 30tli June 
1909. I find, however, from Exhibits G and H, that 

s«sooN & t'd approved form 

" _1._ ’ of the 30th June 1909, although so printed, but it is 

C!f.\unm:Ki J. form which was adopted i)y the Association on the 
9th September 1910. 'Tii the approved form of 1909 
there is a printed clause relating to what is known, 
as the " Home Guarantee/' In the approved form of 
1910 that clause is deleted. But it is not material to 
. this enquiry as to what the approved form was in 1909 
or 1910. The question is, what is the effect of the 
Home Guarantee Clause in writing appearing in the 
contract. It is contended that the Bye-laws of the 
Baled Jute Association printed on the back of the 
contract form govern this contract which has a Home 
Guarantee Clause. It seems to me, however, that 
these Bye-laws do not come into operation until there 
is an arbitration by the Calcutta Chamber. Let ais 
look at the contract itself. Clause 15 of the contract 
provides, “ in the event of any dispute whatsoever 
arising out of or in any way relating to this con- 
tract, or to its construction or fulfilment betweoi) 
the parties hereto, and whether arising before or after 
the date of expiration of this contract, the dispute 
sliall be referred to arbitration in accordance with the 
Rules and Bye-laws (of the Baled Jute Association.) 
endorsed on this contract. Bach party to the dispute 
shall appoint one arbitrator and such ‘arbitrators shall 
leave the power to appoint an umpire. . Both arbitra- 
tors and umpire must be persons engaged in. the Baled 
Jute Trade, and their award shall bo final, .snbject 
only to right of appeal to the committee." The Asso- 
ciation Rules and Bye-laws, as printed on the reverse, 
are part of this contract. Bye-law No. 6 runs thus .- — 
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“ Where jute is giuirauteed at port ol discharge, the 
parties to the contract for the jute conceruetl agree to 
accept and be bound by the award which is tendered 
in conformity with the terms of gnarantee entered 
into between the parties. They also agree that the 
signatures of the arbitrators on such award shall be 
suflhciently proved by .the production of the award 
purporting to be signed by them.” Learned counsel 
for the defendant firm contends tlrat the award 
referred to in that Bye-law means the London award 
and not an award to be made in Calcutta; that it 
means the London award made upon a submission' by 
the Calcutta purcliaser who is the seller in London, 
and the eventual purchaser of the goods in London, 
and that such an award between those parties is 
binding upon the Calcutta seller who is no party 
to the arbitration in London. Let ns see if the con- 
tract sustains this contention. The danse in writing 
contained in the contract in suit “ is subject to the 
terms and conditions of London Association Con- 
tract, 1913.” It does not say that a London award 
in a submission by the Calcutta purchaser and tlie 
London purchaser, in accordance with the rules and 
conditions of the London Association Contract of 1913, 
would be binding in a dispute between the Calcutta 
seller and the Calcutta buyer. To make such an 
award binding upon a total- stranger to the Loudon 
submission there should be a clear and nnambignous 
agreement to that effect. 1 find it difficult to imply 
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such a term. 


It is correctly contended that a contention about 
quality, between the Calcutta .seller and Calcutta 
buyer, may be validly referred to arbitration in Lou- 
don, in accordance to that danse; but it is sought 
to extend the meaning of the clause by making 
an award between, the Calcutta, purchaser and the 
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Loiidoii purcluiMef binding ni>ou tlie Calcafcfca Heller. 
1 do not, think it can be so extended. It may be that 
tiie effect of the clause is, that the award in an arbitra- 
tion in London betweeji the Calcutta purchaser and 
the London, purchaser may be tendered as evidence in 
a submission to the Calcutta Oliamber !)y the Calcutta 
seller and Calcutta buyej' of their disputes in Calcutta, 
and the Calcutta Chamber may make their^award refer- 
ring to the Loudon award. But whether that is so or 
not, I do not think affects the claim in this suit. It 
is quite clear that possession of tlie goods was wrong- 
fully obtained. Before the date of the London award, 
the.se goods were the subject of litigation in this Court. 
The defendant firm evidently dealt with these goods 
against the plaintiffs’ protest. They had inspected 
the goods at the time of the shipment and marked 
them with their own mark, and treated these goods as 
if they were theirs. When the defendant firm had 
notice of this suit, it was open to them to come to this 
Court, and ask for a stay of proceedings if they rightly 
contended that the plaintiffs were bound to abide by 
the decision of the London Chamber. They, however, 
filed a written statement stating tliat the goods were 
at the disposal of the plaintiffs, yet sold them without 
iiotlce to the plaintiffs, and now assert that the plaiji- 
titfs are not entitled to any .lelief. I am unable to 
take that view, and hold that the plaintiff's are entitled 
to the value of the goods. I decree the suit for the 
price of the goods with co.sts on Scale 11. Interest on 
decree at 6 per cent. I may add that it was contended 
on behalf of the plaintiffs that under the rules of the 
Baled Jute Association, if there was any addition to 
the printed terms on their contract form, it was open 
to the Association to refuse to arbitrate, and that, 
therefore, the Arbitration rules on the printed form 
were not applicable to this case. There is ground for 
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that argument, but I do not think it matters much in 


this case. 

Attorneys for the plaintiffs : C. C. Bose 4* Go. 
Attorneys for tb(3 defendant firm : Orr, Dignam 4* Go. 
W. M. 0. 
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Before .Jenkins C\J.^ and iV. R. Chatter jea J. 

PABAN SARDAR 

V. 

BHUPENDRA NATH NAG.^ 

Compromise — Compromise^ if not rerorded, effect of—Constni decree — Appeal 
— Civil Procedure Code (Act F of 1908), s. 96. cl. (a’); 0. XXI If 
r. S ; 0. XLin. r. f cl. (m), 

A (coiiBent) decree imder r. a of U. XX.1II of the Civil Procedure Code 
can be passed only after there has been an order that the compromise be 
recorded. This is not a mere matter of form, as the aggTieved party has a 
right of appeal against this order, and s. 96, cl. (o) of the Code is no^; 
otlierwise a bar to an appeal from such a degree. 

Appeal by Pabaii Sardar, the i^lalutifl:. 

The facts are fully set out in the jadgmeut of 
Mr. A. J. Ohotziier, Additioual District Judge of 
Alipur, which was as follows : — 

“ This appeal arises out of a suit in which the plaintifi; applied for a 
declaration tiiat a certain registered kohala, alleged to have been executed 
by him in favour of the defendant, was fraudulent and inoperative. 

The case was fixed for final disposal on the 4th May 1912, but on -the 
25th April preceding, plaintiff filed an applipation, which was consented to 

Appeal from Appellate Decree, No. 2870 of 1913, against the decree 
of A. J. Ohotzner, Additional District Judge of 24-Parganas, dated June 4, 
1913, confirming the decree of Dandadhari Biswas, Subordinate Judge of 
Alipore, dated Aug. 13, 1912. . ’ , 


1015 
Jfay 20. 


INDIAN LAW EBPORTS. [VOL. XLItl. 


by the defendant, wherein lie admitted the geiminene.'^B of the aii<l 

the receipt of the consideration money, and praye»i for the dismissal of the 
suit. Tiie defendant acceded to the application and relinquialied his claim 
to costs. Tlie Court directed that the application should be put up on the 
date iixed, and on that date plaintiff filed a fresh application praying for 
permission to withdraw his previous application on the ground that it luid^ 
been procured from him by undue influence. 

The learned Subordinate Judge on the evidence found that tio sucii 
improper inilueuce had been exercised upon tfie plaintiff as would entitle 
him to have his application annulled, and held that the parties were bound 
by the terms of the application of the 25th April. He accordingly passed 
a decree dismissing the suit in term.s of that application. 

Plaintiff has appealed and the preliminary objection haw been taken on 
liehalf of the respondent that no appeal will lie. Reference was made to 
section 06 (.3) of the Code of. Civil Procedure which provides that no appeal 
shall lie from a decree pa.ssed by the Court with the consent of parties. 

The learned pleader for the appellant, liowever, contends that an appeal 
will lie under Order XLllI, rule 1 (m). This order provides for an appeal 
from an order under Order XXIfl, rule 3, recording or refusing to record an 
agreeineiit, compromuse or satisfaction. 

It seems clear that this coiitentioii is uasound. His appeal is in^ effect 
directed not against the order recording tlie agreement, but against the 
decree in wfiich that order has been embodied. The learned pleader has 
contended that the difference is one of form rather than of substance, but 
if that is so then the appeal is from the order refusing the application, and 
it will be barred under the statute of limitation. , 

I think therefore that the objection taken must prevail, and that the 
appeal should be dismissed with costs.” 

From tluit jadgmeut the plaiutiff preferred this 
appeal to the High Court. 

Babn Manmatha Math Roy, for the appeliaut. 
Au aijpeal lay to the lower Appellate Court from 
the decree passed by the Court of first iustauce. S. 96(-3j 
of the Code of Civil Procedure (Act V of 1908) does 
not apply to this case. The rule laid down in that 
section that no appeal lie.s from a consent decree doe.s 
not apply when there was a disiJute as to the/acOtm 
of consent between the parties in the tir.st Court, and 
the Court passed the decree on au adjudication that 
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there wa.'i sueb a coaseiit: see Ayyagiri Ve&rasalih- 
garn v. Kooviir Basivi Reddi (1), and Brojodurlahh 
Binha v. Ramanath Ghosh (2). 

[N. E. Chatterjea J. Do you say that yon with- 
drew your consent on the day the case was i)ut up 
for final disposal ?] 

No. My case, as I stated hy petition on that day, 
the 4th May, is that the petition filed on the 25th April 
admitting the genuineness of the kohala impugned by 
me ip. the plaint and the receipt of the considera- 
tion money denied by me therein and praying fora 
dismissal of the suit was not filed by me willingly, but 
I was forced to file the same under threat and com- 
pulsion. That being so, a decree passed by the Court 
after .rejecting my aforesaid objection cannot be said 
to be a consent decree within tile meaning of s. 96(5) 
of the Code. 

[Jenkins C.J. Let us first see under what provi- 
,sion and in what way the first Court disposed of the 
case.] - 

The provision in the Code is 0. XXIil, r. 3. 

Possibly the Subordinate Judge had that rule in his 
mind, but he did not follow its terms. He did not pass 
an order under that rule directing the agreement, 
compromise or satisfaction to be recorded.’' 

Baba Ram Chandra Majumdar (with him Bdbti, 
Jogesh Chandra Bose), for the respondent. Altlxough 
that order was not passed in so many words he meant 
to do that when in his judgment he said — “ The rejec- 
tion of the application of the 4th May 1912 makes the 
application of the 2oth April operative.” This is what 
is usually done in the Mofussil Courts ; besides it is 
only a matter of form, and not one of substance. 

[Jenkins C. J. No. This is a. matter of substance, 
as the aggrieved party had a right of appeal against 
(.1) (19U) Mad. L. h 173. (2) (1897) I. L. ll. 94 Calo. 908, M5. , 
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1915 this ordei’, but be could not tippeal unless an order 
pT^n was passed.] 

Saedab Xbe a.])pellant argued in the Court of Appeal 
Bmri'KNDKA below that his appeal might be treated as ojie undet- 
-Vath -Vau. q_ XLIIl, r. 1 On,) against the order recording the 
comiM'omise, and therefore the appellant had no 
grievance on. the .score that no order was passed. 
The lower Appellate Court held on that argument that 
if t!;at was so, the appeal was barred luuler the 
Statute of Limitation. * 

\_Babu Manmatha Nath Roy (interposing). When 
no order was passed how could an appeal against it 
be barred by limitation ?] 

The appeal in -the Court of Appeal below may now 
be directed to be treated as an appeal against an order 
under 0. XLHI, r. 1 (m). 

[Jenkins C. J. But that cannot be done unless 
the other side consents.] 

Jenkins 0. J., and Ohatterjea J. We must allow 
this appeal and set aside the decree of the lower 
Appellate Court. A decree in this case was passed by 
the Subordinate .Judge not after a hearing bat on the 
basis of a oomi^romise, that i.s to say, it was a decree 
justified, if at all, by Order XXIII, rule o. But when 
the terms of that rule come to be examined, it is 
apparent that a decree can be passed only after there 
has been an order that the compromise be recorded. 
This is not a mere matter of form. It has an important 
result. If the decreej.s in accordance with a recorded 
compromise then it may w’-ell be contended that the 
provisions of section 96, claiise {3) of the Code apply 
and the person feeling himself aggrieved by such a 
decree may be without the remedy of an appeal from 
that decree.. I pnt^^jt in a tentative form as whether 
it is so or not is not a matter which calls for our 
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express decision, now. But the remedy of a person 
who says that in fact there was no compromise is that 
he is able to appeal from the order directing the 
compromise to be recorded nnder Order XLIII, rale 1, 
clause (m), which permits an appeal from an order 
under rule 3 of Order XXIII, recording or refusing to 
record a compromise. In this ease there was no order 
that the compromise be recorded ; and accordingly 
there was no order from which an appeal could be 
preferred. And as there was no order, so' there could 
not be a decree under Order XXIIT, rule 3. The result 
has been that though the plaintiff maintains that he 
did not enter into this compromise he has not had the 
opportunity which the law provides of discussing this 
question not only in the Court of first instance but, if 
necessary, in the Court of Appeal. The appellant, 
therefore, appears to me to be a person xinder a distinct 
grievance and none the less because apparently the 
learned Subordinate Judge thought badly of him. 

We can only secirre to him the rights to which he 
is entitled by setting aside the decree that has been 
passed by the Munsif on the ground that tliere was no 
order that the compromise be recorded. The case 
must go back to the Court of first instance in order 
that it may then be determined according to law. 
What the course there will •be we need not now 
anticipate. It is sufficient for us to say that the 
appeal must be allowed and the decrees of the Addi- 
tional District Judge and the Subordinate Judge must 
be set aside and the case sent back to the Court of the 
Subordinate Judge of Alipore in order that he may 
deal with it according to law. Costs hitherto incurred 
will abide tl>e result. 

G. S. Appeal allowed-, case remanded. 
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Before JeMns C.J,^ and N It Chatter jea J» 

DIBENDRA NATH DAS 

V. 

BIBUDHENDRA MANSINGH.* 

Letters Patent Appeal — True result of cancelling therein of a jtidgment 
of reversal of a single Judge of the High Court— Leave to appeal to 
Privg Council-^ Letters Patent^ 1865^ els. 15^ 36^ 39 — Civil Procedure 
Code [Act V of 1908\ ss, 110^ 115 — “ Court immediately heloioJ 

In an appeal under clause 15 of the Letters Patent (or Charter) the 
cancelling of a judgment of reversal passed by a single Judge of the High 
Court results in an aSirmance of the decision of “the Court immediately 
below.” 

Such a Judge sitting alone is not a Court subordinate to the High 
Court ; and thus no decision of a single Judge can be revised under h. 116 
of the new Code. 

Application for leave to appeal to His Majesty in 
Council by Debendra Nath Das, the defendant. 

The plaintiff, Bibiidhendra Mansingh Bhrumahar 
Rai, is the proprietor of killa Doinpara in whicli 
mouza Gayalbarck is situated. On the 7th June 19 )i, 
the plaintiff’s predecessor e.vecuted a moharari lease 
in respect of 257 mans, 9 gants, and 15 biswas of land 
in the said mauza in favour of one G-okuhuianda 
Chowdhnry who, on the 17th July 1907, executed a 
deed of relinquishment in favour of Debendra Nath 
Das, the present defendant.,. Under the terms of the 
said lease (which left the lessee no option of con- 
verting it into a tenure by bringing tlie land under 
cultivation by establishing tenants on it), the lessee 

® Application for leave to appeal to His Majesty iu Council, No. 2 of 
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at his own cost made the land fit for cultivatio'x by 
cutting a canal and constructing a himd and culti- 
vated it for some years. Subsequently the land was 
cultivated by under-raiyats who were supplied with 
seed by the lessee in return for a sliare of the produce. 
A record-of-rights under Chapter X of the Bengal 
Tenancy Act ( VIII of 1885) having been ordered to be 
prepared in the permanentlj’ settled estate of kiLla 
Dompara, the defendant (lessee) was at first recorded 
as a tenure-holder ; as the area of his holding was 
more than 100 standard bighas ; but on his objecting 
the dispTite was decided in his favour by the Assistant 
Settlement Officer on 18th B’ebruary 1907, and he was 
recorded as a raiyat at a fixed rate of rent. As 
advised by the Director of Land Records whd, on 
inspection of the record, took exception to the said 
entry, the lessor’s manager on the 3rd October 1907 
institued a suit in the Court of the Settlement Officer 
at Dompara under section 106 of the Bengal Tenancy 
Act to cori'ect the said entry in the record-of-rights 
regarding the defendant lessee’s status. On the 20th 
December 1907,’ the Settlement Officer of Dompara 
decided that the delendant was a tenure-holder, and 
on the 16th August 1909 the Special Judge of Cuttack 
dismissed the defendant’s appeal. Thereuj)on he 
appealed to the Hon’ble High Court, and Mr. Justice 
Richardson, on the 16th July 1912, decreed the appeal 
in favour of the defendant (lessee). But the plaintiff 
(lessor) having preferred a further appeal to the 
High Court under clause 15 of the Letters Patent, this 
L. P. Appeal No. 61 of 1912 was decreed on the 11th 
July 1913, and the decision of the Special Judge of 
Cuttack was restored. The defendant (lessee) then ap- 
plied for leave to appeal to His Majesty in Council, as 
the market value of the property was above Es. 25,000 
and theappeal involved substantial questions of law. 
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Babu Narendra Chandra Bose, for the petitioner 
(defendunt), submitted that as the judgment of the 
High Court was one of reversal leave to appeal to the 
Privy Council ought to be granted, as the Court of 
first instance to whom that matter had been referred 
for investigation had deterrahied that the amount or 
value of the subject matter in dispute on appeal to 
His Majesty in Council exceeded Rs. 10,000, and the 
amount or value of the subject matter of the suit was 
the same. 

Babu Bam Gharan Mitter, for the plaLntifi (oppo- 
site party). There is no provision in the Civil Proce- 
dure Code for the same case being heard twice in the 
High Court. 

Section 96 of the Code implies and s. 110 has the 
words “Court immediately below,” and under s. Ill 
of the Code no appeal lies to the Privy Council, from 
the decision of Mr. Justice Richardson sitting alone. 

Further, this is a decision of the High Court 
affirming, and not reversing, the decision of the Court 
immediately below. Mr. Justice Richardson is not 
the ‘ Court immediately below,’ but it is that of tiie 
Special Judge of Cuttack who was the Court of first 
appeal. The Code of Civil Procedure contemplates 
only two appeals. Besides, the value not being less 
than Rs. 1,000, but above Rs. 10,000 as it now appears. 
Mr. Justice Richardson sitting singly had no juris- 
diction to hear this appeal. 

If tills Court had affirmed the judgment of 
Mr. Justice Richardson, then the appellant would 
have had to go to the Privy Council direct for special 
leave. Sections 109 and liO of the Code reproduce 
clause 39 of the Letters Patent. Further, no import- 
ant questions of law arise in this ease. 

Leave can be granted in this case only if an 
important question of law is involved. 
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Bahu Nare}idra Chandra Bose, tov the appellant, 
ill reply. I am prepared to argue that a substantial Debenpea 

question of law is involved in the present case. N-ithDas 

Cur. adv. vidt. Bibl-dhenpe 


Bibudhenpra 

MaXSIaVGH. 


Jenkins C. J. This is an application for a certi- 
ficate that, as regards amount or value and nature, 
the case fnlfils the requirements of section 110 of the 
Code of Civil Procedure or that it is otherwise a fit 
one for appeal to His Majesty in Council. 

To ascertain the amount or value, the matter -was 
referred to the Court of first instance (Order XLV, 
rule 5). That Court has determined the amount or 
^ value and has returned its report according to which 
5 ^ the amount or value exceeds Rs. 10,000. We see no 
reason to dissent from that determination. 

It only remains to be seen whether as regards 
^^^nature the requirements of section 110 are fulfilled. 

. The Court of first instance as well as the lower 
Appellate Court- decideil adversely to the present 
applicant. On appeal to the High Court, a single 
Judge reversed the decree of the lower Appellate 
Court. From this Judgment of a single Judge there 
was an aiipeal to the High Court under clause 15 of 
the Charter with the result that the Judgment of the 
single Judge was reversed by a Bench of two Judges. 
It will thus be seen that the first Judgment of the 
High Court reversed the decree of the Court imme- 
diately below, but that this reversal was afterwards 
, in effect cancelled with the result that the only 
effective judgment of the High Court affirmed the 
decision of the Court immediately below (section 110, 
Civil Procedure Code). 

This appears to me to be the true result of the 
Letters Patent and the Code, for the Code makes no 
provision for an appeal within the High Court, that is 

. 8 ■ 
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to say, from a single Judge of the High Court, This 
right of appeal depends on clause 15 of the Charter. 

And here I may point out that a Judge sitting 
alone is not a Court subordinate to the High Court, 
hut i)erforms a function directed to be performed by 
the High Court (clause 36, Letters Patent^. And thus 
no decision of a single Judge can be revised under 
section 115 of the Code. 

But tbougli in this view of the matter the decree 
of tlie Court immediately below has been alfirmed, it 
will be right to grant a certificate for there is a sub- 
stantial question of law involved and it makes the 
ease all the more a fit one for appeal to His Majesty in 
Council that on the question involved, a Judge, of the 
High Court took a different view from that which 
ultimately prevailed. 

The certifleate sought must therefore be granted 
that as regards amount or value and nature the case 
fulfils the requirements of section 110 of the Code. 

N. R. Ohatteejea J. concurred. 


G. S. 


Certificate granted. 
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APPELLATE CIVIL 


Before Fletcher and Teunon JJ. 


JANARDAN KISHORE LAL 


SHIB PERSHAD RAM 


Appeal — Consolidation of Appeals — Plaint^ amendment of when allowable' 

Practice. 


The Code of Civil Procedure contains no provisions for consolidating 
proceedings in India. Whether the Court has jurisdiction to consolidate 
proceedings or not, it would only do so where the consolidation is asked 
for before the trial of the suits begins or where the evidence given in the 
two cases is common in both of them. 

No amendment of plaint can be allowed whore the proposed amend- 
ment would take away from the defendants, if allowed, a right that they 
would have if the plaintiffs had proceeded against them by way of original 
suit. 


Application by Janardan Kishore Lai and another, 
the plaintiffs. 

The plaintiffs, who were minors, and whose estates 
were under the Court of Wards, sued the defendants 
on the 18th March, 1909, (suit No. 119 of 1909) tore- 
cover arrears of minimum royalty in respect of certain 
mining leases that were held by the defendants as 
transferees from the original lessee. The amounts 
sued for were a portion of the royalty payable for 1312, 
the whole of the royalty payable for 1313 and 1314, 
and the royalty np to the Pons kist of 1315 B. S. 
There was also the prayer that as tlie plaintiffs 
believed that the defendants raised coal much in 


* Application in re Appeals from Original Decrees No. 147 of 1911 and 
No. 216 of 1913. 
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(‘XCcsK of the quantity guaranteed and an the exact 
quantity I'aised thus was not yet known to the plain- 
tiffs, they might be allowed to i-eserve theii- right to 
bring a separate suit for the excess quantity on ascer- 
tainment. The Court allowed this on the day the suit 
was filed. The primary Judge (Babu Bankim Chandra 
Mitra) passed a modiflecl decree in favour of the 
plaintiffs on the 27th June, 1910. Against this decision, 
the plaintiffs filed an appeal in the High Court, the 
appeal being R. A. 147 of 1911. 

On the 14th November, 1910, the plaintiffs filed 
another suit (suit No. 595 of 1910) against the same 
defendants in respect of the aforesaid coal mines for 
recovery of minimum and excess royalty due to them, 
viz., minimum royalty from Kartik to Chaitra IBll, 
Baisakh to some portion- of the month of Pons of 1312, 
Magh to Chaitra kist of 1315, the whole of 1316 and 
for Baisakh to Aswin of 1317 and excess royalty for 
the years 1312, 1313, 1314, 1315 and 1316. In this suit 
they allowed a certain deduction from their total claim 
on account of certain specific payments that liad been 
made by the defendant towards the payment of certain 
other rents that were then in arrear-s. Tlie Sub- 
ordinate Judge (Babu Bijoy G-opal Basu) disallowed 
the claim for the period prior to Pous 1312, as iiot 
included in the previous suit and therefore barret! 
under 0. II, r. 2, Civil Procedure Code, but allowed 
the rest of the claim, both as regards minimum a nd 
excess royalty. Against this decision, both jrarties 
appealed to the High Court. The defendant’s aiipeal 
was. numbered R. A. 208 of 1913, and the plaintiffs’ 
appeal R. A. 216 of 1913., 

After filing the appeal No. 216 of 1913, the Court of 
Wards made an application that aj)peals 147 of 1911 
and 216 of 1913 be heard one after another, and the said 
application was granted on the 19th December, 1913. 
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When the appeals came on for hearing, the Court of 
Wards filed an application for consolidation of Appeals 
147 of 1911 and 216 of 1913 and further prayed therein 
that the entire claim of the two appeals be heard 
as one claim. The petitioners stated in the said 
application that in making up the claim in suit 
No. 119 of 1909, the sums paid by the defendants • 
daring the years 1313, 1314 and 1315 for the royalty 
of those years were appropriated by the petitioners 
towards the previous arrears due for 1310, 1311 and 
1312 and that they were therefore unable to sue for 
those years, but that when the Court below held the 
sums paid during the years in suit, viz., 1313 to 1315^ 
should have been appropriated for those years, thej^^ 
became entitled to ask the Court to rebut and con- 
solidate the appeals, as otlierwise the minors would 
suffer. 

Babii Bamcharan Mitra (Senior Government 
Pleader) and Bahu Srishchandra Ghaudhuri, for 
the petitioners. Section 151 of the Code of Civil 
Procedure gave the Court ample power to allow them 
to withdraw Appeal No. 147 of 1911 axid consolidate 
the suits : Kali Charan Datt v. Sarjoo Coomar Mundle 
( 1 ). 

[Dr. Divarka Nath Mitra. The trying officers 
were different in the two suits.] 

The plaint in suit No. 595 of 1910 can be easily 
amended. 

[Teunon J. In that case the limitation would run 
from the date of tlie amendment. Would that help 
the minors ?] 

As regards the right tn withdraw- suits in appeals, 
see Gregory v. Dooley Ghand Kandary Mull (2), 
Mussamut Khatoon Koonwar v. Babic Hurdoot 

(2) (1868) 14 w. It (0. J.) 17. 
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JSfarain Singh (1) and Qanga Bam v. Data Bam (2) 
See also in connection with this matter: Baniganj 
Goal AssocMion, Limited v, Judootiath Ghgse (3j. 

Dr. Dwarka Nath Mitra (with him Bghif, Mohini 
Nath Bose), for the opposite party. No consolidation 
order can be passed, as no petition was presented to the 
Court below for the same. Such an order under s. 151 
would prejudice the defendants and take away from 
them a valuable right secured to them under the 
Statute of Limitation. The case of Kali Chgran Dutt 
V. Surjoo Coomar Mundle (4) is distinguishable from 
the present one on facts. No consolidation can be made 
of two distinct proceedings in the Court below, when 
different witnesses were examined and cross-examined 
in the two cases without any suggestion of consolida- 
tion. A consolidation would not be a consolidation 
of suits but of different proceedings. There is no 
provision for consolidation at the appellate stage. It 
is true there is express provision for consolidation in 
Order XLV of the Code. But there is no provision 
anywhere else, and the implication would go against 
my learned friend. Even Order XLV would not 
authorize consolidation of distinct suits not tried as 
analogoxis in the Court of first instance. 

If the plaintiffs withdraw now, their suit would be 
barred to some extent. 

I would further resist withdrawal on the authority 
of Khay'da Co, Ltd. 'v. DargaGharan Chandra (5) and 
Mabulla Sardar v. Bani Hemangini Dehi (6). 


Fletchbb J. This application for amendment of 
the plaint is, in my opinion, too lace. No application 
was made to the Court of first instance nor has it been 


(1) (1873) 20 \V. R. 163. (4) (1912) 16 0. L. J. 591. 

(2) (1885) 1. L. B. 8 All. 82. (5) (1909) 11 C. L. J. 45. 

(3) (1892) I. L. R. 19 Gale, 489. (6) (1910) 11 C. L. J. 512. 


VOL. XLIIL] CALCUTTA BEEIIS. 


99 


Janardan 

Kibhore 

Lal 

Shib 

Pbrshat) 

lilM. 


made until after the opening of the appeals before ns. '9t5 
I think we ought not to assent to the amendment 
prayed for when the learned Senior Government 
Pleader tells us quite frankly that, if the amendment 
is now permitted it will, in fact, deprive the defendants 
of the right that the law has given them, namely, to 
state or allege that the claim is now barred by limit- J. 

ation. By the proposed amendment we would take 
away from the defendants, if we grant it, a right that 
they would have if the plaintiffs proceed against them 
by way of original suit. 

Then the other part of the application is that we 
should consolidate the two appeals. The cases were 
not consolidated in the Court of first instance. The 
evidence has been taken separately and different 
witnesses have been called and cross-examined. Tlie 
Code contains no provisions for consolidating pro- 
ceedings in India. Whether or not the Court has 
jurisdiction to consolidate the proceedings, I imagine* 
tliat it would only do so where the consolidation is 
asked for before the trial of the suits begins and 
where the evidence given in the two eases is common 
in both of them. I do not know any instance where 
the appeals have been consolidated so as to treat tlie 
evidence in one case as evidence in the other whert the 
trial proceeded separately in the Court of first instance. 

In many cases in India it hai^peus that the evidence is 
given before different Judges in the Court of first 
instance. As a matter of fact, in the present case, the 
Judge who decided the suit which forms the subject 
matter of Appeal No. 147 of 1911 is a different Judge 
from the Judge who decided the suit whicli forms the 
subject matter of Appeal No. 208 of 1913.' To consoli- 
date the two cases that have been tried by diffei'ent 
Judges in that manner is a proceeding which I have 
never heard of before. It will also be noticed in this 
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case that fclie second suit now under appeal, that is, 
the suit which forms the subject matter of a()peal 
No. 208 of 1913, was not instituted until after tlie 
former suit had been finally determined by the Court 
of first instance. If the plaintiffs intended to proceed 
by way of amendment or otherwise, they ought to 
l)ave made the application to the Court of first instance 
before the institution of the second suit. I see no 
reason which would lead us to assent to the present 
application. The application seems to me to be 
altogether a novel one. I tliink, therefore, that 
the lU’esent application should be dismissed with 
costs. 

Tbunon J. I agree. 

s. M. Application ref used. 


CIVIL RULE. 

Before 81iarfiuhlin and RkharcUon^ JJ. 

SURBNDRA NARAYAN SINGH 
v. 

LAOHMI KOER.* 

Deposit in Court Judgment -debt ) i — Transferee of the judgment-debtor — 
Bengal Tenaneg Act (VI II of 18S5\ s. 174 — Sale^ setting aside of 

An application under s. 174 o£ the Dengal Tenancy Act can be made 
by the judgment-debtor alone and by no other person. 

Han jit Kumar Ghosh y, Jogendra Nath Rag (1) referred to. 

Civil Rules Nos. 58 and 59 of 1915, against the order of Sheikh 
Rahaman, Munsif of Katihar, dated Got. 22, 1914. 

(1) (1912)16 0. L. J. 546. 
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Rule obtained by Sarendra Xarayan Singh, the 
decree-holder (petitioner). 

Shortly stated the facts are these. The petitioner 
obtained a decree for arrears of rent. In execution of 
that decree the tenant’s holding was sold and the 
petitioner i)urcbased that holding. The holding, 
according to local nsage and custom, was non-trans- 
ferable. A transferee by purchase of the part of the 
non-transferable holding deposited the decretal 
amount, and the sale was set aside. Against this order 
the petitioner moved the High Court and obtainexl 
this Rule. 

Dr. Dwarka Nath Mitra (with him Bahu Bishin- 
dra Nath Sarkar), for the petitioner, submitted that the 
sale could not be set aside. The deposit was not made 
by the judgment-debtor as contemi)lated by s. 174 of 
the Bengal Tenancy Act. 0. XXI, r. 89 of the Civil 
Procedure Code has no application whatever; Ram 
Nath Maity Badra Mahanti (1), Ranjit Kumar 
Ghosh V. Jogendra Nath Ray (2). 

Sharpuddin AND RICHARDSON JL- This Rule was 
issued on the opposite party to show cause w'hy the 
order of the Munsif, dated the 22nd October 1914, 
should not be set aside on the ground that the oppo- 
site party was not the “ judgment-debtor ” within the 
meaning of s. 174 of the Bengal Tenancy Act. 

It appears that the petitioner obtained a decree 
against an occupancy ryot for arrears of rent and in 
execution of that decree the holding was sold on the 
8th September 1914 and was purchased by the peti- 
tioner. On the 22nd October 1914, a deposit of the 
decretal amount was made by the wife of the transferee 
of the tenant in question and, on that day, in conse- 
quence of the deposit thus made, the sale ' was set 

(1) (1913)18 C. L. J. 142. (2) (1912) 16 0. L. J. 646. 
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aside by the Munsif of Katihar iu the following terras ; 
“ The judgraenc-debtor has deposited the entire decretal 
amount and compensation within time. Let .the sale 
be set aside and the case dismissed after full satis- 
faction of claim.” 

The petitioner obtained the present Rule on the 
ground that s. 174 of the Bengal Tenancy Act, 
under which the deposit in qnestion was made, refers 
only to a deposit by the jndgment-debtor himself, and 
hence the transferee of the judgment-debtor does not 
come under s. 174 of the Act. It was contended that 
tne deposit that was made by him was no deposit 
by the jadgment-debtor and that the sale therefore 
should not have been set aside. 

In Banjit Kumor Ghosh v. Jogendra Nath Bay (1), 
it was held that an application under section 174 of 
the Bengal Tenancy Act can be made by the judgment- 
debtor alone and by no other person. 

We, therefore, make the Rule absolute, set aside the 
order of the Munsif and confirm the sale. 

This order will govern the other Rule No. 59 of 
1915. 

S. K. B. Buie absolute. 

■ (1)(1912) 16 C. L. J. 546. 
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APPELLATE CIVIL. 


Before MooJcerjee and Chapman JJ. 

NACENDRA MOHAN ROY 

V. 

PYARI MOHAN SAHA.* 

Joint Estate — Private partition— Encumbrance by co-sharer — 'Holding in 
severalty— Tenancy in common— Partition by Collector^ ^ff^ct of — 
Estates Partition Acts {Beng, Act V of 1897\s, 99^ and Beng, Act 
VIII ojf 1876^ s* 128 — Practice--^ A bandonment of plamtiff's case and 
adoption by him of defendants. 

Section 99 of Beng. Act V of 1897 applies only where tlie lands are 
held jointly by the proprietors and not in severalty in pursuance of a private 
arrangement between the parties. 

Hridoy Nath v. Mohohutnessa (1), Aimanaddi Paiari v. Nabin Chmidra 
Gope (2), Syed Abdul Latif v, Ama7iaddi Paticari {fi) followed. 

Joy Sankari Gupta v, Bharat Chandra Bardhan (4) distinguished. 

Where a section of an Act (here, s. 128 of Beng. Act VIII of 1876) 
which has received a judicial construction [Hridoy Nath w MohohuUiessa 

(1)] is re-enacted in the same words, such re-enactment [here, s. 99 of 
Beng, Act V of 1897] must be treated as a legislative recognition of 
that construction. - 

Mansell Y. Regina {h), Ex parte Campbell 

When on a partition by the Collector, any land of an undivided joint 
estate, which had been encumbered by any co-sharer, is allotted to another 
co-sharer, the latter takes it free from the encumbrance so created. 

Bifjnath v. Ramoodeen (7) followed. 

Appeal from Appellate Decree, No. 3841 of 1912, against the decree 
of Tarak Chandra Das, Subordinate Judge of Dacca, dated Aug. 31, 1912, 
reversing the decree of Kader Nath Chowdhry, Munsif, Manikganj, dated 
June 9, 191 1. 

(1) (1892) L L. K. 20 Calc. 285. (4) (1899) L L. R. 26 Calc. 434. 

(2) (1909) 1 1 C. L. J. 95. (5) (1857) 8 E, & B. 54, 73. 

(3) (1909) 15 C. W. N. 426, 428. (6) (1870) L. R. 5 Ch. App, 703. 

(7)(i873)L. R.1 I. A. 106. 
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Tiie decislnii iu Sheikh Akmedoolah v. Sheikh. Ashraf Ihmein (1) 
[where the hinds were lield in severalty’] which was fidlowed in Hridoy 
Nath V. Mohohuiiiessa (2) is not, as is assumed in Joy Sankari Gupta w 
Bharat Chandra Bardhan (3), inconsistent with, and has not cnnse(|uently 
been overruled in effect by the decision of the Judicial Committee in 
Byjnath V. Ramoodeen (4) [where the lands were held in common 
tenancy], 

Bypiath V. Ra^noodeen (4)\ Venkatarama v. Esitmsa (h)^ Shaikh Nura 
V. Baihuuthanaih Roy (6), Brojo Nath Saha v. Diriesh Chandra Neogi (7)^ 
Tarlkanto w Isvmr Chandra (8), Joy Sankari Gupta v. Bharat Chandra 
Bardhan (3) distinguished as cascH where land was held iu common 
tenancy. 

A plaintiff cannot be allowed to abandon his own case, adopt that of 
the defendant and claim relief on that footing. 

Shihkristo Sircar v. Abdul Hakeem Ra7ndoyal v, Jimnienjoy (10)^ 
Bahnuhund Kesurdas v. Bhagwa?idas Kesm'das (11) followed. 

But that does not prev^ent the defendant from conteiiding that even on 
the facts found the plaintiff’s claim [here, for ejectment] cannot he 
sustained. 


Second Appeal by Nagendm Moban Roy and 
Maiio Ranjaii Roy, the i)laintitSs. 

On the 30th March 1910 the plaintiffs brought a 
suit in the Court of the Munsif at Munsliigunge for a. 
declaration of their title to land and for ejectment 
of the defendants therefrom, alleging that the lands 
in dispute were included in a revenue-paying estate 
owned by themselves and by their co-sharers, Kara 
Kumar Roy and others, predecessors of the added 
defendants Goar Chandra Goswami and others ; and 
that the iiredecessors of Pyari Mohan Saha and four 
others, the defendants Nos. 1 to 5, held them as a 
shikmi taluk under these co-sharers to whose excl n- 
sive share these lands had been assigned by a private 


(1) (1870) 13 W. B. 447. 

(2) (1 892) I. L. R. 20 Calc. 286. 

(3) (1899) 1. L. R. 26 Calc. 434.' 

(4) (1873) L. R. 1 1. A. 106. 

(5) (1909) 1. L. R. 33 Mad. 429. 


((’,) (1913) 21 0. L. J, 596. 

(7) (1910)21 C. L. J. 599. 

(8) (1912) 21 C. L.J. 603. 

(9) (1879) I. L. R. 5 Ualc. 602, 

(10) (1887) r. L R. 14 Calc. 791. 793. 


(11) (1912) 15 Bom. L. R. 209. 



VOL. XLIIL] CALCUTTA SERIES. 


partition long ago. In 1903 tliese lands were allotted 
to tlie plaintiffs on a partition of the entire estate by 
the Collector of Dacca under the Estates Partition Act ; 
but they were unable to obtain khas^ possession there- 
of as the defendants Nos. 1 to 5 (together with 
their tenants Harendra Nath Saha and Gaiendra Lai 
Saha, defendants Nos. 6 and 7) set up their right to 
hold them as their tenure. The plaintiffs’ plea was 
that the defendants’ shikmi taluk was operative, not 
upon the lands allotted to the plaintifiEs by the 
Collector, but uj)on those allotted by him to their 
grantors, i.e., the co-sharers. The defendants’ case 
was that there liad been no private partition among 
the co-sharers, and that as their shikmi taluk was 
held under all the co-sharers, the plaintiff was not 
competent to avoid it. On the 9th June 1911 the 
Court of first instance decided that the plaintiffs were 
entitled to eject the defendants from i^th of the lands 
allotted to them by the Collector (x'^th thereof having 
been derived from the grantors of the tenure) as he 
found that there had been a private partition among 
the co-sharers whereby each was in separate posses- 
sion of distinct parcels of land, and that the defend- 
ants’ tenure was not held under the entire body of 
co-sharers. On appeal, the Subordinate Judge of Dacca 
by his judgment dated 31st August 1912 affirmed these 
findings but dismissed the plaintiffs’ suit, holding that 
the partition by the Collector did not affect their 
tenure as the defendants were not and could not be 
isartles to the partition proceedings, and that the 
plaintiffs had taken the lands allotte'd to them subject 
to the defendant’s tenure. The plaintiffs thereupon 
preferred this second appeal to the Hon’ble High 
Court. 

Babii Divarka Nath Ghakravarti (with him Mr. 
S. P. Sinha and Baba Debendra Nath Bagchi), for 
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the appellants. I submit that the lands allotted to 
tlie plaintiffs at the partition by the Collector are not 
subject to the tenure set up by the defendants. I rely 
on the decision in Joy Sankari Gupta v. Bharat 
Chandra Bar'dhan (1). On such a partition the 
encumbrance is transferred to the laxids allotted to the 
encumbrancer and section 99 of the Estates Partition 
Act applies. Although the lands may have been 
divided and are held in severalty an estate must be 
deemed to be held in common tenancy so long as any 
incident thereof, e.g., the liability to pay the Govern- 
ment Revenue continues joint ; Syed Ahdul Latif v. 
Amanuddi Patwari (2). The lands fell within the 
share of the heirs of some of the grantors, whose 
interest was acquired at a Rent Sale : see section 5 of 
the Estates Partition Act. This is not a partition by 
the Collector under section s or clause (g) of section 7. 
The finding is not supported by any evidence, and is 
beyond the case made by either of the parties ; and the 
defendants should not be allowed to defeat the claim 
of the plaintiffs when their allegations have been 
found to be untrue on the facts. {Vide paragraph 4 of 
the plaint and paragraph 10 of the writteir statement.) 
Besides in section 99 of the new Act the words “ Putni 
or any other encumbrance ” appears. 

Dr. Rash BehaH Ghose (with him Bahu Bamani 
Mohan Chatterjee), for the respondents. I appear for 
the tenure-holders. This second appeal is concluded 
by the finding of the Subordinate Judge that the 
estate was not held in common tenancy. The lease 
was granted several years ago and has not been j)ro- 
duced). On the plaintiff’s own case there was a 
previous private division of the lands and therefore 
this case does not fall under section 99 of Beng. Act V 
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of 1897. The law is summed up in tlie judgment . 

in Hridoij Nath v. Mohobuhtessad) regarding section js^gendra 
7 and partition Collector after a private partition. itoy 
Section 128 of the old Act, vis., Beng. Act VIII of 1876 Pyabi 
is similar to section 99 of the present Estates Partition Moha-j 
A ct. 

[Baba Dwarkanafh GhaJcravarti. Except that 
tlie word “ encumbrifnce ” was not there.] 

Tenants, whatever their position, cannot be parties 
to a partition suit. Then how can a tenant be affected 
by anything done by his landlords among themselves 
in his absence? By no possible means can a title 
that is good orginally for a tenant be got rid of by the 
act of third parties co-sharers) or anyone else. 

The Legislature in the new Act has followed the dis- 
tinction between estates held in common tenancy and 
estates in which there has been a private division. 

The case of Syecl Abdul Latifv. Amanuddi Patwari 
(2) lays down the same proposition. Sections 7, 76, 
and 79 of the Estates Partition Act show that an 
estate held in common tenancy under section 99 with 
regard to Government has nothing to do with the case 
of an. estate where there has been no division. [See 
issue No. 6 in the Munsifs judgment.] Therefore, on 
plaintiffs’ own case, they cannot succeed in the present 
suit ; and the defendant can contend, that on the facts 
found the claim for ejectment cannot be sustained. 

[Chapman .7.] Section 63 has the words “ common 
tenancy.” The Act has been considerably mollified 
since the decision in Hridoy Nath v. Mohobutnessa (1). 

Isn’t it a ljure surplusage in section 99 ?] 

In Act V of 1897 there are special provisions provid- 
ed for the case of previous division. It may be that 
all the co-sharers joined together and did not object, 

( l) (1892) I. L. R. 20 Oalc. 285. (2) (191 1) 15 0. W. N. 426. 
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simply to defeat the rights of the temiro-holders. 
Here the lauds are held in severalty. 

[Mookbejee J. Assume that section 99 has been 
improperly applied. Can plaintiff succeed on general 
principles of equity ?] 

I submit he cannot, as it is a settled proposition 
of law that express provisions of statute cannot las 
extended to other class of cases by general principles. 
When the Legislature amended the Act VIII of 187G 
they had the decision in Hridoy Nath v. Mohobut- 
nessa(l) before them, and the fact they did not change 
tlie wording of section 99 of Act V of 1897 shows 
that section 128 of the old Act had been correctly 
construed by these decisions. It would be the very 
reverse of equity if the tenant is to be told that 
because the Collector has directed a co-sharer to take 
his lands, that the lands demised to him are gone. 

Baba Dwarkanath Chakravarti, in reply. There 
has never been any admission on my part sncii as 
would bar a partition as stated in section 7. Unless 
it can be shown that a complete previous partition 
with all the particulars stated in section 7 has been 
effected, the Collector cannot be prevented from 
proceeding under section 5; and in that case the 
partition shall be dealt with as of lands in common 
tenancy. 

[Mookbejee J. Why was issue No 6 raised as to 
a previous private partition ?] 

It was limited to the question whether any specific 
land was in the possession of one co-sharer so as to 
bind him. If that ijosition is correct, then tiic case 
of Joy Sankari Gupta v. Bharat Chandra, Bardhan 
(2) is in point. Here Sir Francis Maclean, C. .T., 
applied the general principle of equity following the 


(1) (1892) I. L. E. 20 Calc. 285. (2) (1899) I. L. E. 26 Ciac. 434. 


YOL. XLIII.] CALCUTTA SEETES. 


109 


decision of tlie JiidLcml Comraittee of tbe Privy 1915 
Council in Byjnath. v. Ramoodeen (1). Nagendsa 

[Mookbrjee J. How has an equivalent to the hov 

tenant’s land to be got elsewhere ?] Pv^’m 

In the Privy Council case Sir William Markby ^ionAN 
was carried away by one side of the case and over- 
looked the fact tliat the tenant took a risky title, his 
title being subject to the Statute of Partition. In 
all these cases the judgment does not look into the 
rights of other innocent co-slnirers. A mere building 
of dwelling houses does not take the case out of ' the 
provisions of section 7. It is nobody’s case that 
the partition by the Collector was under section 76. 

It the tenant does not get the same si^ecific plot of 
land ic is because he took the risk of not getting 
that plot of land it his lessor did not get it on 
partition. Joy Sankari Gupta v. Bharat Chandra 
Bardhani’'!) is in my favour and if Hridoy Nath. v. 
Mohobutnessa (3) is not, there is a clear conflict of 
decisions, necessitating a reference to Pull Bench. 

Cur. adv. vuU. 

Mookeejee and -Chapman JJ. This is an appeal 
by the plaintiffs in a suit for declaration of title to 
land and for ejectment of the defendants therefrom. 

The case for the plaintiffs is that the disputed lands 
were included in a reveiiue paying estate owmed by 
themselves and by their co-sharers and that the de- 
fendants held them as a tenure under the co-sharers 
to whose exclusive share tiiey had been assigned by 
ju’ivate partition. Thereafter, on a partition of the 
entire estate by the Collector under the Estates Parti- 
tion Act, these lands were allotted to the plaintiffs, but 
they were unable to obtain possession thereof, as the 
defendants set up their right to hold them as their 
(1) (1873)L. R. 1 I. A. 106. (2) (1899) I. L. R, 26 Calc. 434. 
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tenure. The plain titfs accordingly iiistitutod this suit 
to establish their title and to eject tlie defendants on 
the ground that their tenure was operative, not upon 
the laiuLs assigned to the i>laintitfs, but upon those 
assigned to their grantors. Tiie defendants denied the 
trutli of the allegation of a prior private partition 
amongst the proprietors, and asserted that as tlieir 
tenure was held under all th (5 co-sharers, the plaintiffs 
were not competent to avoid it. On these pleading.s. 
the is.sue was raised, whethei' there was a private 
settlement among the ^proprietors as regards tlie pos- 
session of the lands of the original estate as stated in 
the plaint. The trial Court found oji the evidence that 
there was a private settlement among the co-.sharers 
of the estate whereby each of them came to be in 
separate possession of distinct parcels of land. The 
Court also found that the tenure was held, not iiiidej' 
the entire body of co-sharers but under some of them 
only, and that of the share owned by the plaintiflf.s 
one-twelfth had been derived from the grantors of the 
tenure. The Court thereupon held that the iplaintiffs 
were entitled to eject the defendant.s from the remain- 
ing share of the lauds. On appeal by the defendants, 
the Subordinate Judge affirmed the findings of the first 
Court that there was a private division of the lands to 
which all the joint proprietors had agreed and uipon 
which they had all acted. In this view the Subordi- 
nate Judge held that the partition by the Collector 
had not affected the tenure, as the defendajits were 
not and could not be parties to the partition proceed- 
ings and that the plaintiffs had taken the lands 
allotted to them subject to the tenure held by the 
defendants. The plaintiff’s have appealed to this 
Court against the decree of dismissal made by the 
Subordinate Judge, and have contended that under 
section 99 of the Beng. Act Vof 1897 the lands in their 
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hands are not subject to the tenure set up by the 
defendants. In support of this view, reliance has 
been placed upon the decision in Joy Sankari Giijjta 
V. Bharat Chandra Bardltan (1). 

Section 99 of the Estates Partition Act is in these 
terms : “ if any proprietor of an estate held in common 
tenancy and brought under partition in accordance 
with this Act, has given his share or a portion tiiereof 
in patni or other tenure or on lease or has created 
any other encumbrance thereon, such tenure, lease 
or encumbrance shall hold good as regards the lands 
finally allotted to the share of such proprietor and 
only as to such lands.” It is hence essential, to 
make the section applicable, tliat the estate should 
1)6 lield in common tenancy. On behalf of the ap- 
pellants, it lias been contended tiiat an edate must 
be deemed lield in common tenancy so long as any 
incident thereof, for e.vample, the liability to pay 
Government Revenue, continues joint, although the 
lands may have been divided and are held in sever- 
alty. ThiS' contention is opposed to the decision in 
Abdul Lafif v. Aoianuddi (2); there it was held 
than the words “ estate held in common tenancy ” 
are used in contradistinction to an estate held in 
sevei'alty among the proprietors themselves by private 
arrangement, as is clear from the examination of 
sections 5, 7, 6,3, 76 and 79 of the Estates Partition 
Act. This decision is in conformity witii the earlier 
case of Hriday Nath v. MohobutnessaiSywhich inter- 
preted the corresponding section, of an eaidier statute 
(section 128 of Act VIII of 1876, B-O ). An examination 
of the decision in Hridoy Nath v. Mohobutnessa (3) 
shows again that the view there taken was in accord 
with a long line of authoiities decided under the 

(1) (1899) l. L. It 26 Culc. 434. (2) (1914) 16 C. \V. V. 426. 

(3) (1892) I. L. R. 20 Calc. 285, 
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coiTespoiuling pi’ovisions of Eegnlatioii XIX of 1814 
Ahmed oollah v. Ashraf Hossain (1), Ohhoy Chnran v. 
Hart Nath (2), Jtiggesur v. Bissessur (B). Tlie posi- 
tion, therefore, is that under the Estates Partition Act, 
1876, this Court, on an elaborate review of the previous 
state of the law, canie to the conclnsion, in Uridny 
Nath V. Alohobatnessa (4) that the principle embodied 
in section 128 was applicable only where the lands of 
the estate were not held in severalty. The legislature 
in 1897 proceeded, presumably with full knowledge 
of the judicial interpretation of section 128, to rei)ro- 
duce its provision without any variation as section 99 
of Act V of 1897. The inference seems irresistible 
that the judicial interpretation of section 128, to 
which we have referred, correctly represented the 
intention of the Legislature; for it is a well settled 
j)rinciple of construction that the Legislature is 
presumed to know, not only the general principles 
of law but the construction which the courts have 
put upon particular Statutes. In the words of Lord 
Campbell C.J. in Mansell v. Queen (5) and .Tames 
L.J. in Ex parte Campbell (6‘J, “ where a section of an 
Act, which' has received a judicial construction, is 
re-enacted in the same words, such re-enactment 
must be treated as a legislative recognition of that 
construction.” The inference is therefore perfectly 
legitimate that the Legislature has, in the new Act of 
1897, adopted the settled judicial construction which 
is thereby sanctioned and intended to be continued 
in force: Jogendra Chandra Boy v. Bhyam Das (7). 
We hold accordingly, on the authority of the decision 
in Hridoy Nath v. Mohobutnessa (4) which has been 


(n (1870) 13 W. U. 447. (4) (1892) I. h. R. 20 Gale. 286. 

' 2) (1881) 1. L. R. 8 Calc. 72. (5) (1857).8 fl. & B. 54, 73. 

(3) (1882) 12 G. L. R. 281. (3) (1870) L. B. 6 Ch. App. 703. 

(7) (1909)1. L. E; 36 Calc. 543, 546. 
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accei)te(l as good law applicable to Act V of 1897 in 
Aimanaddi v. Nabin Chandm (1} ‘dnd Abdul Latif\. 
Amanuddi (2), that section 99 applies only where 
the huids are held jointly by the proprietors and 
not in severalty in pursuance of a private arrange- 
ment between the parties. This view is not opposed 
to the decision in Joy Sankciri v. Bharat Chandra (S), 
where the lands were held, not in severalty but in 
common, tenancy. In these circumstances it was 
ruled, o,n the authority of the decision of the Judi- 
cial Committee in Byjnath v. Bamoodeen (4) that 
when on partition by the Collector, any land of an un- 
divided joint estate which had been encumbered by 
any co-sharer was allotted to any other co-sharer, the 
latter took it free from the encumbrance so created. 
But we may observe that the decision in Ahmed- 
oolah V. Ashraf Hossain (5; whicli was followed in 
Hridoy Nath v. Mohobutnessa (6), is not, as is as- 
sumed in Joy Sankari Gupta v. Bharat Chandra 
Bardh in (3j, inconsistent with and has not conse- 
quently been over-riiled in effect by the decision of 
the Judicial Committee in Byjnath v. Ramoodeen (4). 
As exijlaiued iii Hridoy Nath Mohobii-tnnossa (6) 
[wliich was not brought to the notice of the Court in 
Joy Sankari v. Bharat Chandra (3)] the lands in 
AhmedooUah v. Ashraf (5) were held in severalty, 
while the lands in Byjnath v. Hamoodeeti (4) were 
held in common tenancy. This distinction exjrlains 
the cases of Venkatarnma v. Esamsa{l), Shaikh 
Nura V. BaiJainth.a Nath Boy(S), Brojo Nath Saha v. 
Dinesh Chandra Neoyi (9;, Tarini Kanto v. Iswar 
Chandra (10) where the decision in Joy Sankari v. 

(1) (1,909) 11 0. L. J. 95. (6) (1892) I. L. K. 20 Calc. 286. 

(2) (1911) 16 C. W. N. 426, 428. (7) (1909) I. L. R. 33 Mad. 429. 

(3) (.1899) I. L. R. 26 Calc. 434. (8) (1913) 21 C. L. J. 596. 

(4) (1873) L. R. 1 I. A 106. (9) (1910) 21 G. L. J. 699. 

(5) (1870) 13 W. R. 447. (10) (1912) 21 0. L. J. 603. 
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Bharjt Chandra (1) was followed. Iii tiie case befoi-e 
us, the Coai'ts below liave coacarrently lield that the 
lands were, under private arrangement, held in sever- 
alty and not in tenancy in common; conseijiiently sec- 
tion 99, Act V of 1897, has no application. Tlio infer- 
ence follows tliat the plaintiffs have taken the disput- 
ed lands subject to the tenare of the defendant and 
are not entitled to eject them. 

It luis been finally argued that tiie defendants 
should not be allowed to defeat the claim of the 
plaintiffs when it has been found tliat their allegation 
is untrue on the facts. In our opinion there is no 
force in this contention. No doubt, as was laid down 
in the cases of Shibkristo v.- Abdool (2), Ramdoyal 
V. Jumnenjoy (8) and Bahnukund v. Bhaywandas 
(4), a plaintiff cannot be allowed to abandon his own 
Ccise, adopt that of the defendant and claim relief on 
that footing. Here, however, what has happened is 
that each party failed to realise the legal effect of the 
facts alleged by him ; the parties went to trial on the 
substantial issue in the case, namely, whether or 
not there had been a private partition of the lands 
prior to the'partition by the revenue authorities and 
whether the tenure of the defendants was created by 
• the entire body of landlords or by some alone of the 
shareholders in respect of si>ecific lands allotted to 
them. This question has been answered against the 
defendants and in favour of the plaintiffs, but that 
does not prevent the defendants from contending that 
even on the facts found the claim for ejectment cannot 
be sustained. 

The result is that the decree of the >Subordinate 
.Tiulge is aflirmed and this ai^iieal dismissed with costs. 

G. s. Appeal dismissed. 

(1) (189y) I. I.. K. 2fi Oalc. 434. tS) (1887) 1. L. R. 14 Calc. 791, 793. 

(gl ( 1879) I, L. B. 5 Calc. 602. (4) (1912) 15 Bom. L. B. 209. 
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Before Mooherjee md Richardson JJ. 

LEDU C-OACHMAB 

V. 

HIRALAL BOSE.* 

Contract — TraffieJcmg in offices — Oificial corruffiion— Contract for return 

of money paid to Nazir to secure appointment as peon — Suit to enforce 

such contract^ maintainability of — Public policy — Contract Act 'IX 

of IS 72) ss. 2S^ 6S. 

The sale of a recomroendation, nomination or influence in procuring 
a public office is illegal and void, fo-r trafficking in offices would inevitably 
tend to official corruption : and the Court will not assist a party who has 
entered into a contract tainted by moral turpitude, botli sides ])eing 
particejjs criminis^ in pari delicto. 

Tappenden v. Randall (1) followed. 

A suit to enforce a contract for the return of money paid to a Nazir 
to secure an appointment as a District Court peon for the plaintitf s son 
is not maintainable. 

Bai Vi^li V. Nayisa Nagar (2) referred to. 

PichahiUy v. Narayanappa (3), discussed and distinguished. 

Such an agreement is void ab initio^ its object being opposed to public 
policy within the meaning of section 23 of the Indian Contract Act : 
wliile section 65 thereof applies to ao agreement subsequently (i) found to 
be void, (ii) or made void by supervening circumstances. 

BaJeshi Das v. Nadu Das (4) and Gtilabchand v, Ful Bai (5) considered 
inapplicable. 

Rulb obtained by Ledn Coachman, the plaintiff. 
Small Cause Court suit for return of money paid 

** Civil fiule No. 1161 of 1914, against the decision of Nirode fianjan 
Guba, Small Cause Court Judge, Barisal, dated July 25, 1914. 

(1) (1801) 2 Bos. & P. 467 ; 

5 R. R. 662. 

(2) (1886) I.L. E. 10 Bom. 162. 


(3) (1864) 2 Mad. H, G. R. 243. 

(4) (1905) 1 C. L. J..261. 

(5) (1909) I. L. R. 33 Bom. 411. 
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to secure u public appointment disposed of by the 
Munsil of Baiisal on 25tli July 1914 by the following 
judgment : 

DdtViula lit is the Nazii’ of the District Court. Plaintiff aileg’ed tliiit 
there was a Contract ” between the parties whereby plaintiff promised to 
pay R'i. 150 to the defendant and defendant promised to give a permanent 
p.mnship to plaintiff’s son in consideration thereof and if unsuccessful to 
restore the money. Plaintiff alleged to have paid Rs. 100 to defendant and 
wanted to recover the sum in this suit because defendant failed to keep liis 
promise. The point is whether the suit is maintainable ? Plaintiff relied 
on S:‘.ctions 58 and 56 of the Contract Act and also cited SriranguGhariar v, 
Ihimamml Ai/nangar (1), Bam Chand Sen v. AudaUo Sen (2) and Jugge^ioar 
V. Panrhcoivree{'d). Sections 58 and 56 cannot posdbly apply to the facts 
of this case and tlie facts of SrirangaGliariar v Ramasami (1) are also 
quite different. Ram Chand Sen v. Aadaito Sen{2)^ Juggestiuir y, Panoheowree 
(3) are rather against plaintiffs contention. Defendant cited Amjadnesm 
Bill Y. Rahim Bales Shilcdar (4) and also Ram Fratap Rai v. Ram Plial 
Tell (5). There is hardly any room for doubt on tliis point. I find that 
the contract was void and the suit is not maintainable. 

Order — Suit dismissed with costs.” 

The plaintiff thereupon moved the High Court 
under s. 2o of the Provincial Smali Cause Courts Act, 
and obtained this rule calling upon the defendant to 
show cause why the aforesaid order should not be set 
aside. 

Miului A. K. Ftslal Hiiq, for the petitioner. 

Baba Mahendra Nath Roy, Baba Manmatha 
Nath Boy and Babu Sarssh Ghandra Bose, for the 
opposite party. 

Cur. adv. vult. 

Mookeejee AND RioaAKDSON JJ. We are invited 
in this Rale to set aside a decree of dismissal in a 
suit for recovery of money on the basis of a contract. 
The defendant is the Nazir of the Court of the District 

(1) (189r) I. L. B. 18 Mad. 189. (3) (1370) 14 \V. R. 154. 

(Si) (1884) I. L. R. 10 Oalo. 1054. (4) (1914) 18 C. W. N. cxcii. n. 

(5) (1912) 18 Ind. Gas. 9. 
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Judge of Barisal. The case for the plaintiff is that 
there was a contract between him and the defendant 
that if the latter provided his son with the post of a 
perinanent peon within two years, the plaintiff would 
give the defendant Rs. 150, and that if the defendant 
failed to seen re the appointment, he would return the 
money paid by the plaintiff. The plaintiff asserts 
that in accordance with the terms of the contract, he 
has from time to time paid the defendant several sums 
aggregating Rs. 100 and that the defendant lias failed 
to provide Ids son with the appointment, thoagh the 
two year. s have elapsed. The plaintiff consequently 
sues to recover the money. The defendant denied the 
truth of 'the allegations of the plaintiff and also 
pleaded that the suit was not maintai liable as it was 
based on an illegal and void contract. The Court 
below has not investigated the facts, but has dismissed 
the suit as not maintaiuable on the face of the alle- 
gations contained in the lolaint. The question for 
determination, is, whether the agreement was void, 
as its object was opposed to pnblic policy within the 
meaning of section 23 of the Indian Contract Act. 

It is w’ell ssttled that contracts which have, for 
their object, the influencing of appointments to 
public offices and the restricting of the discretion 
vested in public officers in the selection of persons 
to be appointed, are illegal and void. The prin- 
ciple is that an officer, who has the power of appoint- 
ment, should make the best aj)poin.tment possible, 
and it is contrary to public policy that such officer 
be deprived of this discretionary power by a con- 
tract previously made or an obligation previously 
assumed ; in other words, public policy forbids that 
a public office be made the subject, of contracts, 
for the contrary view would inevitably tend to 
official corruption. Illustrations of this doctrine will 
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be foujid ill cases of high authority [D. Blackford 
V. Preston (1), Hartwell v. Hartwell (2), Thomson 
V. Thomson (3), John Card v. William Hope (4), 
Hopkins v. Prescott (5), The Queen v, Charretie (b). 
Parson v. Thompson (7), Ttichardson v. Mellish (8), 
Gardner v. Grant (9)] which all affirm, the rule that the 
sale of a recommeudatiou, iiomiiiation or influence in 
procuring a iiublic office is illegal and void. The 
question has frequently come up for judicial consi- 
deration in the Courts of the United States, which 
have emphatically condemned contracts of this nature. 
Mr. Justice Field, in delivering the unanimous opinion 
of the Supreme Court of the United States in Provi- 
dence Town Co. V. Norris (10), observed as follows : 
“ These offices are trusts, held solely for the public 
good and should be conferred from considerations 
of the ability, integrity, fidelity and fitness for the 
position of the appointee. No other considerations 
can properly be regarded by the appointing power. 
Whatever introduces other elements to control this 
power, must necessarily lower the character of the 
appointments, to the great detriment of the public. 
Agreements for compensation for procuring these 
appointments tend directly and necessarily to intro- 
duce such elements. The law, therefore, from this 
tendency alone adjudges these agreements inconsis- 
tent with sound morals and public policy: Gray 
V. Hooke (ID. Other agreements of an analogous 
character might be mentioned, which the Courts, for 


(!) (1799) 8 T. 11. 69 ; 4 U. U. 598. 
(2 ) (1799) 4 Ves. 810. 

(3) (1802) 7 Ve.s. 470 ; 6 R. R. 151. 

(4) (1824)2 B.& 0.661. 

(.5) (1847) 4 0. B. 578 ; 

72 R. R. 647. 

(6) (1849) 13 Q. B. 447. 


(7) (1790) 1 H. BI. 322 ; 

2 R. K. 77,3. 

(8) (1824) 2 Bing. 229 ; 

27 R. R. 603. 

(9) (188.5) 13 S. & 1). 662, 

(10) (1865) 2 Wallace 45. 

(11) (1851) 4 N. Y. 449. 
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the same or similar reasons, ijefuse to uphold. It is 
unnecessary to state them particiiiarly ; it is sufficient 
to observe generally, that all agreements for pecuniary 
considerations to control the business operations of 
the Government, or the regular administration of 
justice, or the appointments to public offices, or the 
ordinary course^ of legislation, are void as against 
public policy, without refei’euce to the question 
whether improper means are contemplated or used 
in their execution. The law looks to the general ten- 
dency of such agreements ; and it closes the door to 
temptation, by refusing them recognition in any 
of the Courts of the country.” Equally explicit is 
the condemnation of such contracts by Mr. Justice 
Swayile in Mcguire v. Corwine (1) : “ frauds of tlie 
class to which the one here disclosed belongs are aii 
unmixed evil. Whether forbidden by a statute or con- 
demned by public policy, the result is the same. No 
legal right can spring from such a source. They are 
the sappers and miners of the public welfare and of 
free government as well. The latter depends for its 
vitality upon the virtue and good faith of those for 
whom it exists and of those bj^ whom it is admijiister- 
ed; corruption is always the forerunner of despotism.” 
To the same effect are the decisions in Marshall v- 
B. 8f 0. R. R. Company (2), Coppell v. Hall (3) and 
Trist V. Child (4). But it is needless to multiply 
authorities .on the subject of trafficking in offices, 
which will be found collected in Greenhood on Public 
Policy, pp. 338-349, Our attention, liowever, has been 
drawn! to the decision in Pichakalty v. Narayanappa 
(5). There the defendant had agreed, in consideration 
of a sum of money received by him, to obtain a more 

(1) (lfc79) 101 U. S. 108. (3) (1808) 7 Wallace 442. 

(2) (1853) 16 Howard 314. (4) (1874) 21 Wallace 441. 

(5) (1384) 2 Mad. H. O. R. 243. 
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favourable assessment upon certain villages in respect 
of waste and cultivable lauds, and iu case of failure 
to repay the amount received. In a suit to recover 
the amount paid to the defendant, Scotland, O.J. 
and Frere, J., held tliat the contract was not vitiated 
by illegality. The reason assigned in support of this 
view was that there was nothing to ^show an under- 
standing between the parties that the defendant was 
to have recourse to corrupt or illegal means of any 
kind or tliat he would use personal influence which 
he professed to possess with any public servant. 
The case was thus treated as one where the defen- 
dant undertook the task of preparing and presejit- 
ing before the Revenue authorities the case of the 
tenants and made his claim to remuneration contin- 
gent upon his success. The case is consequently dis- 
tinguishable, though we are by no means convinced 
tliat tlie decision is based on sound principles. We 
affirm without hesitation the rule that any contract to 
appoint one to a public office or involving the sale 
of a public office or securing an office for the promisor 
or recommending him for such office is opposed to 
public policy and is cousequently void. It is plain, 
therefore, that the contract,, which is the foundation 
of this suit, is based on an unlawful consideration, is 
opposed to public policy and is void. It follows that, 
under such circumstances, when the illegality of the 
contract has been made to appear, the law will not 
extend its aid to either of the parties who will be 
left to abide the consequences of their own act. We 
are not unmindful that there are exceptions to the 
general rule that money paid or personal property 
transferred in accordance with the terms of an illegal 
contract cannot be recovered, notwithstanding the 
other party refuses to perform his part of the agree- 
ment. It is plain that although where money has 
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been paid under an unlawful agreement, but. notbing 
else done in i^erforinance of it, the money may be 
recovered back, jmt this exception will not be allowed 
if the agreement is actually criminal or immoral ; 
where the contract is illegal because contrary to 
positive hiw or against public policy, an action 
cannot be maintained to enforce it directly or to 
recover the value of services rendered under it or 
money paid on it. Lord Alvanley, C.J., observed in 
Tappenden v. BandalKl) that where there is moral 
turpitude in the contract, the Court will not allow 
the party, who has advanced money on such a con- 
tract, to recover it back. In the case before us, 
the substance of the matter is that the plaintiff, if 
his allegation is true, offered a bribe to the defen- 
dant to secure an apimintment for his son, and made 
jiart paymejits which were accepted by the latter. 
The parties are clearly in pari delicto and the Court 
will not assist either of them. In Coliins v. Blantern 
(2) w'heie money had been paid for the purpose 
of stifling a prosecution for perjury, Wilniot, C.J. 
said: “Whoever is a party to an unlawful contract, 
if he hath once paid the money stijiulated to be paid 
in pursuance thereof, he shall not have the help 
of the Court to fetch it back again. ” To the same 
effect is the observation of Kenyon, C. .1. in Hoivson v. 
Hancock (3) where money deposited upon an illegal 
wmgerhad. been paid over to the winner by the consent 
of the loser : “ there is no case to be found where, wdren 

money has been actually paid by one of two parties 
to the other upon an illegal contract, both being 
participes criminis, an action has been maintained 
to recover it back again.”. The same principle is 
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UliLstrated in Taylor v. Chester (1) where the consi- 
deration was immoral and, in Kearley v. Thomson 
(2) where tiie defendants were in substance bribed 
not to appear at the public examination of a bank- 
rupt [see also Harse v. Pearl L. A. Co., (,3)]. The 
principle has been applied in this country in a case 
where the money had been paid to a married woman 
to enable her to obtain a divorce and marry the 
]daiutiffi : Bai Vijli v. Nansa Nagar (4). The cases 
mentioned at the Bar related to marriage brokage 
contracts, which, as is clear from the decision in 
Bakshi Das v. Nadu Das (5) and Grulab Chand v. 
Fill Bai (6), stand on a special footing of their own 
and have no analogy to tlie case befoi’e ns. The 
principle that the Court will not assist a party who 
has entered into a contract tainted by moral turpitude, 
should be strictly applied in the circumstances of the 
case now before the Court. If the Court were to assist 
the plaintiff to recover his money, bribery and corrui)- 
tion would be encouraged ; every person in the posi- 
tion of the plaintiff will be tempted to say, let me 
offer a bribe to get an api)ointment for my son, for I 
can do so with impunity and without risk or loss ; if 
he secures the appointment, the end is achieved, if 
he does not, I can sue to recover back my money. 
No Court of Justice will tolerate such a position. 

We may add that, in the course of argument, 
reliance was to some extent placed on section 65 of 
the Indian Contract Act, but that section is of no 
real assistance to the plaintiff, as it relates to tlie 
obligation of a person- who has received an advantage 
under an agreement which is discovered to be void 
or under a contract which becomes void. The case 

0 ) (1S69) L. R. 4 Q B. 309. (4) (1885) I. L. B. ‘0 Bom. 162. 

(2) (1890) -24 Q. B. D. 742; / (5) (1905) 1 0. L. J. 261. 

(3) [1901] IK. B. 558., (6) (1909) I. L. R 33 Bom. 411. 


VOL. XLIIl.] CALCUTTA SEEIES. 


123 


before n..s is, however, not that of an agreement 
“discovered” to be or “ becoming” void. The agree- 
ment is void on the face of it, and it was void«& initio, 
while the words of the section can only be aptly applied 
in such cases as that of an agreement which is subse- 
quently found to be void on account of some latent 
defect or of circumstances unknown at the date of tlie 
agreement or of an agreement which is afterwards 
made void by circumstances which supervene. 

The result is that the decree of the Small Cause 
Court Judge is affirmed and this rule discharged with 
costs. We assess the hearing fee at one gold niohur. 

We direct that a copy of our judgment be forwarded 
to the District Judge with instruction to make a 
thorough inquiry into the allegations made by the 
plaintiff against the defendant who is the Nazir, of 
the District Court. The District Judge will report to 
this Court, as early as practicable, the result of his 
investigation . 
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ORIGINAL CIVIL. 

Before Chaudhiiri J. 

BASIR ALI 

V. 

HAFIZ NAZIR ALI.* 

Receiver — Sale hy Receivei — Civil Procedure Code V of 1908) 0, XL^ 

r, 1 — Receiver, authority of, to aell property and €’,r€cute the conveyance 
mcludmy share of infant defendant — Practice — Trustees Act {XV of 
1866) ss. 8, 20 andS2: . ■ 

In a partition suit in which a Receiver is authorized to sell properties, 
tliero can ]>e no difficulty in directing- him to convey the properties. Under 
0. XU r. 1 cl (d) of the Code the Court may confer on a Receiver all such 
powers for the realisation of properties and the execution of documents as 
the owner has, T!ie. Receiver may be, therefore;- directed to execute a 
conveyance including the share of an infant defendant. 

In all sales whether hy the Court or under the Court cr by direction 
of the Court out of Court, tlie purchaser is bound to satisfy liiinself of the 
value, quantity, and title of tlie thing sold, just as much as if he wore 
purchasing the same under a private contract. The .sale certilicate does 
not transfer the title ; it is evidence of the transfer. 

Minatoonnessa Bibee v. Khatoonnessa Blbee (1), Golam Hossein Cassirn 
Ariffv. Fatima Bcjum (2) and Davis v. Ingram (3) referred to. 

This was a suit for parti tion ia wliicli some of the 
parties were minors. By the decree iu appeal dated 
the 11th May 1911, it was ordered, inter alia, that a 
Receiver should be appointed of certain properties, 
and the Receiver was directed to sell one of the 
properties by private treaty or public auction, while 
liberty was given to the parties with one exception to 

Original Civil Suit No. 288 of 1908. 

(1) (1894) T. L, E. 21 Calc. 479. (2) (l9l0) 16 C. W. N. 394. 
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bid at tlie auction. The Receiver had the i>roperty 
valued as directed, and on the 2nd May 1913 accepted 
the offer of the plaintiff. Subsequently an agreement 
for sale was executed and a draft conveyance was 
prepared, but as some of the parties to the suit were 
infants, the question arose as to who should approve 
and execute the conveyance on their behalf. 

On the application of the plaintiff, an order was 
made by Chaudhuri J. that the Registrar of the Court 
should approve and execute the conveyance on behalf 
of the infant defendant. But when the order came 
before the Registrar for settlement, the question was 
raised whether a conveyance executed by him on 
behalf of the infant defendant would give a good title 
to the purchaser. In these circumstances, a note was 
prepared by the Registrar and submitted to Chaudhuri 
J. who passed the following order. 

Chaudhuri J. Formerly it was the practice of 
this Court to grant sale certificates iu respect of 
sales by Receivers under orders of the Court. In 
the case of Minatoonnessa Bibee v. Khatooyinessa 
Bibee (1), Sale J. held, after a careful consideration 
of the earlier cases, that a sale by the Receiver was 
a sale by the Court. In Golam Hossein Cassim Ariff 
V. Fatima Begum (2), Fletcher J. disallowed an 
application for confirmation of such a sale and for 
sale certificate, drawing a distinction between “ sales 
by. the Court” and “ sales under the Court.” Owing 
to this decision great difficulties have arisen and 
sales effected by Receivers, or Commissioners of 
Partition under orders of the Court have, in many 
instances, not yet been completed. The difficulty 
has been in purchasers obtaining proper conveyances. 
In this particular case by the decree in Appeal No. 56 

■ , (1) (1894) L- L. E. 2l Calc. 479', (2) (I9l0) 16 0. W, N. .694. 
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of 1910, dated 11th May 1911, it was amongst other 
things ordered that one Sheikh Mahboob Ali should 
be aitpointed Receiver of certain properties which 
included the premises No. 2, Royd Street, and he was 
directed as such Receiver to sell the said premises 
by private treaty, or public auction, at a price not 
less than the valuation which was directed to be 
made by a well-known firm of Engineers in Calcutta. 
Liberty was given to the parties to the suit other 
than Hafiz Nazir Ali to buy the said property. The 
Receiver had the property valued as directed and, 
oil the 2nd May 1913 at a meeting of the parties, 
accepted the offer of the petitioner, who is the 
plaintiff in this case, to purchase the premises for 
Hs. 95,000. An agreement for sale was executed and 
a draft conveyance was pirepared. Some of the parties 
to the suit being infants, a question arose as to 
who was to approve the draft conveyance on their 
behalf and execute the conveyance. An application 
was made to me on the 8th January last, praying 
for an order that the Registrar of this Court do 
settle the draft conveyance and execute same on 
behalf of the infant defendants. Following what I 
thought , was the established practice of this Court, 
I made the order. This was a partition action. An 
enquiry as to the parties interested was unnecessary 
in view of the fact that the order for sale was made 
in their presence and there was no contest as to the 
share of the infant, in respect of which thfere was a 
decree passed. The only question was who was to 
execute the conveyance on behalf of the infant. 
When the order came before the Registrar for .settle- 
ment, a question was raised about the effect of a con- 
veyance. if executed by him on behalf of the infant, as 
to whether it would pass-a good title to the purchaser. 
The Registrar thereupon submitted a note to me. The 
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following passage occurs in Trevelyan’s book on '^'5 
Minority, 3rcl Edition p. 294 “ wlien a sale is ordered 
by the Court, the Court may itself execute or may 
dii’ect one of its officers to execute a transfer in the nazib au. 
name of the minor.” The authority for this is given ^ 

, . ^ O CllAUDUl'BI 

as sections 261-262 of the Civil Procedure Code, 1882, j. 

(0. XXI, r. 34 of the present Code). The Registrar 
correctly points out that that rule refers to a judg- 
ment-debtor who has been ordered to execute a docu- 
ment, but has refused or neglected to do so. It was 
held by Kennedy J., that the corresponding section 
(section 202) of the Code of 1859 did not apply to 
minors, and our present rule 28 Chap. 17, does not 
appear to be applicable. The Registrar also correctly 
points out that there is difficulty in applying the pro- 
visions of Chap. 28 r. 51, of our new Rules. They 
refer to sales by the Registrar and not to sales by 
Receivers. In England when a sale is ordered in a 
partition action for the purpose of effecting the sale, 
infants who are interested, are declared trustees of 
their shares, for the purchaser, within the meaning of 
the Trustees Act, 1893, and persons are appointed by 
the Court to convey their shares to the purchaser [see 
Haisbury’s Laws of England Vol. 17, p. 82, and Davis 
V. Ingram (1)] where the next friend of the infant was 
appointed to convey. Under the Indian Trustees Act, 
by virtue of section 8, the High Court may make a 
vesting order having the effect of a conveyance with 
regard to property held by a minor trustee or mort- 
gagee, and sections 20 and 32 may be used in the same 
way as similar sections in the English Act. The 
Indian Act, however, is only applicable to cases 
governed by the English Law. There may be certainly 
cases as between Hindus or Mahommedahs where the 


(1) .[18971 l .Ch. 477V 
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provisions of the Indian Act may not be held inappli- 
cable,. bat a geae-ral order following tlie English 
practice in the case of Hindus and Mahominedans 
may lead to complica.tions. Having regard to the 
decision of Mr. Justice Fletcher and a break in the 
practice in consequence, I have carefully considered 
the matter. I have also had the advantage of discus- 
sing the question with the learned Chief Justice with 
the assistance of the Registrar’s note. I think that in 
a partition action in which a Receiver is authorised to 
sell properties, there can be no difflculty in directing 
him to convey the properties. Under 0. XL, r. 1 
cl. (d) of the Code, the Court may confer on a Receiver 
ail such powers for the realisation of propeiities and 
the execution of documents as the owner has. 

Ill England a ^le under an order of Court in- 
cludes a sale “with the approbation of the Judge’’ 
where it proceeds throughout under the (iireptions 
of the Court, and also a sale out of Court ” in which 
case 0. XLI, r. 1, el. (a) applies. Careful provision 
has been made in the English Judicature Act, and in 
the Orders and r-ules thereunder relating to sales, 
conveyances and sale certificates, bat our Code is 
silent except as to execution and mortgage sales. 
In the High Court, mortgage sales are held by the 
Registrar, and sale, certificates are granted. I have 
compared the form of such certificate with that which 
was-jftsed in respect of sales by Receivers under orders 
of Court. It is practically the same form. I do not 
see why a certificate reciting the order of the Court 
authorising the Receiver to sell and stating that the 
sale has been effected thereunder and also reciting that 
the sale has subsequently, been confirmed by the Court 
when so confirmed, cannot be granted when the pur- 
chaser applies for it and is content to take it as 
evidence of his title v^itbout asking for a conveyance. 
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It saves considei'able costs and trouble, and I feel dis- 
posed to encourage granting such certificates. One of 
the grounds for refusal in Golam H&ssein Gassim 
Ariff’s Case (1) was, that in sales “under the Court’’ 
the Court does not make any title to the purchaser. 
But a sale certificate ruerely records an already 
accomplished fact, and states what has been sold. In 
execution sales there is no warranty by the Court 
that the title is good. The quantity and nature of the 
right and interest existing in the debtor at the time 
of attachment and advertisement of sale, alone pass 
by the sale. In mortgage suits, the right, title and 
interest both of the mortgagor and the mortgagee 
pass. In all sales whether by the Court or under the 
Court or by direction of the Court out of Court, the 
purchaser is bound to satisfy himself of the value, 
quantity and title of the thing sold, just as much as 
if he were purchasing the same’ under private contract. 
I do not see what the difference is. The sale certi- 
ficate does not transfer the title. It is evidence of the 
transfer. But since the question is of some consider- 
able importance, it is desirable to adopt a course 
which seems to me to be sanctioned by statute, and 
not merely to follow a practiee in which there has 
been a break, as above stated, however recent. In 
this case I authorise the Receiver and direct him to 
execute the conveyance. I think that if this course 
is followed, the difficulty which 1 have mentioned 
will be avoided. Oases may arise where it may be 
considered expedient to follow the English' proce- 
dure and apply the Indian Trustees Act -where it 
may not be inapplicable, but it is unnecessary to 
deal with that question on this application. I have 
referred to it as the point has been raised in the 
Registrar’s note. Sales by Commissioners of Partition 
0) (191O)16C. W. N. 394. 
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are eventually confirmed by the Court when the final 
decree is made and formal conveyances may not be 
at all necessary. To get a guardian of an infa,iit’s 
property first appointed, authorising him to sell, in 
order to effectuate a sale in a partition action, is a 
dilatory and exjiensive procedure and should in my 
opinion be discouraged unless imperatively necessary. 

W.M.C. ; ' 

Attorne}^ for the plaintiff: M, M. Chatterjee. 


APPELLATE CIVIL. 

Before Fletcher and Richardson JJ. 

CHAIRMAN, HOWRAH MUNICIPALITY 

. 

haeidas datta.^ 

M unlcipaliUj — Roads tvhich vest in the Miiniclpaliii/ — Public^ lohen they have 
a right to go over private loatlmay — Difference between roads vested in 
the Municipality and others as regards Municipality s rights — Be7igal 
Municipal Ad {Beng, III of 1884)^ ss. 30, 31. 

Under s. 30 of the Bengal Municipal Act as arnonded by recent legis- 
lation, private pathways do not vest In the Municipality. 

Chairman of the Howrah Municipality v. Khetra Krishna MUter( ) 
followed. 

Kamud Bandhti Das Gupta Ki.<hori Lai Goswami 2), and Kamal 
Kamini Dehi v. Chairman^ Howrah Mmiicipalitii (A) dissented from. 

® Appeal from Appellate Decree, No. 2699 of 1913, against the decree 
of B. C. Mitra, District Judge of Hughly, dated May 1.0, 1913, modifying 
the decree of Baroda Kinkar Mukerjee, Munsif of Howrah, dated March 
29, 1912. 

(1) (1906) I. L. n. 33 Calc. 1290, (2) (1911) S. A. Nos. 488 and 838 
1^04. of 1909 (unrep.). 

(3) (1909) S. A/ No'. 2134 of r907 (unrep.). 
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The Miuiicipality may, however, have control over such a pathway, if 
the public have a right to go over it, as provided for in section 31 of the 
Bengal Municipal Act. 

The difference between roads vested in the Municipality and other roads 
is that in the former case the Municipality is responsible for lighting, 
watering, sewering and clearing the roads, and in the other case, the 
Municipality has onty the power of control to prevent Ihe road from 
becoming a nuisance, or the rights of the public from being interfered with. 

Second appeal by the defeudant, tiie Chairman of 
the Mutiiciiial Commissioners of Howrah. 

The plaintiffs, who are respondents in the High 
Court, brought this action against the Chairman of 
the Howrah Municipality on the allegation that the 
pathway described in a schedule of the plaint was a 
private and not a public pathway and for a perpetual 
injuuctiou restraining the defendant from interfering 
with its exclusive user by the plaintiffs. There was 
previously a criminal case instituted by the i)laintiffs 
against one of the officers of the defendant corporation 
for removing the fencing and pillars of the plaintiffs, 
but it was dismissed; and it was alleged that the 
municipality had been trying to make the disputed 
pathway a public pathway by causing reports to be 
submitted by their owu agents as regards its width 
and by naming the pathway in the papers and maps 
existing in their records. The defendant pleaded, 
inter alia, that the dispirted pathway wns not a private 
pathway hut was a road within the definition of 
“ road ” as used in the Bengal Municipal Act and was 
vested in the Municipality, that in the alternative 
it was a road under the control of the Municipality, 
- and that the plaintiffs had no right to interfere with 
the statutory control of the Municipality. 

The Mnnsif decreed the injunction prayed for, 
holding it to be a private pathway. The defendant 
appealed. The District Judge modified the findings 
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of the Court of first instaace. He upheld the find- 
ing as regards the plaintiff’s title and held that 
though the pathway was a “road” over which the 
public might have a right of way, it did not neces- 
sarily vest in the Municipality as contemplated by 
section 30 of the Bengal Municipal Act. He thonght 
it was not necessary lor him to decide whether the 
Municipality had control over the pathway under 
section 31 of the Act. The injunction given by tne 
lower Court was withdrawn. 

The Chairman of the Howrah Municipality, there- 
upon, preferred this appeal to the High Court. 

Babu Mahendranaih. Boy (with him Bahu Man- 
mathanath Roy), for the appellant. All roads over 
which the public have a right of way are vested in 
the Municipality: see Bengal Municipal Act, ss. 6 {13} 
and 30. The words “and all” after the word “.soil,” 
in section 30, separate the term “roads” from the 
parenthesis “ not being private property ” as noted in 
Collier’s Bengal Municipal Manual, 6th Edition (1905) 
at p. 31. This is what was held by this Court in two 
unreported judgments in the cases of Kumud Bandhu 
Das Otipta v. Rishori Lai Goswaini (1) and Kamal 
Kammi Debt v. Chairman, Howrah Municipality (2). 

[Elbtcheb, J. But see Chairman of the Howrah 
Municipality v. Khetra Krishna Mitter {%').) 

That was an o/wiler. The present question did not 
arise in tliat ease. Moreover, a road over which the 
public have a right of way is public and not private 
property “road”. At any rate, the road is under 
the control of the Municipality. The question which 
was raised before the Court of Appeal below has not 
been properly considered, and it was wrong for that 

(1)(1911) S. A. Nos. 483 and 838 (2) (1909) S. A. No. 2134 of 1907 
pf 1909 (unrep.). (unrep.). 

(3) (1906) I. L. E. 33 Calc. 1290. 
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Court to say that it was imnraterial whether the lais 
public or any section of the public had right of way 

over it. Howeah 

Municipal- 

[Fletcher J. The declaration by the Court of ity 
A ppeal below ought to have been made subject to the habLas 
rights of the public and the Municipality under the Hatta. 
Act.] 

Baba Pravash Chandra Mitra (with him Babu 
Sushilmadhab Mallilt), for the respondents. Certain 
sections of the Bengal Municipal Act no doubt give 
control, but the word “control” which was the basis 
of the argument in the Court of Appeal below was used 
with reference to section 31 of the Act. 

[Fletcher J. No. Section 31 refers to the taking 
over and repair of roads. It is necessary to ascertain 
the position of the Municipality in respect of the 
road.] 

Fletcher J. This is an appeal from a decision of 
the learned District Judge of Hooghly, dated the. 10th 
May, 1913, modifying the decision of the Munsif, third 
Court, at Howrah, The plaintiffs brought their suit 
against the defendant, the Chairman of the Municipal 
Commissioners of Howrah, for a declaration that a 
certain pathway was a private pathway and that the 
defendant Municipality had no right or control of any 
kind over the said pathway and further for an injunc- 
tion restraining the defendant Municipality from 
interfering in any way with the control of the said 
pathway. The case obviously raised two questions. 

First of all, whether the pathway vested in the Muni- 
cipality and, secondly, if it was not so vested, whether 
the Municipality had any right of control over it. 

Those two defences were distinctly raised in the 
written statement filed by the defendant Municipality. 

The case went for trial before the learned Munsif and 
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the Muiisif found that the pathway was, what he 
called, a private pathway. 'Fhe case then, went on 
appeal to the learned District Judge The learned 
District Judge first of all found that the pathway was 
not vested in the Municipality. He raised for his own 
decision — and quite rightly — the question also as to 
whether the pathway wuis under the control of the 
Municipality as provided for by the Act. But the 
learned Judge refrained from deciding that question. 
The first question is “ Is this j)athway vested in the 
Municipality under section 30 of the Bengal Municipal 
Act?” That depends upon the construction of the 
section. The section lias been amended by recent 
legislation and it is argued that, by reason of that 
amendment the statute operates to vest all roads 
whether private or not within the limits of the Muni- 
ci];)ality. That view is supported by two unreported 
decisions, both by a single Judge, of this Court. On 
the other hand, in a considered judgment of Mr. Jus- 
tice Mookerjee in the case of the Chairman of the 
Howrah MimicipaUty v. Khetra Krishna Mitter (1), 
the learned Judge has put what to my mind is the 
only possible construction of section 30. I agree with 
the learned Judge in the view he has expressed there 
as to the meaning of the section. Any other view, 
I think, is altogether outside the range of argument, 
I have no doubt that the conclusions arrived at by the 
learned Judge of the Court below on the facts found 
by him that the pathway does not vest in the Munici- 
pality, is right. 

Then comes the other question. The learned Judge 
has not found whether the public have or have not a 
right to go over the pathway in question. If the 
public have a right to go over the private pathway, 
then the Municipality, under certain later sections of 
(1) (1906) I. L R. 33 Calc. laSOr 1304. 
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tlie Act, have been given the power of control, the 
difference being that, in the case of roads vested in the 
Mnuicipality, they are the body responsible for light- 
ing, watering, sewering and clearing the I’oads and, in 
the other case, where the road is not so vested in the 
Municipality, they have only the j)ower of control to 
prevent the road from becoming a nnisance or the 
rights of the public from being interfered with. The 
learned Judge has failed to consider that case alto- 
gether, and he has made a declaration that this is a 
private pathway. It is quite clear that it is essential 
for the proper disposal of the case that the learned 
Judge should find whether this is a road within the 
meaning of section 6, clause (IS) of the Act, that is, a 
road over which the public have a right to go. If 
they have, then the Alunicipality have a right of 
control as conferred by the later sections of the Act 
and any declaration or injunction that shoald be 
awarded against the Municipality in that view would 
be subject, of course, to the right of control conferred 
on the Municipality by the later sections of the Act. 
The learned Judge in this case has also refrained from 
granting an injunction. We have not had the cross- 
appeal opened before us. It may or may not be a 
proper case in which an injunction should be granted, 
or it may be that a declaration will satisfy all the 
reqirirements of the present case. But however that 
may be, the second part of the case which is an essen- 
tial portion of it, namely, as to whether this is a 
private road not vested in the Municipality but over 
which the public have a right to go, and, therefore, 
the Municipality have a right of control under the 
later sections of the Act, has not been considered or 
decided by the learned Judge of the lower Appellate 
Court. The present case must, therefore, go back to 
the lower Appellate Court to have the appeal re-heard 
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by the learned District Judge. Costs will abide the 
result of the rehearing before the learned Judge of tire 
lower Appellate Court. 

RIOHA.RDSON J. I agree. 

S, M. Casfi remanded. 


APPELLATE CIVIL. 


Before Holmttood and IVaimsley JJ. 

OANESH NARAiN SAHI DEO 

V. 

PROTAP. UDAI NATH SAHI DEO.* 

Jiirisdietion — Chota Nagpur Tenancy Act (Beng, VI of 1908) ss. 87^258 

264 — Revenue OMcer — Judicial Commksioner — Governments power to 

appoint the officer to hear appeals* 

Section 87 of the Chota Nagpur Tenancy Act provides for a suit before 
a Revenue Officer aud for an appeal in the prescribed manner to the 
prescribed officer from decisions passed under sub-section {/) that is a 
decision on any other matter not referred to in clauses (a) to (c). The rules 
made by the Groveniment provide that suits under section 87 of the Act 
shall be tried in all respects as suits between the parties. 

Section 264 (viii) of the Act gives the Government power to prescribe 
the officer to hear appeals, and the Judicial Commissioner is the prescribed 
officer under the rules. The provisions for appeal appear to have been 
overlooked in section 258 and it must, therefore, ‘ be understood that the 
special Appellate Court in Revenue Cases, in deciding a dispute under this 
Act. performs the functions of a Revenue Officer. 

Appeal by Tekait Ganesh Narain Sahi Deo, the 
plaintiff. 

** Appeal from Original Decree, No. 27 of 1914, against the decree of 
Sasi Bhusan Sen, Subordinate Judge of Eanchi, dated Dec. 1, 191.S, with 
■Rule No. 109 of 1916. 
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The suit out of wliich this appeal arose wa.s a suit 
for declaratory decree. 

Plaintiff No. 1 is the father of plaintifE No. 2. 

Pargana Baway, in the district of Ranchi, forms 
part of the zemindary of the defendant, the Maharaja 
of Chota Nagpur, and is a tenure of the plaintiff No. 1, 
called “Raja” by courtesy. His estate goes by the name 
of Barway Raj. In the last settlement proceedings, 
the Barway Raj was at first recorded as a heritable 
tenure of plaintiff No. 1, held ur.der the defendant. 
Dissatisfied with the finding of the Settlement Officer, 
the defendant brought a suit under section 87 of the 
Chota Nagpur Tenancy Act for correction of the entry 
made by the Revenue Officer to the effect that the 
tenure was not a heritable one, but that at best it was 
merely a life-tenure of the plaintiff No. 1. The suit 
was dismissed by the first Court but was decreed on 
appeal by the Judicial Commissioner of Chota Nagpur 
as “the prescribed officer” under clause (2) of the 
above section. The matter was then brought up to 
this Court with the result that the second appeal was 
dismissed, and the High Court held that the Judicial 
Commissioner had full jurisdiction to decide that the 
plaintiff was merely a life tenant. 

The plaintiffs have, therefore, brought this suit for 
a declaration that plaintiff No. 1 is not a life tenant 
of the Barway Raj and that plaintiff No. 2 is entitled 
to succeed to it. 

Before the learned Subordinate Judge one of the 
contentions of the defendant was that the suit could 
not lie as it was barred rrnder section 258 of the Chota 
Nagpur Tenancy Act or under section 11 of the Civil 
Procedure Code. The Subordinate Judge, agreeing 
with the defendant, did not think it necessary to 
decide the other issues and dismi.ssed the suit* Hence 
this appeal. 
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Dr. Divarka Nath Mitra (with him Bahit Bipin 
Chimcler Mallik), for thg' appellant, contended that 
the Revenue OflBLcer was only competent to decide 
certain cases specially mentioned in the Chota Nagpur 
Tenancy Act. The question is whether a suit to re- 
cover or to get confirmation of possession of property 
valued at Rs. 52,000 could l>e tried by the Revenue 
Court and whether having regard to the immense 
value of the i)roperty your Lordships would consider 
the Revenue Oificer to be the ultimate Judge. Mr. 
Kiugsford, sitting in appeal, was not a Revenue Ofiicer 
and therefore section 87 had no ai)plication. Finally, 
the defendant No. 2 could not be affected by the suit 
under section 87 to which he was not a party. 

Mr. Casperss (with him Bahu Jogesh Ohandra 
De), for the respondent, submitted that the points 
raised by the learned vakil were all concluded by 
authority. In Wakefield Corporation v. Cooke (1). a 
whole machinery is created by a special Act by which 
a particular question is to be determined by a particu- 
lar tribunal. There the decision is final. Further, my 
learned friend seeks not only to set aside the judg- 
ment of Mr. Kiugsford but also the judgment of a Divi- 
sional Bench of this Court: Baja Raghuhar Sahi v. 
Maharaja Sri Protap Udaya Nath Sxhi Deo (2) 
(A. A. D. 2485 of 1911 with Rule No. 536 of 1911) 
decided on the 29th of Nov. 1911. There their Lord- 
ships disposed of all the arguments advanced to-day. 
The jurisdiction of Mr. Kiugsford was recognised by 
the High Court, and it is idle to question it now. Mr. 
Kiugsford , had power to decide whether the tenure 
was hereditary or merely a tenure for life. 

, Cur. adv. vult. 

Holmwood akd. Walmslby JJ. This appeal arises 

(1) [1904] A. C. 31,35. (2) (1911) Dnreportgd. 
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onr, of a suit brought by the plaintiff to have it 
declared that tiie entire Pargana Barvfay is a heredi- . Ganesh 
tary, iuipariible estate of the faniiJy of the plaintiff Narain 
aud tiiat it IS descendible generation after generation v. 
in tlie male line of the original holder, and that the 
right of the second iilaintiff to hereditary succession Baui Deo. 
be declared. 

It appears that Barway is one of six parganas, 
which Ciitiibertson in his report states, were incor- 
porated with -the Cliota Nagpur Raj on the assumption 
of British rule. The Maharaja has the right to receive 
the Covernment revenue, but in other respects the so- 
called Raja for the time being is in the position of a 
talukdar subject to the custom of primogeniture and 
impartibility. 

The question of resumability by the Maharaja on 
the failure of direct heirs male is not dealt with by 
Cuthbertson, but in the revenue settlement of 1908, 
the final imblication of which, as far as Pargana 
Barway is concerned, took place on the 22nd April 
1909, the plaintiff No. 1 who died after this case was 
decided in the lower Court was entered in the record- 
of-rights as holding the Pargana as jagir properties 
descendible to children generation after generation, 
and the Maharaja of Cliota Nagpur filed a suit under 
section 87 of the Chota Nagpur Tenancy Act to have 
this record amended and altered to life jagir, valuing 
his suit before the Revenue Officer at Rs. 10,000. The 
Revenue Officer dismissed his suit in August 1910 but, 
on appeal, the Judicial Commissioner, acting under 
the special powers -conferred upon him by section 
261 (viii) of the Act, decided that the tenure was not 
hereditary but resumable and that plaintiff’s father 
had only obtained a life grant from the Maharaja 
under a written kabuliat and pattah. This was 
because .Lai Sabi Deo, father, of the plaintiff No. 1, 
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Eagbubar Salii, was a very distant collateral who could 
only succeed on tlie ordinary right of survivorship 
under Mitakshara law, and the Judicial Commissioner 
held that the tenure was resumable by the Maharaja 
on failure of heirs male to the last Eaja, and that 
Lai Sahi had no title outside his life grant. The 
matter was somewhat complicated by the inter- 
mediate holding of one Lachminath Sahi Deo wl)o 
succeeded his half brother Hamath Sahi Deo and died 
without issue. This Lachminath has in subsequent 
litigation been held to be illegitimate, and, the im- 
partible Raj governed by primogeniture is said to 
have become resumable on the death of Harnath 
who also left no heir male of his body. The late 
Maharaja, who was later on declared insane, neglected 
his estates and in , litigation with the Ranis, the 
widows of Harnath and Lachminath Sahis, wanted 
to resume the tenure and joined the then holder, Lai 
Sahi Deo, to whom he had given a life interest, , as 
plaintiff. He appears to have admitted the legitimacy 
of Lachminath for the pxrrposes of that case as the 
widows of Harnath had consented to eat with Lachmi- 
nath. But whether Lachminath was legitimate or 
not the direct male line came to an end at his death 
and the question before the Judicial Commissioner 
was whether Lai Sahi Deo had an hereditary right 
to the tenure or whether it was a resumable tenxrre 
held under a life grant. 

Mr. Kingsford decided this question against 
Raghtibar Sahi Deo, the son of Lai Sahi; On this suit 
brought by the plaintiffs Raghubar and his sou 
Gonesh Narain plaintiff No. 2, the Subordinate Judge 
has held that section 258 is a bar and has dismissed 
the suit on that ground alone. He was asked also 
to, hold that the decision of Mr. Kingsford - operated as 
res judicata under section 11 of the Civil Procedure 
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Code, but be j'ef rained from expressing any opinion 
on that point. q.“h 

In appeal before ns it is contended that section Narain 
258 has no more effect than section 109 of the Bengal 

Tenancy Act, and that a suit to recover or to get 

„ ,. ' „ . , , , , Udai NAia 

confirmation oi possession of property valued at Sahi Deo. 

Rs. 52,000 cannot be barred bj’ any decision of a 
Revenue Court which was not competent to try such 
a suit. Further, it is contended that Mr. Kingsford, 
sitting in appeal, was not a Revenue Officer and there- 
fore section 87 does not apply. Thirdly, that plaintiff 
No. 2 being no party to the suit under section 87, is 
not bound by it. 

The answer to the first contention is that this is 
not a suit for recovery or confirmation of possession 
but a suit for a simple declaration of the nature of the 
tenure which is fully within the competence of the 
Revenue Court. Moreover, the suit, as laid, was in- 
competent as plaintiff No. 2 bad no right to any de- 
claration in the lifetime of his father and the suit vras 
bad for misjoinder of causes of action. The plaintiff 
No. 2 has acquired his right to sue (if any) on the 
death of his father, but on the finding of the lower 
Court made in his father’s lifetime he has no such 
right. 

The second contention is based on what we 
must characterise as the defective drafting of the 
Act. 

Section 87 provides for a suit before a Revenue 
Officer and for an appeal in the prescribed manner to 
the prescribed officer from, decisions passed under sub- 
section (/) that is decisions on any other -matter not 
referred to in clauses (a) to (e). 

The Revenue Officer has power to transfer any 
particular case or class of cases to the Civil Court. 

The rules made by the Government provide 'that 

11 
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suits under section 87 shall be tried in all respects as 
civil suits between the parties. 

Section 264 (viii) gives the G-overnment power to 
prescfibe the officer to hear aj)peals and the Judicial 
Commissioner is the prescribed officer under the 
rules. We are asked to liold that the Judicial Com- 
missioner is not a Revenue Officer within the meaning 
of section 258 which says that no suit shall be enter- 
tained in any Court to vai'y, modify or set aside either 
directly or indirectly any order or decree of any 
Deputy Commissioner or Revenue Officer in any suit 
or proceeding under section 87. The definition of a 
Revenue Officer in section 3 (xxv) is any officer whom 
the Local Government may appoint to discharge any 
of the functions of a Revenue Officer under any provi- 
sion of the Act. Now, the Judicial Commissioner is 
specially appointed under section 264 (viii) to deal 
with the Revenue questions decided by the inferior 
Revenue Officers in appeal and, therefore, comes 
within the definition. It would be a great anomaly to 
hold that the decision of the Court of appeal was open 
to be assailed in a suit when the first Court’s deci- 
sion could not be so assailed and the only alternative 
would be to treat the decision of the Judicial Com- 
missioner as that of a competent Civil Court which 
would have the effect of raising a bar of res judicata 
under section 11 of the Code of Civil Procedure. We 
do not think that this could have been the intention 
of the Legislature. The provisions for appeal appear 
to have been overlooked in section 258, and we must 
hold that the special Appellate Court in Revenue cases 
is in deciding a dispute under this Act performing 
the functions of a Revenue Officer.’ We may further 
observe that the jurisdiction of the Judicial Commis- 
sioner to decide the question that is now sought to be 
agitated in this suit was decided by a Bench of this 
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Coart Oil Rale No. 5366 of 1911 the jadguient in which 
appears on page 50 of the paper book. 

As regards the third coatention, w^e think the 
Jadge in the Court below is right. The plaintiff No. 2 
had no coparcenary right in the estate which was fully 
represented by his father in the suit under section 87. 

The plaintiff No. 2 being in possession can defend 
his title in the suit for resumption which is now 
being brought by the Maharaja of Chota Nagpur. 
But he cannot by suit seek to vary or set aside the 
order of the Revenue Courts made under section 87. 
No bar of res judicata has as yet been found against 
him under section 11 of the Code of Civil Procedure, 
but his present suit is incompetent for more than one 
reason. 

The result is that this appeal is dismissed with 
costs, and the Rule to stay further proceedings in the 
respondent’s suit for resumption is discharged with 
costs. 

S. K. B. Appeal dismissed. 
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Before xmam J. 

PADAMSEE NARAINJEE 

V. 

LAKHAMSEE RAISED.* 

Stay of Suit — Jurvdiction — Civil Procedure Code {Act V of 1908) s, 10 
— Stay of proceedings in one of two suits in 7*especi of same subject- 
matter in differe?it Courts. 

A. who carried on business at Karachi and employed B. as his commis- 
sion agent at Calcutta, instituted on iGtli February 19 15 in the Court of 
fclie Judicial Commissioner of Sind at Karachi, a suit against B. for an 
account and the recovery of whatever sum should be found due on tlie 
taking of sucb account. On 10th March 1915, B. instituted in the High 
Court at Calcutta the present suit against A. for’ the recovery of lls, 26,665 
or in the alternative an account. Thereupon, A, applied to have the present 
suit stayed pending tlie determination of liis suit iu the Karachi Court : — 
Held., that the only question that required consideration was whether the 
Karachi Court’ has jurisdiction to grant the reliefs claimed. The plaint in 
the Karachi suit sets oui allegations that clearly give jurisdiction to that 
Court to try tlie case. The present suit must, therefore, be stayed bill the 
determination of the suit at Karachi. 

This was an application by tbe defendants to stay 
proceedings under tbe following circumstances. Some 
time in 1912 the plaintiff, who carries on business avS 
a Commission-Agent in Calcutta, agreed to be the 
commission agent of the defendants, a firm of general 
merchants at Karachi. Accordingly, the plaintiff 
acted as the defendant firm’s commission-agent In 
Calcutta for about 18 months, when disputes arose 
between them regarding the account. On or about 
the 8th February 1915, the defendant firm received a 
letter from the plaintiff’s solicitors demanding on, the 

"Origiaal Civil Sait No, 310 of 1915, 
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plaintiff’s beiialf the payment of the balance of the t9i5 
account alleged to be due from the defendant firm to padamsbk 
the plaintiff'. On 13th February 1915, the defendant JJaraimbb 
firm replied denying any indebtedne-ss by them to the lakhamseb 
plaintiff and stating that they were about to institute iJAisEs. 
proceedings in the Court of the Judicial Commissioner 
of Sind for the recovery of the money claimed by them 
to be due to them from the plaintiff. Thereafter, on 
16th February" 1915, the defendant firm filed a suit 
against the plaintiff in the Court of the Judicial Com- 
missioner in Sind : and in this su.it the defendant firm 
prayed that the j)Iaintiff (in this suit) might be 
directed to render a full and ijroper account of the 
commission agency business and to pay to the defend- 
ant firm whatever should be found to be due to them. 

On 10th March 1915, the plaintiff filed a suit in the 
High Court at Calcutta against the defendant firm for 
the recovery of Rs. 26,665 or in the alternative for an 
account. Thereu})on, the defendant firm submitted 
the present application in the High Court to have the 
present suit (being suit No. 310 of 1915) stayed pend- 
ing the determination of the suit filed by" the defend- 
ant firm (being Suit No. 84 of 1915) in the Court of 
the Judicial Commissioner in Sind. 

Mr. K. P. Basil, for the defendants, Lakhamsee 
Raisee and Jivraj Lakhamsee, submitted that the only’ 
question that the Court had to determine was whether 
the Court at Karachi had jurisdiction to grant the 
reliefs claimed, and that for the determination of this 
question it was necessary that the plaint only in that 
suit should be looked at, and that the statements con- 
tained in that plaint should be taken as correct 
for the purposes of this application. It would be 
inconvenient if two suits of the same subject between 
the same parties should be allowed to proceed ip two 
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different Courts at the same time. He. also urged that 
the case was coveretl by section 10 of the Code oE Civil 
Procedure (Act V of 1908). 

Mr. P. E. Das, for the plaintiff, Padamsee Narainjee. 
Before proceedings can be stayed under sectiton 10 of 
the Civil Procedure Code, the defendant must show 
that (i) the Court has jurisdiction; (u) the snbject- 
matter of the two suits is the same; and (id) the 
parties are identical. The plaint in the Karachi suit 
clearly shows that the cause oE action arose without 
the jurisdiction of that Court, therefore that Court is 
not a Court of competent jurisdiction to grant the 
I'eliefs claimed. The defendant in that suit, the plaint- 
iff in the present suit, admittedly does not reside in 
the jurisdiction of the Karachi Court. The institution 
of proceedings in that Court by the defendant was 
merely a device to delay the plaintiff from recovering 
through this Court money due to him by the defend- 
ant firm. 

Mr. S. B. Das, in reply, referred to section 10 of the 
Civil Procedure Code and the cases of Balkishan v. 
Kislian Lai .T) ^vMMeckjee Khetsee v. Kasotvjee Deva 
Ohand (.2). He also inferred to the notes under section 
10 in WoodrofiEe’s Civil Procedure Code, and. to 
Hukam Cliand's Treatise on the Law of Res Judicata, 
pp. 239-24:1 ; and more particularly to the passage cited 
by Hukam Chand on p. 240 to the effect “ that a great 
deal of trouble has arisen from the mistaken concep- 
tion that jurisdiction depends upon facts, or the actual 
existence of matters and things, instead of upon the 
allegations made concerning them.” 

Our. adt). vuU. 

Imam J. This is an application under section 10 
of the Code by the defendants for the stay of this suit 


(1) (1888) I. L. R. 11 All. 148, 156. (2) (1879) 4 C. L. K. 282. 
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on tlie ground that the matters in issue are also 
directly and subs'tantiallj’ in issue in a suit previously 
instituted by them at Karachi, the parties in that suit 
being tlie parties in this. Both the suits admittedly 
relate to the same contracts between the iJartie.s and tin? 
only question that requires to be considered is whether 
the Karachi Court has jurisdiction to grant the reliefs 
claimed. In the suit at Karachi the plaint .sets out 
allegations that clearly give jurisdiction to that Court 
to try the case. Those allegations may be wholly 
untrue, but it is not for this Court to pronounce on 
them for the purposes of this application — jurisdiction 
does not depend upon actual facts but upon the allega- 
tions made concerning them. This suit, therefore, can- 
not be proceeded with. The suit will be stayed till the 
deteimination of the suit at Karachi. I make no 
order as to costs. 

Attorneys for the plaintiffs : R. M. Chattei'jee 4 * Co. 

Attorneys for the defendants ; Leslie 4* Hinds. 
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APPELLATE CIVIL. 

Before Jenkins 0. and N. R. Chatter jea J. 

MANI MOHAN MANDAL 

V. 

RAMTARAN MANDAL.* 

Remand —Remarid on a preliminary point — Powers of loiter Appellate Court 
to reverse and remand — Civil Procedure Code (Act V of 1908) s, 107, 
siih-8. (1) cL (&), suh~s, (2); 0. XLf r. 23. 

As the body of the Code creates jurisdiction (while the rules indicate 
the mode in which it is to he exercised), it is expressed in more general 
terms, but has to be read in conjunction with the more particular provisions 
of the rules. 

S. 107 8ub-s. {1) cl. (h) of the Code is subject to the conditions and 
limitations prescribed by the rules : and iirthe case of a lower Appellate 
Court, the power of reversal and remand is limited to tlie position described 
in rule 23, Order XLI. 

Second appeal by Maui Mohan Mandal and Upen- 
dra Nath Mandal and Shamdhon Mandal, heirs and 
legal representatives of Adwaita Mandal (deceased), 
and Eai Mohan Biswas, the defendants Nos. 5 and 6. 

The facts connected with this case api)ear from the 
judgment passed in ai3peal by A. Mellor Esq., Addi- 
tional District Judge of Alipore, dated 12th February 
1913. The fall text of the judgment is as follows : — 

This was a suit for recovery of possession of 33 bighas odd of land 
w'hich was leased to plaintiff (Ramtaran Mandal) in the j^ear 1900 by the 
Court of Wards, then managing the Estate of Barada Proshad Roy Chow- 
dhury who is defendant No. 8 in the suit. Plaintiff alleged that the land 
was in Taluk No. 333 which belongs to their landlord and that he had been 

Appeal from Appellate Decree, No. 1424 of 1913, against the decree 
of A. Mellor, Additional District Judge of 24-Parganas, dated Feb. 12, 
1913, reversing tlie decree of Haripada Mazumdar, Murisif of Alipur, dated 
Feb, 22, 1912. 
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dispossessed by defernlants Nos. 6 and 6. The case of the principal defend- 1915 
ant No. 8 is that the land is not in Taluk No. 33B, 'hnt is in other tahiks MniAN 

and has been leased to him by other landlords. 

The learned Munsif dismissed the suit, linding* that tiie lioinularies v. 

aiven in the plaint include over 200 bigbas of land and the land in suit ^^AMTaran 

' , Mandal. 

has not been properly Kieritmed, 

He considered that the plaintiff should have liad a local enquiry made 
to ascertain whether the disputed land actually fell in Taluk No. 333 or 
not. The plaintiff has appealed and his contentions will appear from the 
remarks which I shall make. He says that he is a poor man and could 
not afford the expense of a Commission for .h>cal investigation as his 
landlord gave him no help in ffghting the case. He thought that Ids evi- 
dence was sufficient to prove his case and still maintains tiiis position. 

The case is one of some hardship. There can be no doubt that the 
appellant got seltienieiit of 33 bighas of land and paid rent for it. He has 
filed receipts granted by the Court of Wards, about which there can be? 
no suspicion. Exhibit B proves that the Court of Wards bought up 151. 
bighas of land in execution of a decree against tenants. Of this area 
appellant took settlement of 33 bighas comprising the holdings of Paran 
Mandal (30 bighas) and Hatem Molla (3 bighas) odd. The landlord is 
admittedly in possession of 11 bighas odd, the holding of Kinu Molla, 
and leased out the remaining 106 bighas 4 cottas to the contestiog defend- 
ant Adwaita. The latter has executed a hahulird in respect of the 106 
bighas acknowledging Barada Babu, ashis landlord and mentioning the lease 
of the appellant. He admits the purebase of 151 bighas by Barada Babu. 

The 45 bighas situated in Taluk No. 333 comprise the 33 bighas leased 
to appellant and the 11 bighas occupied by the landlord himself. There 
can, therefore, be no doubt of appellant’s title to 33 bighas and his posses- 
sion is proved by his dakhilas and by hahiillats executed by persons to 
whom be sublet parts of the lioiding. 

It is, therefore, inequitable that he should be deprived of this land by 
a trespasser, because he did not consider it necessary to have a local inves- 
tigation held or because he could not afford to do so. He asks this Court 
to allow him to remedy the defect even now and in the interests of justice, 

I think he should be allowed. 

The decree of the lower Court is, therefore, set aside ami the case is 
remanded. The Munsif will issue a coixmussiou for local investigation to 
determine the situation of the land and decide the exact situation of the 
45 bighas of land which lie in Taluk No. 333 and wliich include the 3 
bighas-in dispute. After considering the report and taking such further 
evidence as he may consider necessary, be will proceed to determine tlie 
suit. Costs to. abide the final result/’ 
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1916 Tiie contesting defendants Nos. 5 and 6 being dis- 

Masi Mohan satisfied with this decision of the Additional Judge 
Masdal reversing that of the learned Munsif of Alipore dated 
itAMTAEAs 22nd February 1912 and remanding the case, preferred 
Manpal. gecond aiipeal to the Hon’ble High Court. 

Bahu Bipln Bihari Ghnse (junior), for the appel- 
lants. The lower Appellate Court considered it a hard 
case because the plaintiff could not afford to have a 
local investigation to discover wliether his lands fell 
Avithin taluk number 333, and has directed the issue 
of a commission, though plaintiff maintained that 
his evidence was sufficient to dispose of the suit. I 
submit that is taking new evidence, and the case 
ought not to have been remanded for a local investi- 
gation : vide Order XLI, rule 27 of the Code of Civil' 
Procedure. 

[N. R. Chattbejea J. But see Order XLI, rule 
28.] 

Supp)ose the plaintiff did not choose to adduce 
evidence, can he now ask for additional evidence to be 
taken after appeal ? Here the lower Appellate Court 
has acted under Order XLI, rule 23 and I compilain 
that he cannot do so as the Court of first instance did 
• not dispose of the case on a preliminary point but on 
the merits after discussing the whole of the evidence 
that the parties without any restriction placed before 
it. The lower Appjellate Court is also not entitled to 
take additional evidence under Oi-der XLI, rule 27, 
but that matter is not now before this Court. If the 



Ap)piellate Court does take additional evidence, I 
have the right to appeal. 

The only question that has to be considered at 
present is whether a .lower Appellate Court has the 
power under Order XLI, rule 23 of reversing and 
remanding. 


'I 
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[Jenkins C.J. The Judge cau hear the appeal on tois 
the merits and then he can exercise all the powers maniMohas 
giveu CO an Appellate Court.] Masdal 

Yes, he can. ' UAsn'lnAN 

Bahii Sliib Chandra Palit, for the respondent. I Manoai,. 


submit the Court has very wide powens now under 
Order XLI, rule 33 which is a new provision. 

Rule 23 of Order XLI is not exhaustive, as clause 
(b) of sub-section (1) of section 107 of the Code says 
in general terms that an Ai^pellate Court shall have 
power to remand a case. Under the circumstances 
this case should go back. 

Jenkins C. J. This is an appeal from a decision 
by the lower Appellate Court. For that decision there 
can be no justification unless it can be brought within 
the terms of rule 23 of Order XLI. But chat clearly 
cannot be done for the Court of first instance did 
not dispose of the case on a preliminary point but 
on the merits after discussing the whole of the evi- 
dence that the parties, without any restriction, placed 
before it. 

It has been suggested before us that rule 23 is not 
exhaustive, and for that purpose we have been re- 
ferred to section 107, sub-section (i), clause (6) of the 
Code where, no doubt, it is said in general terms that 
an Appellate Court shall have power to remand a case. 
But this argument overlooks the opening words of 
the section which provide that subject to such condi- 
tions and limitations as may be prescribed a Court 
shall have that power. If we turn to the definition 
clause we find that “ prescribed ” means prescribed 
by rules, and “ rules means rules and forms contained 
in the first schedule or made under section 122 or 
section 125. These rules provide that in the case 
of. a lower Appellate Court the power of reversal and 
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remaud is limited to the i^osition described iu rule 
23, Order XLI. And this is tlie general rule except 
xrnder special conditions which have no application 
in the circumstances of this case. 

I may here point out what is obvious on a perusal 
of the Code as a whole that the Code, consists (i) 
of that which is termed “ the body of the Code ” and 
(ii) of the rules. 

The body of the Code is fundamental and is un- 
alterable except by the Legislature the rules are 
concerned witli details and machinery and can be 
more readily altered. Thus it will be found that the 
body of the Code creates Jurisdiction while the rules 
indicate the mode in which it is to be exercised. It 
follows that the body of the Code is expressed in 
more general terms, but it has to be read in con- 
junction with the more particular provisions of the 
rules. 

In this case it appears to us that the learned Judge 
clearly had no authority to reverse and remand. We 
must, therefore, set aside his decision and direct that 
the case be restored to his file and that he should 
proceed with the hearing of the appeal according to 
law. When it comes before him it will be open to 
him to exercise all the powers that are vested in a 
Court of Appeal and in particular those mentioned in, 
sub-section (2) of section 107 of the Code. What j)owers 
he should exercise in the particular circumstances 
of this case, it' would not be right for us to indicate. 
But all we now do is to direct a re-hearing of the case 
by the lower Appellate Court. 

Costs will abide the., result. 

N. R. ChATTBEJEA. J. concurred, 
ft. s. Appeal alloived : case remanded. 
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CRIMINAL REFERENCE. 

Before Chitty and Chapman JJ. 

EMPEROR 

V. 

DURGA HALWAL* 

Security for good hfliaviour — Person mihin the local limits of the Magis- 
trate's jurisdidion — Residence — Commission of acts commplained of 
tcitJim such local limits-- Jurisdiction of Magistrate — Criminal Proce^ 
dure Code (Act V of 189S) s. 110, 

Section 110 of the Criniinal Procedure Code does not require residence 
within the local limits of the jurisdiction of tlie Magistrate who institutes 
proceedings thereunder. 

Where the habits of the persons called upon to furnish security for 
good behaviour were practised, and their evil reputation acquired, within 
the local limits of the jurisdiction of the Presidency Magistrate of the 
Northern Division of the town of Calcutta, though they migid be occa- 
sionally residing elsewhere : — 

Held, that the ^Magistrate was competent to take proceedings against 
such parties under s. 110 of the Code. 

Ketahoi v. Queen Emjjress (1) distinguished. 

The facts of the case are as follows. One Par- 
messiir Bania was arrested in Decembej- 1914 in con- 
nection with a house-breaking case within the limits 
of the Jorabagan tliana, in the town of Calcutta, and 
made a long statement implicating the six accused and 
others as his associates in a series of thefts and bur- 
glaries committed in the Northern .Division of the 
town during the last two years. This information led 
to police action against the present accused. Mahendra 
Karmakar was arrested in January, in the Midna- 
pore district, with reference to a dacoity committed at 

® Criminal Reference No. 1 of 1915 by K. B. Das Gupta, Presidency 
Magistrate, Northern Division, Calcutta, dated April 7, 1915. 

(1 ) (1900) I, L, R, 27 Calc. 993, 
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Serampore iu tlie precediag mouth, and hi’ought down 
to Calcnttta in custody. The other accused wei'e arrest- 
ed at various places in the town. A proceeding under 
s. 110 of the Criminal Procedure Code was drawn up 
against them, on 11th February 1915, on a police report 
submitted by the Sub-Inspector of B. Town stating 
that they, “ being found within the jurisdiction of the 
Presidency Magistrate, Northern Division, associated 
together and with other old offenders, and habitually 
committed house-breaking or thefts,” and they were 
required to show cause why they should not execute a 
bond, each in the sum of Rs. 500, with two sureties in 
tlie like amount, to be of good behaviour for three 
years. Parmessur stated in his evidence that the six 
accused and others of the gang used to meet and i)lan 
their criminal enterprises at various houses and shops 
within the limits of the Jorabagan thana, and at a 
house in Mechua Bazar Street, and that they kept 
their house-breaking implements at first in Bartola 
Lane and then at 14, Wellington Square. His evi- 
dence was corroborated by a large number of witnesses 
living in the neighbourhood of those houses and shops, 
who also proved the general bad repute of the accused, 
as thieves. Each of the accused had further been 
previously convicted under one or the other of the 
following sections, 380, 411, 414, 454 and 457 of the 
Penal Code, or bound down under as. 109 and 110 of 
the Criminal Procedure Code, and had served various 
terms of imprisonment down to 19151. Since their 
release they had committed a series of burglaries and 
thefts, most of them in the town of Calcutta. 

It appeared that Mahendra was a native of the 
Midnapore d istrict and that he claimed to have resid- 
ed and carried on the business of a manufacturer of 
iron chests at a village in the district. But the 
evidence showed that he had resided in Calcutta till 
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the previous Agrahayan (November, December 1914) 
and only now and then visited the Midnapore shop. 
The accused Jaigopal was found to have resided in Cal- 
cutta and to have only occasionally visited the house 
of his mother-in-law in Sinthi near Dum Dum, and it 
was at places witliin the jurisdiction of the Presidency 
Magisti’ate of tlie Northern Division that he was cons- 
tantly found in the company of the other accused by 
the prosecution witnesses. He was also arrested at 
one of thef^e places. 

The Magistrate found that the accused Durga. 
Mahendra, Joygopal and Ganga Bishen were the most 
dangerous of the gang and bound them down to be of 
good behaviour for three years, and the others for a 
period of two years. He submitted the case, under s. 
123 (2) of the Criminal Procedure Code, to the High 
Court by his order dated the 7th April 1915. 

Babu Manmatha Nath Mukerjee and Balm Pra- 
bodh Chandra Chatter jee, for the accused. Mahendra 
was a native of, and resident in the Midnapore district. 
He was arrested there and brought down to Calcutta. 
Jaigopal is shewn to have been living with his mother- 
in-law at Sinthi. They were not resident within the 
Magistrate’s jurisdiction, and he has no power under 
s. 110 to institute proceedings against them. Eefers 
to Ketaboi v. Queen-Empress (1). [He then dealt with 
the evidence in the case]. 

Mr. S. B. Das and Babu Manindra Nath Banerjee, 
for the Crown. The section does not require residence 
within the Magistrate’s jurisdiction. The acts com- 
plained of were committed within the jurisdiction, the 
habit acquired here, and this circumstance gives the 
Magistrate authority to proceed under s. 110: see 
Emperor v. Bapoo Yellapu (2). 

Cur. adv. vult. 

(1) (1900) I, L. fi. -27 Gale. 993, (2) (1907) 9 Bom. L, B, 244. 
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Ohitty and Chapman JJ. This is a reference - 
under section 123 of the Criminal Procedure Codeia 
the matter of six persons, Durga Halwai, Mahendra 
Karmakar, Jaigopal Das, Oanga Bishen, Dwarka Sukul, 
and Sham Lai, who have been ordered to furaish 
security for good behaviour, the first four for three 
years, and the last two'for two years, respectively, 
under section 110 of the Criminal Procedure Code, and 
who have all failed to furnish such security. The 
case made against them is that they are all by habit 
house-breakers and thieves, and form part of a gang 
who have been operating in Calcutta during the past 
three years or thereabouts. On behalf of Mahendra 
Karmakar and .Jaigopal Das it was argued that the 
Presidency Magistrate had no jurisdiction to take pro- 
ceedings against them under section 110, because they 
were not within the local limits of his Jurisdiction. 
I'here appears to be no force in this contention. 
Mahendra Karmakar may be a native of Midnapore, 
but it is proved that he w^as residing in Calcutta down 
to Agrahayan last. He attempted (but without sucees.s) 
to shov? that he was cari'ying on a shop for the manu- 
facture and sale of iron chests in a remote village in 
the Midnapore district. About December 1914 he dis- 
appeared. He was arrested in January in the Midna- 
pore district in connection with a burglary committed 
at Serampore in December 1914. He was brought 
under arrest from Serampore to be placed before the 
Magistrate in this case. Jaignpal was arrested in Cal- 
cutta at the shop of Kedar Bania. For him it was said 
that he lived at Sinthi near Dum Dum. It appears 
that he used to go there to the house of his mother-in- 
law, and that he used a bicycle to come and go. It 
was argued that “within the local limits of his 
Jurisdiction” must be read as “residing within the 
local limits,” etc., and the case of Ketaboi v. Queen- 
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' Empress (1) was cited. Tlie remarks in that 
must be read in connection with tlie particular tacts 
of that cate, which were entirely ditferent from those 
before ns. In none of the sections 107 to 110 does the 
word “ residing ’■ occur, ami to read it into those 
sections would involve a complete alteration of their 
scope and effect. It was undoubtedly within the 
local limits of the Presidency Magistrate’s jurisdiction 
that the habits of all these six persons, which are now 
complained of, were practised, and their evil reputa- 
tion, if any, acquired. Of the merits of the case very 
little need be said. There is abundant and cogent 
evidence that all these six persons are habitual house- 
breakers and thieves. They have all been in jail, 
some of them once and once again for similar offences. 
They all last emerged from jail at various dates from 
October 1911 to July 1912. Since then they have been 
associating in Calcutta with Parmessur and Sitanath, 
other offenders of the same class, and have formed a 
regular gang for the commission of house-breaking 
and theft. There is evidence of no less than 14 
burglaries from 1912 down to 1914 in respect of which 
suspicion has falleji upon them. Their reputation as 
thieves is firmly established by the evidence of a 
, number of witnesses ijicluding those called for the 
defence. It would be difiicult to imagine a case in 
which the application of section 110 was more neces- 
sary or proper. We accordingly confirni the order of 
the Presidency Magistrate, and direct that Durga 
■ Halwai, Mahendra Earmakar, Jaigoisal lias and Ganga 
Bishun be detained in prison for three years each, and 
Dwarka Bukul and Sham Lai for two 3 mars each, or 
until within such periods they respectively give the 
security to the Magistrate . as ordered bj^ him. The 
imprisonment will in each case be rigorous. 

(1)(1900)T. L. B.27 Cslc. 993. ' 
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LETTERS PATENT APPEAL. 


Before Jenkins C.J,^ and N. R. Chatter jea J. 

xMAHOMED BUKTH MAJDMDAR 

V. 

DEWAN AJMAN RBJA.* 

Wakf validity of — Deference due to preinous decision of High Court as 
authority —Res judicata — Mussalmaii Wahf Validating Act (VI of 
1913), title, preamble and s. 3, whether retrospective or prospective only 
— Pricy Council decisions and pronouiicements on Indian Legislature, 

Wiiere tiiere bad been a previous adjudication by the .Uigli Court on the 
invalidity of a certain wahf based on legal grounds, (in a subse(]iieiit suit 
‘oetweeu tbe same parties) ; — 

Held, tliat (i) ordinarily that Court should feel bound, not on tbe prin- 
ciple of res judicata but out oh‘ the dofereuce whicli was due to a previous 
decision of tbe High Court, to follow that autliority ; and (ii) that tlie 
previous conclusive decision bad not been affected by tbe remedial operation 
of the Mussalman Wakf Validating Act ot‘ 1913, whicli was not retrospec- 
tive in effect but prospective only. 

Rahimunissa Bihi v. Shai .h Manik Jan (1) approved. 

It is doubtful whether tbe Governor-General in Council would make a 
legislative pronouncement that tbe repeated decisions of the Privy (Jouricil 
were erroneous, though from its knowledge of the requirements of the 
country the Legislature may tliink that in future tbe law should be otherwise 
administered. 

Appe.^l by Mahomed Bakth Majumdar, the defeiid- 
a it No. 1. 

This appeal was filed aadei- clause 15 of the Letters 

^ Letters Patent Appeal No. of 1914, in Appeal from Appellate 
Decree No. 2*242 of 19tl, against the decree of P. J. Jeffries, District Judge 
of Sylbet, dated May 25, 1911. . 

(1) (1914) 19 a W. N. 76. 
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Patent against the Judgment of Teunon .T., dated 5th 
January 1911, whicli was as follows: — 

“ in the case out of which this appeal arises the phiiufcillV as heirs io one 
Johiira Kliatuii claimed a certain share in certain lands, originally the prop- 
erty of Joliura Khatun’s fadier. 

Tiie defence was that by a deed dated 31st December 1869, tiie fatiier 
of Johura Kliaiun, and father-in-law of defendant Xo 1, one Dewau 
Nasarat Uaja Saheb, had made tlie properties wakf md that by im e/Wamama 
dated 17th Jaisth 1307 (May 1900) Johura Khatiin iiad ackoowiedged the 
validity of tlie vmkf and of a solenamah or compromise made between tlie 
Defendant No. 1 and his mother-in-law in a certain suit on tlie 7th Baisakli, 
1306, and by so doing and by accepting from the defendant the allowance 
mentioned in the iauA/rtawm Johura Khatnn and her heirs were estopped 
from cpiestioning its validity . 

The plaintiff put the defendant to proof of his statements and farther 
asserted that in suit No. 4‘25 of 1901 the alleged wakfmma had been held 
i.)y the Court to bo invalid and that the question was therefore res judicata 

Plaintiff's suit having been decreed in both the CiJurts below tlefendauf; 
No. 1 now appeals. 

His contentions before me are (0 that the validity of the irakfk not in 
fact res judicata as between the parties to the present suit; (ii) that the icahf 
should have been held to be a valid walcf^ and (?«) that he should have 
been given a furtlier opportunity of producing evidence, that is to say of 
examining himself in support of the alleged solenamah an<] ekrarnama. 

It is admitted that in suit No. 4*25 of 1901 the wakf was held to be 
invalid, but in tliat case plaintiff sued as a creditor or representative of the 
wi.fe of the original owner while he is now suing as an heir of , the daugliter. 
If tlie de^cisiou had been in favour of the validity of the icahf a fresh suit 
would have been open to the daughter and her iieirs, and it cannot therefore 
be contended that in the present suit it is not open to the defendant to 
reagitate the question. 

But in fact no evidence' of the execution of the alleged loahjnama has 
been given and the doc unent itself has been removed from the record by the 
appellant and is not produced at the liearing of this appeal. It is therefor^ 
impossible for me to say that it has been proved or is valid. 

Witii regard to the third and last contention, it may he observed that on 
the 20th September 1910 the suit was peremptorily fixed for final hearing 
on the 7th November. On tliC 5th November the defendant appellant 
applied for a further adjoLirnment and for his examination on commission 
and filed with the application a certificate from an Indian medical practi„ 
tioaer dated 31st October to tho efect that fie had been treating the 
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defLuniant for “ cltronic rheumatic affections.” Now from the order sheet 
\i appears that on tAe 2‘2ud August a prior application by the defendant 
for liis exaininatioA on commission liad been opposed by the plaintiff and 
was very, properly rejected. Under the circumstances, I cannot hold that 
tJie second application not made before the 5tii November though supported 
by a certiiicate dated 31st October was improperly rejected by the Courts 
below. 

In tlie result tliis appeal fails and is dismissed with costs.” 

[This Let ter?? Patent Appeal was iieard by the High 
Court on the 3rcl May 1915 when the respondents’ 
vakil, Babn Braja L il Chuckerbnrty, desired the Court 
to note that he did not appear tor want of instructions, 
and after argninent the appellants’ vakil asked for one 
month’s time to produce the previous decision of the 
High Court regarding the invalidity of the loakf 
which lie did on the 4th June 1915.] 


Bahu Shib Chandra Palit (with h im Babu Birendra 
Chandra Dci§), for the appellant. This suit is one for 
recovery of possession of land. Both Courts decided 
on the question of res judicata. The question was 
whether the lands formed the subject of a valid tvakf. 
The case should iiave been sent back for jiroof of its 
genuineness. I did not plead res Judicata (on 4th 
June 1915). In Ahul Fala’s Case (1), the Privy Coun_ 
cil held that tvakf was invalid on the ground of small- 
ness and remoteness of the charitable bequest. 

[N. R. Chatterjba J. But now an Act has been 
passed.] 

Yes., The Mussalman Wakf Validating Act (VI of 
1913). Retrospective effect has been given by this Act, 
which may. affect vested rights. The first paragraph 
or section lends support to my contention that the,, 
eSect is retrospective. ■ 

In Rahimunissa' Bibi \. Shaikh Manik Jan \t), 


(1) (18‘M) 1. L. B. 22 Cal3 
L R. 22 I. A 76. 


619 ; (2; (1894) 19 C. \V. N. 76. 
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Chaiidliini J., slttiHg on the Original Side, says this 
Wakf Act has no retrospective effect. I think he is MAii^ED 
not right. BrKTn 

r ^ -r T. * -,1 i A , -1 MaJUMDAE 

[Jenkins C.J. It is a declaratory x4.ct.] r. 

The Privy Oonncil decision h\ Ahul Fata Ma'ho- , 
raetl Ishak v. Easamaya Dhiir Choivdhri (1) was not 
mentioned in N. IL Chatterjea J.’s decision in Buslal 
GJumi Mia V. Adak Patari (2). 

[N. R. Ch.ATTERJEA J. As the Privy Council has 
power to declare the nature ol the law, all that the 
Legislature can say is what the law shall be in future.] 

That is all I have got to say, 

No one appeared for the respondent. 

Jenkins C.J. This is an appeal from a judgment of Man 3. 
Mr. Justice Teunon by whom it has been held that 
the lower Courts have erroneously regarded certain 
judgments and decrees as constiiuting ?’es judicata. 

At the same time he felt that he must affirm the decree 
of the lower Appellate Court on the ground tlmt the 
maA/n tma to which the decree related was not before 
him and that he had no means to form an opinion as 
to whether or not it was a void and invalid wakf as 
the Court had decided in a previous litigation. 

W e are in the same • predicament. But there is 
another aspect of the case by which we are influenced 
at)d it is this : — Prom the judgment of the Munsif, it 
appears that the validity, or invalidity of tiie tnaAr/ was 
a matter that came before the High Court and was a 
subject of adjudication in the High Court. We have 
been told in the course of the argument that the 
invalidity of the tvakfwsis affirmed on legal grounds. 

The result then is that there iS: an adjudication by 
the High Court on the. invalidity of the tmfe/ which is 

(1) (1894) I. L. R. 22 Odic. 619 : (2) (1 913) 17 0. W. N. 1018. 

L.R. 22 1. A. 76, ■ • 
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bused on legal gfoiinds and ordiuaidly we shoald 
leel bound, not on the principle of res judicata but out 
of the deference which is dne to a previous decision 
Of the High Court, to follow that authority. Before 
finally deciding the case on that ground, we give t!ie 
appelJant before us an opportunity of producing tire 
judgment of the High Court before us within a month 
from this date. If he fails to do so, this appeal will 
stand dismissed, but without any order as to costs. 

[On the 4th of Juiie 1915, the Court delivered its 
final judgment in the appeal]. 

Jenkins C.J. We must affirm tUe judgment of Mr. 
Justice Teunon, though possibly, not precisely, on the 
ground which commended itself to him. 

We are of opinion that the former adjudication as 
to the invalidity of the tvakf is in the peculiar cir- 
cumstances of this case conclusive for the purpose of 
the present litigation. 

We have, however, been invited to take a different 
view of the matter out of d ference to the Mussalinan 
Wakf Validating Act of 1913. It has been contended 
that the remedial operation of that Act I’elates to the 
past as well us to the present and future, and that it 
was intended to be a declaration that the Privy 
Council pronouncement as to the law of wakf was 
erroneous. I do not wish to express any opinion as 
to the limits of the Indian Legislature’s power. But 
I am doubtful whether the Governor-General in Coun- 
cil would make a legislative pronouncement that the 
repeated decisions of the Privy Council were erro- 
neous, though from its knowledge of the requirements 
of the country the Legislature may think that in 
future the law should be otherwise administered. 
■That I think is what has happened in, this case. The 
preamble may perhaps give some colour to the 
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urgament that the operation of the Act being retros- 
pective as well a.s prospective. On the other hand the iLAnuMKn 
title of the Act seems, if anvthiiig, to have an opposite Bukth 
tendency. But both are ot ambiguous value. At the 
same time the terms of section 3 clearlv point to futur- , Beivan 

ity. x4.nd this, I think, is most likely to have been in 

accordance with the intention of the Legislature on t!-!. 



general consideration and also on the particular consi- 
deration to wliich I have alluded. This is my view 
of the Act and I hold, on the special circumstances of 
this case, that the jirevions conclusive decision on 
■which the respondent is eiititle(l*i:.o rely has not been 
affected by tlie provisions of the Act. I have the 
satisfaction of knowing that this is in accordance with 
the view of Mr. .Justice Chaudhuri \_Rahimtmissa 
Bibi v. Shaikh Manik Jan (1)], which gives me 
greater confidence in tlie probability of this being the 
true view of the intention of the Legislature. 

The result is that the appeal is dismissed. As 
there is no appearance on the part of the respondent, 
we dismiss the appeal without costs. 


N. R. Ohattbrjea J 


Appeal dismissed. 
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APPELLATE CIVIL. 

Before Woat^toffe and MulUch JJ, 

YAKUB ALI 

V. 

MEAJAN,^ 

Landlord and Tenant — Purchase of raiyats^ interest hy sole Landlord — 
Occupancy holdmg an! occupancy right— Tran^ferahiUty — Merger—' 
nnder-raiyat — Notice to guU — Ejectment — Bengal Tenancy Act {VIII of 
1 SB 5) as amended hy Bhngal Act 1 of 1907^ ss, 22 cl. (2\ 49. 85 and 
167 . 

Thct raiyaisof certain lands in dispute executed a mortgage of their 
jands and put the mortgagee in possession. Subsequently the mortgagee 
settled the lands with uader-raiyai6\ The superior laiuTord then brought 
a suit for rent against his miyais and pureha 5ed the holding at a sale for 
arrears of rent. Thereafter, ihe ladd’ord sold the permanent raiyati to 
one Meajan, wlio, afiter having taken a lease from the landlord and after 
having redeemed the mortgage, sold the same to the present plaintii¥.s. 
The plaintiffs’, thereupon, brought a suit to eject the under-ra/ya^s. 

Held, that the occupancy still continued to exist after the purchase by 
the landlord. 

Ahhll Chandra Biswas v. Hasan All Sadagar (1) followed. 

Held, also, that the landlord was able to transfer the holding to Meajan, 
through whom it came do the plaintiffs. 

Field, also, that the under -raiyaLs continued to be imder-raiya^s and were 
duly served with notice to quit and must be ejected. 

Second Appeal by Yakab All and others, the 
plaiatiffis. 

The lands ill dispute formed the raiyati lands of 
one Fakir Mahomed under a superior landlord. After 

® Appeal from Appellate Decree, No. 203 of 1913, against the decree of 
Bajani Ka’ita Oliatterjes, Subordinate Judge of Uliittagong, dated Out. 4, 
1912, modifying the deoreO of Rebati Raujan Mookorjea, Muiisif of South 
Rauzaii, dated Aug. 4, 1911. 

(1)(1913)19C, W. N. 246. 
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Fakir’s death his heirs mortgaged the raijjati laiuls to 
Ishan Chander Poddar, who sabseqiieutly obtained 
possession of the lands and settled the same with the 
predecessors of the defendants. Thereafter, the land- 
lord brought a suit against the heirs of Fakir for 
arrears of rent and, in execution of the decree obtained 
in that suit, the lauds in dispute were sold and pur- 
chased by the landlord himself, who subsequently sold 
the raiyafi to Meajan. Meajan after having obtained 
the etmani bandbast in respect of the lands from 
the landlord, redeemed the mortgage executed in 
fayour of Ishan. Meajan then sold his right, title and 
interest in the lands and the same were purchased by 
Anwar All, the predecessor of the present appellants. 
Anwar Ali then brought a suit for declaration for his 
raiyati and etmani rights and for Mas possession 
against Meajan and the settled tenants, alleging tliat 
the rights of the mortgagee having passed, the settled 
tenants were merely tinder-tenants and tliat notice 
having been served upon the defendants under s. PJ 
of the Bengal Tenancy Act, they, were not entitled to 
retain possession of the lands. The defendants con- 
tested that they held the lantls as raiyati and as such 
were not liable to ejectment. The suit was decreed, 
but on appeal the decision of the lower Court was 
reversed. The iilaintiffs, thereupon, appealed to the 
High Court. 

Babii Prabodh Kumar Das, for the appellant. 
A distinction must be drawn between an occupancy 
holding and an occupancy right in the raiyati lands. 
The purchase of the raiyati hy the landlord at a sale 
in execution of a rent deciee did not bring about a 
merger of tlie occupancy holding. What became 
merged was the occupancy right only,.t]ie occupancy 
holding remaining intact: see ifaw Mohan Pal v. 
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Sludkii Kaclm (1), Jaioadul Hiiq v. Bam Das Saha {2) 
iuul Miaja)i v. Minnat AUQ6}. The landlord had a 
perfect rigid to sell the holding and to give the 
jmrchaser a raiyati title. The appellants have ac- 
quired not only the purchaser’s title, but also the 
rights of the mortgagee of the original raijyat by the 
redemption of the mortgage. They could, therefore, 
eject the respondents by notice under s. 49 of the 
Bengal Tenancy Act, as they had done. Further- 
more, the defendants, other than the defendant 
MeajaJii, were in occupation of the lands as under- 
raiyats holding their tenure from the vvithout 

a registered lease and without permission of the 
landlord. Such under-raqyais had no right to be 
on the land and could be ejected : see s. 85 of the 
Bengal Tenancy Act and Peary Mohan Mookerjee v. 
Baditl Ghandra Bagdi (4). 

B.ihu Manmatha Nath Boy, for the respondents. 
When the landlord purchased the interest of the 
tenants at the execution sale, the raiyati became 
immediately merged in the landlord. Had there 
been other co-siiai-er landlords, there would have been 
no merger; for the interests of the landlords and of 
the tenants would not have vested in the same person 
or persons. The Ifull Bench case of Ram Mohan Pal 
Y. Sheikh Kachu{l) supported the contention of the 
respondents; see the judgments of Ghose J. at page 
393 and Harington J. at page 394 where the distinc- 
tion betW'een sole landlord and co-sharer landlords 
w’as pointed out. The Pull Bench case was a case of 
co-sharer landlords and the ruling in Jaioadul Huq 
V. Bam Das Saha (2) was followed in so far as the 
principles there laid down applied to co-sharer land- 

(1) (lOO.’i) I. L. li. 32 Calc. .386 ; (2) (1896) I. L. R. 24 Cak. 143. 
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lords; see the judjjment of Maclean, C at page o92. 
Ill tlio present suit the purchase caused a merger of 
interests under s. 22 of the Bengal Tenancy Act and 
the landlord held the lands as landlord. Tiie cases 
of CJuuub'a C/wivdltrij v. Kedar Chandra Uotj 

(1) and Bam Saraa Poddat' v. Mahomed Latif (2) 
were also referred to. 

[Mullick -J. referred to the case of Akinl Chandra 
Bifiwas y. Has m Ali Sadacj ir i'd)]. 

The question, that the wndQV-raiyats had not been 
created by a registered instrument or b.y the consent 
of the landlord, did not arise in the i)rasent case. Jt 
was not raised in the Court below ; on the contrary, 
notice under s. 49 of the Bengal Tenancy Act had been 
served on the respondents treating them as under- 
raiyats: see the cases of Amirullih Mahomed v. 
Nasir Mahomed. (4) and Lai Mahomed Sarkar v. 
Jayir Sheikh (5). The respondents’ right to the land 
was, therefore, valid. 'lTi3 original raiyati right hav- 
ing been merged in the landlord's rights immediately 
on his purchase, tlie respondents became raiyats- 
They could not have continued as unde.r-mf^af.s as 
there was no intermediate tenancy. The very defini- 
tion of under-rnbya/ implied the existejice of an inter- 
mediate tenancy — a raiyati'. see s. 4 of the Bengal 
Tenancy Act and the case of Bam Mohan Pal v_ 
Sheikh Kachit(6). The relationship between the land- 
lord and the niidev-rak/ats, therefore, became that of 
landlord and raiyats by the mere fact of the pur- 
chase of the interest of the raiyals by the landlord. 
Having become raiyats, the respondents could not be 
ejected by notice under s. 49 of the Bengal Tenancy Act. 

(1) (1899) I. L. B. 27 Calc. 473. (4) (1904) I. L. R. 31 Calc. 932. 

(2) (1898) 3 C. AV. N.62. (5) (1909) 13 C. W. N. 913. 

(3) (1913) 19 C. W. N. 240. t (6) (1906) 1. L R. 32 Calc. .386. 889 ; 

9 C. W. N. 249. 
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Fai'tliennore, the respondents’ rights had been con- 
sidered ill a suit brought by the I’espondent Meajaii 
for possession. lu that suit it was deckled that unless 
and until Meajaii had annulled the encumbrances under 
s. 167 of the Bengal Tenancy Act, Meaj'an could not 
get possession. This judgment was put in evidence 
by the respondents and it showed that the decision 
operated as res judicata. The interest of the respon-^ 
dents as well as that of the mortgagee were encum- 
brances and none of them was annulled. Therefore, 
on the basis of tliut judgment the appellants could not 
get possession of the lands in dispute without first 
annulling the encumbrances. 

This appeal ought, therefo-re, to be dismissed. 

Bcibu Prahodh Kamctr Dxs was not called upon to 
reply. 

WOODROPFE J. This appeal has been heard at 
very great length; but I think the appellant has 
established his argument. The facts are that under 
the landlord theie was a raiyat of the name of Fakir 
Mahomed. Fakir Mahomed mortgaged the property 
to . one Ishan - Poddar who got iiossession. I.shan 
inducted the present defendants on the land. The 
landlord brought a suit for rent agaimst the heirs of 
Fakir Mahomed and he bought up the holding at a 
sale for arrears of rent. The first and perhaps the 
main question in this appeal is, what is the effect of 
such purchase? Did it, as has been contended by the 
resjiondcnt, effect a’ complete merger of the liolding 
and of the occupancy right in tiie landlord’s right 
or did it, as the appellant contends, keep alive the 
occupancy holding though merging the occupancy 
right ? This question haS been discussed in the case 
ot AMI Chandra Biswas y. J^asan Ali Sadtiydr (1), 

(1) (1913.) 19 0. W. N. 246. 
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where a distinction is drawn between an occupancy 
holding and an occnpaney right. I should state here 
that this case has been decided on the old law as it 
e-xisted prior to 1907. Following the principle enun- 
ciated in the decision to which I have just retenvd. 
I would hold that the occupancy holding still conti- 
nued to exist even after the j)urchase by tlie landlord. 
The landlord then sold to one Meajan the permanent 
raii/ati right. Meajan also took a lease from the 
landlord and the plaiutifE has bought from Meajan 
and was now desirous to eject the defendant who had 
been inducted into possession, as statetl. 

The flr.st Court held that he was entitled to a decree. 
This decision was reversed on appeal. For the reasons 
I have stated, the landlord was able to transfer the 
holding to Meajan through whom it came to the 
plaintiffs. The defendants continued to be what he 
was an under-mfyaf, and it has been found that he 
h.vs been duly served with notice. The learned .Judge 
has referred at the conclusion of his judgment to 
S3Ction 167. Tn my opinion this does not stand in the 
way. A further question was sought to be argued, 
and that is this : — That in the suit to which Meajan 
was a party it was held that he could not get 
possession except by proceeding under s. 167. This 
question is not a point which has been either raised 
or dealt with in the judgment under appeal and 
therefore cannot be entertained now. The defend- 
ants having been duly served with notice to quit 
must be ejected. 

I therefore would allow this appeal, set aside the 
judgment and decree of the lower Api)ellate Court and 
restore those of the first Court with costs of this 
Court and of the lower Appellate Court. , 

Mullick J. I agree. , ; ■ 

0. M. Ajopeal alloived.. 
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1 . 

Before Jenhim <7../*, and N. R Ckatterjea J. 

HIRANMOY KUMAR SAHA 

. 

RAM JAN ALI DEWAN.^ 

Rfiit Decree — Eo^denee — Frevtons ex parte rent decree. admisaihilUt/ as 
evi'ien<‘e of relationship between parties — Fresiimptlun of continuance 
thereof— Eukience Act ([ of 1872)^ s Hi, ilhis. (d). 

A previous ex parHe rerit decree (between tiie same parues) is not merely 
an item of: evidence, bul- is conclusive as to the relationship between the 
parties at tuat time. Its value becomes more apparent since the terms 
oi: s. 114, illus. (V:?) of: the Evidence Act permit the Court to iriake a 
presumption as to the continuance of the state of things. 

Second Appeal by Hinuimoy Kiimaf Saha, iiinior, 
by his mother and next friend, Urmilu Snnduvi DassL, 
the idainfciff. 

This appeal arose out of a suit instituted t)y the 
jdaiutiff in the Court of the Munsif of KaUia for 
recovery of his share of a jama of Rs. 12-7-8r/. with 
cess and damages being arrears for the years 190!^ to 
1911. Ramjan Ali Dewan. defemhuit No. 1, alone con- 
tested plaintiff’s claim denying the. relationship of 
landlord and tenant. The only evidence adduced by 
the ]ilainti.f£ wa.s an ex parte decree against defendant 
No. 1 in respect of the disputed jama. There was no 
evidence whether the decree was executed. On the 
30th May 1912, the learned Munsif of Kalna decreed 

* Appeal from Appellate Decree, Nfo. 1663 of i'913, against fciie decree 
of Dobentlra Bijoy Bose, Subordinate Judge of Burdwaii, dated Feb. 21, 
1913, afifirmiiig the decree of Benode BeUari Mukerjee, Munsif of Kalna, 
dated May 30, 1912. 
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plaintiffs suit ex parte against defentlauts Nos. 2 and 
3, but dismissed it on contest against defendant No, 1, 
bolding that plaintiff bad not been able to prove liis 
case against him. On the 21st February 1913, the 
learned Subordinate Judge of Burdwan dismissed the 
appeal filed by the plaintiff bolding that the ex parte 
decree was not rea Judicata and not admissible in 
evidence to prove relationship of landlord and tenant- 
Thereupon, the plaintiff j)referred this second appeal 
to the High Court. 

Baba Khirode Narain Bhiiiya, for the appellant 
The previous ex parte rent decree operates as res 
judicata regarding the relationship of lantllord and 
tenant between the jmrties ; and the Courts below are 
wrong in holding otherwise and ti eating it as no evi- 
dence. I submit that it is admissible in evidence. 
See jRaj Kumar Boy v. Alvmuddi (1) in which it is 
further held that a presumption arises in a subsequent 
suit that- the same relationship continued till the 
contrary was shown. 

Babii Dehendra Nath Baychi, for the respondent. 
A claim for rent is a continuing or recurriiig cause of 
action, and even if an unexecuted ex parte decree 
oiierates as res judicata regarding the relationship 
of landlord and tenant between the imrties at the time 
to which the imevious suit referred, surely it is not so 
in a suit for rent for a subsequent iieriod. The facts 
in Baj Kumar'’ s Case (V) iivn distinguishable, as there 
the presumption as to the continuance of relationsbi]-) 
as landlord and tenant was acted upon because tbe 
previous ex parte decree was based upon the consi- 
deration of a kabuUyat while there is none in the 
present case. 

(l)(1912)17 0. W. N. 627. 
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Jenkins C.J., and N. R. Chatterjea J. This is 
a suit for arrears of rent. It was necessary for the 
plaintiff to establish that he was the defendant’s land- 
lord. He proposed to do that by utilizing among 
other things a decree for rent which he had obtained 
in a prior suit against these defendtuits. The lower 
Appellate Court has rejected the decree as an item of 
evidence, apparently on the gronnd that it was ex 
parte. This is manifestly erroneons. The decree is 
not merely an item of evidence, btit is conclusive as 
to tlie relationship between the ijarties at the time to 
which the previous suit referred. That does not mean 
that in the circumstances of this case it is conclusive 
as to tlm present relation between the parties. But 
it is good and valuable evidence in so far as it estab- 
lishes the relationship at a time that has passed. Its 
value becomes more apparent when the terms of sec- 
tion 11-1 of the Evidence Act and illustration (d) are 
borne in mind which do not compel, but certainly 
permit, the Court to make a presumirtion as to the 
continuance of the state of things. The decree lias 
been excluded from consideration by the lower Appel- 
late Court in error. 

We must, therefore, reverse the decree of the lower 
Appellate Court, and send back the case in order that 
it may be determined according to law. Costs hitherto 
incurred will abide the result. 

Appeal allowed ; case remanded. 


o. 8. 
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CRIMINAL REVISION. 


Before Chapman and JJ. 

GANCADHAR PRADHAN 

V. 

EMPEROR.* 

False Information — hiform-ition to the police reported false — Siihsequent 
petition to the Mapisirate impugning the report ayid praying for trial— 
Complaint — Proper procedure — Reference of complaint to another Magls- 
strate for inquiry and report^ legality of ---Power of hitter to hold 
inquiry and direct prosecution of informant for offences under ss, 182 and 
211 of the Penal Code — Jurisdiction of referring Magistrate to try 
such charges on the police report witliout previous disposal of the 
complaint — Discretion — Prejudice — Criminal Procedure Code (Act F 
of 1808) ss. 192, 200 to 203, 476, 5S7, 

A petition itnpu^vning tlie police report, and .praying that the accused 
be placed on trial is a “ complaint ” under the Orirninal Procedure Code. 

When such a petition is presented to a Subdivisional Magistrate he should, 
therefore, either examine the complainant himself, record reasons for 
distrusting its crutli, hold an inquiry personally, and then pass a formal 
order of dismissal, or he should make it over to another Magistrate for 
disposal. Tiie latter may then, after inquiry, make a proper order dis- 
missing the complaint and pass an order under s. 476 of the Code. 

The Code does not permit a Magistrate to refer, a complaint to another 
Magistrate for inquiry and report, and the latter has no jurisdiction in 
such a case to pass an order under s. 476. 

Where in such a case the police have reported the information as false, 
and have asked for a prosecution, the Magistrate has jurisdiction to try the 
charge on the police report. 

Queen-Empress v. Sham Lall(\) referred to 

There is no statutory provision requiring . such petition to be linally 
disposed of as a complaint before a prosecution under.s. 211 of the Penal 

Criminal Revision No. 877 of 1915 against the order of H. Allanson, 
Sessions Judge of Cuttack, dated May 25, 1915, 
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Ganaadhae 

Pradhan 

Emperor. 


Otxie commence^. It is a matter of discretion, and the High Court will not, 
having regard to s. 537 of the Code, interfere vvith a conviction if the 
accused lias not been prejudiced. 

The facts of fc’ie case are as follows. On the 24th 
December 1914, the petitioner, Gangadhar Pradhan, 
laid an information at the Kendrapara thana, alleg- 
ing that he was informed that a burglary had been 
committed in liis house, the night previous, during 
]}is absence from home, and that be suspected cei'- 
tain persons named. On the morning of the 25th 
the Sab-Inspector proceeded to the petitioner’s village 
and searched the houses of the suspects. He then 
held an investigation and submitted a report, dated 
the 30th, to the Subdivtsional Officer stating that the 
case w’as maliciously false, and recommending the 
prosecution of the petitioner upder ss. 182 and 211 
cf the Penal Code. Thereupon, the Subdivisional 
Magistrate called fora further rei^ort from the police 
on the question of the petitioner’s motive, and the 
same was sent in on the 21st January 1915 confirm- 
ing the previous report. On the latter date the peti- 
tioner filed a petition before the Magistrate impugning 
the correctness of the police reports and praying for 
judical inquiry and ■ subsequent trial of the suspects. 
Tim Magistrate thereupon passed the following order, 
without examining the petitioner 

“To Babu J. N. Mitra, Snb-l)e.puty, Magistrate, for inquiry and report. 
After conisideriug tbe police reports and tbe.' other evidence adduced in Court, 
if lie agrees in the view taken by the police, he may submit a proceeding 
under s. 476 to this Court for tbe prosecution of the complainant under 

s. 211,1. p.c.” ^ 

The Sub-Deputy Magistrate examined the peti- 
tioner and his witnesses in Court, and also held a 
local investigation, and thereafter drew up a proceed- 
ing under s. 476 of- tbe Oriminal Procedure Code 
against the petitioner and submitted it to the Sub- 
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divisional Officer with a report that the case was false. 1915 
On teceipt of the record, the latter, without formally ganuadhae 
dismissing the ijetition of the 21st January, issued a Peadhan 
warrant against the petitioner under ss. 182 and 211 of bhi'eror. 
the Penal Code and proceeded to try him thereunder. 

He convicted the petitioner, on the lOth May 1915. 
and sentenced him to six months’ rigorous imprison- 
ment. An appeal against the order of conviction 
was dismissed hy the Sessions Judge of Cuttack, on 
the 25th May, and the petitioner thei’eupon moved the 
High Court and obtained the present rule. 

Babii Biswanath Bose and Babu Dhirendra Nath 
for the petitioner. 

Afr. >S'. for the Crown. 

Our. adv. viilt. 

Chapman and Walmsley JJ. The petitioner laid 
an information at a police station to the effect that 
his house had been broken into at night. The police 
investigated and reported that the charge was false. 

Tliey requested that the petitioner be prosecuted 
under section 182 of the Indian Penal Code. The 
report was received by the Subdi visional Magistrate. 

Upon the same date the Subdi visional Magistrate 
received a petition from the petitioner impugning the 
police report, and asking that the persons whom he 
accused should be put on their trial. The Shbdivision- 
pl Magistrate referred this petition to a Sub-Deputy 
Magistrate for inquiry and report, intimating that, if 
the Sub-Deputy Magistrate agreed with the view taken 
of the case by the police, he might submit a pi’oceeding 
under section 476 of the Code of Criminal Procedure to 
the Subdivisional Magistrate for, prosecu.tion of the 
petitioner under section 211 <5f the Indian, Penal Code. 

The Sub Deputy Margistrate . examined the petitioner 
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and his witnesses and held a local investigation. He 
also examined the police officer. He reported that 
the charge was false, and submitted a proceeding under 
section 476, for the prosecution of the petitioner under 
section 182 and section 211 of the Indian Penal Code, 
to the Subdivisional Magistrate. The Subdivisional 
Magistrate directed that the case should be entered as 
false. The Subdivisional Magistrate thereupon tried 
the petitioner upon charges under sections 182 and 
211 of the Indian Penal Code. The trial ended in 
conviction. 

It has been held by this Court that a petition such 
as that presented by the petitioner to the Subdivi- 
sional Magistrate is a complaint. The latter should, 
therefore, either have made over the complaint t^ the 
Sub-Deputy Magistrate (not for inquiry and report 
but for disposal) oi’ he should have examined the 
complainant himself, recorded reasons for distrusting 
the truth of the complaint, held the enquiry liimself 
and then himself passed a formal order dismissing the. 
complaint. The important points to notice are, 
that such a petition should always be treated as a com- 
plaint ; and, secondlj/, that the petition should not be 
referred to another Magistrate for inquiry and report. 
If sent to another Magistrate, it must be sent for 
disposal. The other Magistrate can then, after inquiry 
and making a proper order dismissing the complaint, 
paSs an order under section 476. The Code does not 
permit a Magistrate to refer a complaint to another 
Magistrate for inquiry and report. An order under 
section 476 made by the other Magistrate in such a 
case would be without jurisdiction. We have been 
somewhat particular in setting out the above details 
because the law on the subject is very imperfectly 
understood. In most subdivisions the magisterial 
staff consists of a Subdivisional Magistrate and a Sub- 
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Deputy Magistrate, and it is not nnnatural that die 
Subdivisioual Magistrate, knowing that lie will have 
to try the charges under sections 182 and 211 himself, 
should send tiie case in the first instance to tiie 
Sub-Deputy Magistrate for inquiry and report. The 
motive is not improper bat tlie procedure does not 
have the sanction of the Code, and it freqaently gives 
rise to legal difficulties. 

It has been held, however, by a Bull Beiicli of this 
Court, in the case of Queen-Empress v. Sham Lull (1). 
that in sncli a case the Siibdivisionai Magistrate 
derives his Jurisdiction to try tlie charge under section 
211 not only from the order, if any. under section -176 
but also from the police report. There can be no 
doubt, therefore, that the trial was with Jurisdiction. 

Th& Subdivisioniii Magistrate would have exercised 
a better discretion if lie bad acted in the manner which 
we have indicated above. But it is a matter of discre- 
tion not of statutory provision. There is no statu- 
tory provision requiring that such a petition sliall be 
finally disposetlof as a complaint before the prosecution 
under section 211 commences. Now' after conviction 
a breach even of a statutory provision can be remedied 
by the application of section o37 of the Code of Crimi- 
nal Procedure which says that, subject to tlie provi- 
sions of the Code, no sentence shall be reversed on 
revision on account of any error, omission or irregular- 
ity in the proceedings before trial, unless a failure of 
Justice has in fact been occasioned. The words “ in 
fact ” have at the last amendment been added to the 
section to emphasize the reality of this requirement. 
We are quite nnable to say that any failure of Justice 
has in fact been occasioned in the present case.. The 
rule is discharged. 

.E- H- M- Rule discharged. 

(1) (1887) I. L.ll 14 . Pole 707,. . 
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Before Moo!, erjee and Roe JJ. 

JANAKI NATH HORE 

V. ■ 

PRABHASINI DASEE.* 

Appeal^Beviey>--Ckil Procedure Code {Act V of 1908) 0* XLI.^ r, 11 ; 
0. XLVII^ r. 4 — Notice of review to respondents^ if necessary — 
‘‘ Opposite party f — Grounds of appeal.^ if restricted.^ on review-— 
Bengal Tenancy Act {VIII of 1 S3 6)., ss* 85f 169 161 ' — Sale in execution 
of a decree under Chap. XIV of that Act — Purchase hy a stranger — 
Meaning of ‘‘ encumbrances'' in s. 161 of the Bengal Tenancy Act. 

Where aa appeal was summarily dismissed by a Divisional Bench, of 
tbi.s Court and such order was ultimately set aside on review by tiie said 
Bench on an ejc parte application without notice to the respondents : — 

Htld.^ that the last order was valid even in the absence of such notice, 

Joy Kumar Butt Jha Eshree N and Butt Jha{\)^ Haladhar Jha v. 

Syecl Shah Mahomed (2) followed. 

Abdul IlaJdm Chowdhiiry v. Hem Chandra Bus (b) dissented from. 

The expression “ opposite party ” in 0. XLVll, r. 4 of the Civil Proce- 
dure Code means the party interested to support the order sought to be 
vacated or modified upon the application for review. 

After an appeal is allowed under 0. XLI, r. 12, after review, the appel- 
lants are not restricted to the single ground for appeal which was tlie basis 
for review, but the whole appeal is before the Court when the case is taken 
up for final disposal. 

Lulchi Narain v. Sri Ram Ghanira (4) followed. 

The rights of a stranger who purchases at a sale in execution of ,i 
decree under Chapter XIV of the Bengal Tenancy Act, are regulated by 
s. 169 and not by s. 85 of that Act. 

Appeal from Appellate Decree, No. 2491 of 1913, against the decree 
of G. B. Mumford, District Judge of Faridpur, dated June 14, 1913, 
modifying the decree of Lai Beliari Chatterjee, Munsif of Goalundo, dated 
May 26, 1912. 

(1) (1872) 18 W. K. 475. (3) (1914) L L. K, 42 Calc. 433. 

(2) (1914; 25 Ind. Cas, 880. (4) (19U) 15 G. W^ N. 981, 
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The word encumbraDces ” in s. 161 of that Act , includes the interests 
of an under-raivat. 

Second Appeal by Janald Natb Hore and another, 
the defendants. 

At a sale for arrears of rent two non-transferable 
raiyati holdings, bearing jamas of Rs. 6-2 and Rs. 2-8, 
belonging to one Aruna Kanta Chanda were pur- 
chased by the predecessor in interest of the plaintiiE 
and the defendant No. 1 respectively. The plaintiff 
sued for declaration of title and recovery of possession 
with wasilat with respect to 8 plots of land which, he 
alleged, belonged to the jama of Rs. 6-2. Seven of 
these plots were found to appertain to the latter /anta, 
the remaining plot being found to belong to the 
defendant No. 1. It was also found that Aruna Kanta 
had executed a potta purporting to grant a kaiim ten- 
ancy in favour of defendant No. 1 with regard to these 
seven plots. The suit was dismissed in the Munsif’s 
Court, but the lower Ap]3ellate Court allowed the 
appeal in p)art, declaring the plaintiff’s title to the 
seven plots and ordering that she should I’ecover 
khas possession with wasilat to be determined here- 
after. Against this decision the defendants appealed. 
The appeal wars lodged in this Court ou the 81st July 
1913. On the 1st December 1913, the apiieal was 
summarily dismissed by Carnduff and Richardson JJ. 
On the 28th February, an application was made for the 
review of this order. This application wms heard on the 
8th of April ex parte, the previous order of dismissal 
w^as vacated and the aiDpeal ordered to be heard. The 
respondents urged two preliminary objections against 
the validity of this order, on the grounds tliat they had 
no notice of the application for review' and that the 
appellants should be restricted to the single ground 
upon which the review was based.. , . 
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Babu Kishori Lai Sarkar {'NitAi him Bahu Bipin 
Beliarij G hose and Bahu Harisli Chandra Hoy), tov 
the appellants, submitted that with regard to the 
preliminai’y objection about want of notice, reference 
should be made to Joy Kumar Dull Jha v. Eshree 
Nand Butt Jha (1). This procedure has been followed 
pi'actically uniformly in this Court for the last 40 years : 
see also Haladhar Jha v. Stjed Shah Maho})ied (2). 
Regarding the second objection, the fact that it has 
been granted in part in some cases after review or that 
it depends upon the circumstances whether a part or 
the whole of the appeal would have to be dealt with, 
does not bar the power of this Court to consider the 
appeal as a whole. With reference to the merits, the 
lower Court mistakingly based its decision on the 
ground that the land was an occupancy holding and 
hendb Aruna had no right to grant a sub-lease. But 
the appellants were in irossession from a time previous 
to the sub-lease and hence , should be considered as 
under-raiyats. Besides the plaintiffs cannot claim the 
rights of a landlord and hence sub-section (2) of 
section 85 of the Bengal Tejiancy Act will not apply. 
He is a stranger j)urchaser and will have to annul 
the encumbrances : see s. 159, Bengal Tenancy Act. 

Babu Hira Lai Sanyal, Baba Purendu Sundar 
Banerjee and Bahu Amareudra Nath Bose, for the res- 
pondents, contended that the review order was bad for 
want of notice : see Muhammad Zahir addin v. Nurud- 
din (3). We are the opposite party.- Abdul Hakim v. 
Hem Chandra (i). There is an analogy between an ex 
parte order granting review and an ex parte order 
allowing an appeal though filed beyond tbe period of 
limitation. Besides, the appellants should be restricted 
to the single ground trpon which review was granted: 

(1) (1872) 18 W. I! 175. (.S) (1903) 11 Mad L. J. 7. 

(2) (19l4)Ind. Caa. 880. (4) (19U) I. L. B. 42 Calo. 433. 
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Bhuhanessur Koer v. Ajodhya Singh {\) and Sadar- 
nddin v. Ekranmddini%). Regarding tlie merits, 
Ariiiiirs sub-lease was void as contravening s. 8o of the 
Bengal Tenancy Act, lie being merely an occupancy 
tenant and tliere being no registered lease : Jarip 
KJian V. Dorfa Beica 8) and Telam Pramanik v. 
Adii Sheikh (4). We are in the jiosition of landlords 
and hence we need not annul the interests of nnder- 
raiyats. S. 85(7) of the Bengal Tenancy Act will 
govern oiir case ; Peary Mohim v. Badiil Chandra (o), 
Oangadhar Mrmdal v. Rajendra Nath Ghosh (6), and 
Ashutosh v. Banomali (7). 

Mooker.ieb and Roe .TJ. This is an appeal by the 
defendants in a suit for possession of land upon declar- 
ation of title by purchase at an execution sale and for 
mesne profits. The Court of first instance dismissed 
the suit; upon appeal, the District Judge has reversed 
that decision and has made a decree for ejectment in 
respect of the first seven parcels of land. On the 
present appeal tlie propriety of the decision of the 
District Judge has been assailed as erroneous in law. 
But before we deal with the questions whicli arise in 
the appeal, we have to examine, two preliminarj^ 
objections taken on behalf of the plaintiff respondent. 

The appeal was lodged in this Court on the 31st 
July 1913. On the 1st December 1913, the apjieal was 
summarily dismissed under rule 11, Order XLI of the 
Code by Carnduff and Richardson JJ. On the 28th 
February 1914, an application was made by the 
appellants for a review oj this order. The application 
was heard ex parte on the 8th April 1914. The result 

(1) (191!) 15 0. L. J. 339. 0)(1913) 17 G. \V. N. 1G3. 

(2) (1913) 19 C. L. 225. (5) (19.0) I. L. It. 28 Calo. 2U5. 

(3) (1912) 17 C. W. N. 59. (6) (1913) 17 C. W. X 860. 

(7) (1913) 19 0, W. N. 412 ; 18 ,0. L. J. 252. 
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was that the previous order of dismissal was recall- 
ed and an order was made to the following effect : 
“The appear will be heard. Let the record be sent 
for and issue the n.snal notice.” On behalf of the 
respondent, two objections have been urged against the 
validity of this order, namely, first, that it is inopera- 
tive because made in contravention of rule 4 of Order 
XLVII of the Code, which requires that no applica- 
tion for review shall be granted without previous 
notice to the opposite party to enable him to appear 
and be heard in supportof the decree or order, a review 
of which is applied for ; and, secondly, that if the order 
he assumed to have been properly made without notice, 
the appellants are restricted to the single ground upon 
which the application for review was based. In our 
opinion, there is uo substance in either of these conten- 
tions. 

As regards the first objection, it need not be dis- 
puted, to use the language of Lord Macnaghten in the 
case of Muhanied Zahiruddin v. N uriiddin (1) that 
as a general rule, no order of review can be made 
without previous notice to the person in possession of 
the decree which is to be reviewed. But the substan- 
tial que.stion is, who is the “ opposite party ” uiaon 
whom notice of the application should have been served 
in this case. The expression “ opposite party ” is not 
defined in the Code, but it may be taken to mean 
the party interested to support the order sought to 
be vacated or modified upon the application for 
review. Now, what was the order in the present 
case which was sought to be recalled by the appel- 
lants and what was the order which they endeavoured 
to get substituted in lieu thereof? The order which 
they prayed might be recalled was to the effect that 
the appeal be summarily disipissed; and the order 
(1) (1903) U Mad. L. J. 7. 
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wliieli they wished to have substituted in its place 
was that notice of the appeal be served upon the 
respondent and that the appeal be heard on the 
merits after the record had been received. Can it be 
contended reasonably that the respondent was the 
“ opposite itarty” within the meaning of the expres- 
sion in the proviso to rule 4 of Order XLYII, 
that he was in fact interested to appear and support 
the order of summary dismissal, when the only order 
sought to ])e substituted therefor was that the ai^peal 
be heard in his presence ? In our opinion, the 
question must be answered in the negative. If we 
acceded to the contention of the respondent, the result 
would be that he would be subjected to needless _ 
harassment from which the Legislature intended to 
protect him by the introduction of rule 11, Order XLI 
of the Code. If it is obligatory upon the Court to 
issue notice ui^on the respondent when au application 
is made to review an order of dismissal under rule 11 
of Order XLI, the respondent must appear in answer 
to the rule to support the order of dismissal, without 
the record before the Court ; and if the rule is made 
absolute and the appeal directed to be lieai’d in the 
presejice of the respondent, he would have to appear a 
second time to support the decree under appeal. This 
re.sult could never have been intended by the Legisla- 
ture. The view we take is in accord witli that adopted 
in Joy Kumar Dutt Jha v. Eslmree Nimd Diitt Jha 
(1), where it was ruled that an application for review 
of an order of dismissal unde'’ section 25 of Act XXIII 
of 1861, which corresponds to rule 11 of Order XLI of 
the present Code, could be granted without the issue 
of any notice to the respondent. That procedure has 
been followed in numerous cases in this Court during 
the last 40 years, though we are informed that latterly 
(1) (1872) 18 W. R. 475. 
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ill one (ir two solitary iastaiices, amongst which may 
be mentioned Abdul Hakim s. Hem Chandra (1). the 
view has lieen taken that notice of the appliciition for 
review should he issaed upon the respondent. We 
are clearly of opinion that what lias been the practice 
of the Court for a long series of years is in conformity 
wnth the law and that we should not depart from it. 
We may farther point out that if tlie objection urged 
by the respondent were 11 founded, we could not 
give effect to it, for as was xiolnted out in the case 
of Haladhar Jha v. Syed Shah Mahomed(2) where 
a similar objection was unsuccessfully taken, the 
point must be urged before the Division Bench which 
granted the review; it is that Bench alone which 
can consider tlie projiriety of the order previously 
made and either maintain or vacate the original order 
of dismissal. The respondent has made a faint attempt 
to develop an analogy between an ex parle ovder grant- 
ing.a review and an ex parte order directing that an 
appeal be registered though filed beyond the period of 
limitation or on a memoradum insufficiently stamped ; 
on this basis, it lias been argued that in the former 
precisely as in the latter class of cases, the respondent 
is not bound by the order made in his absence and is 
competent to question its validity when the appeal is 
cal led on for final disposal in his presence. But, plainly 
there is no real analogy between the two classes of 
cases. It cannot be maintained for a moment that the 
order in the present case was made without jurisdiction 
and we are not prepared to adopt the view indicated 
in Abdul v. Hem Chandra (1) that the order made 
witliout notice is a nullity. Even if the contention 
of the respondents that notice is essential is well- 
founded, it shows at best that the order has been made 
irregularly or with material irregularity in the exercise 
(1) (lau) I. L. R. 42 Calc. 432. (2) (l9l4) 25 Iml. Cas. 880. 
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of the jntlsdiction po.ssesBecl by the Judges wlio grunted 
the review. That order, consequently, can neither he 
ignored jior vacated by us. But it is not necessary to 
deal with this aspect of the case in fuller detail, because 
in our opinion the order was properly made, though 
notice of the aijplication for review was not served 
o]i the respondent. 

As regards the second objection that the appeal 
should be restricted to the .single ground whicii was 
made the basis of the application for review, we are 
of opinion that it is entirely unfounded. Xo doubt, 
it was ruled by the Court in Bhn.hanesivari Koer v. 
AjocVtya Singh (J), that an apidication for review 
may be granted in part ; and as i)ointed out in Saclar- 
ucldin V. Ekramuddin (2), whether the entire case is 
or is not reopened when a review has been granted, 
must depend upon the circumstances of each indivi- 
dual case. Bxrt it is plain that in this case the entire 
appeal is opeji because, as was pointed out in Lukhi 
Narain v. Bam Chandra (3), when an appeal is ad- 
mitted under rule 12 of Order XLI of the Code, the 
appeal cannot be restricted to oim or more grounds 
specified in the memorandum of appeal ; the whole 
appeal is before the Court when the case is taken up 
for final disposal. We hold accordingly that all the 
grounds taken in the memorandum of appeal may be 
considered by us. 

AVe now turn to the merits of the appeal. The 
case was argued in the Courts below on the assump- 
tion that the land in dispute constituted an occupancy 
holding of one Arun Kanta Ohunder who granted a 
permanent sub-lease on the 3rd December 1899, to the 
first defendant. The case for the defendant is that 
at the time when this sub-lease was granted, he was 
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already in occui)ation as a tenant, and that the sub- 
lease did Jiot create any new tenancy. Tljis sub-lease 
contravened the provisions of section 85 of the Bengal 
Tenancy Act, as it created a term exceeding 9 years 
and would not have been admitted to registration, if it 
liad been stated in the document that the grantor was 
an occupancy raiyat. But the title of the defendant 
does not depend upon the sub-lease. He has been in 
possession from a period antecedent to the lease upon 
payment of rent to his grantor, and has thus acquired 
the status of at least an under-raiyat. The question 
is, whether the plaintiff is entitled to eject him. 

The plaintiff purchased the holding at a sale held 
in execution of a decree for arrears of rent on the 
2lst January 1901, and instituted this suit on the 
4th December 1911, to eject the defendant as a tres- 
passer. It is plain that there is no room here for the 
application of the principle recognized in Manih 
Borai v. Bani Oh. Mandal (1) and Arab Aliv. R ;chi- 
muddi (2), namely, that when a person has granted a 
lease on the allegation that he had such interest as 
entitled him to create a valid lease in favour of the 
grantee, the doctrine of estoppel operates between the 
grantor and grantee ; in other words, that it is not 
competent to the grantor to show that the recitals in 
the document as to his status are incorrect and that on. 
the true state of facts, he had no authority to create 
the lease. Here the question does not arise between the 
grantor and the grantee, and the sub-lease is conse- 
quently liable to be attacked as void, on the principle 
explained in Ja^np Khan v. JJorfa Bewa (3) and 
Telam Paramanik v. Adu Sheikh (4) The plaintiff 
is a purchaser at a sale held in execution of a decree 
for arrears of rent and we have to investigate his 

(1) (1910) 13 U. L. J. 649. (3) (1912) 17 C. W. N. 59. 

' (2)(1911) 13 C.L. J. 656. (4) (1913) 17 C. W. K. 468. 
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rights aucl privileges. In this connection our atten- 
tion has been invited to two classes of cases, where 
two distinct principles have been recognised. In 
the first class of cases, namely, in Amirullah v. 
Nazir (1), and Lai Mahomed v. Jagir Sheikh (2), 
the doctrine was recognised that the landlord of 
an occupancy raiyat, who has purchased the interest 
of the raiyat and is thus brought into direct con- 
tact with the under-raiyat inducted on the land by 
the occupancy raiyat, cannot, in view of the provi- 
sioxis of section 22 of the Bengal Tenancy Act, seek 
t,he benefit of sub-section (I) of section 85 which 
provides that if a raiyat sublets otherwise than by a 
registered lease, the sub-lease shall not be valid against 
the landlord, unless made with the landlord’s consent. 
In the second class of cases, namely, Pearg Mohun 
Mookerjee v. Badul Ohandra Bagdi (3), Gangadhar 
Mondal v. Bajendra Nath. Ghosh (4) and Ashufosh v. 
Banomali (5), the principle is enunciated that wlien 
a landlord purchases the occupancy holding at a sale 
in execution of a decree for arrears of rent, it is not 
necessary for him to annul the interest of the under- 
raiyat as an encumbrance, because it is an interest 
which is not valid against him by virtue of sub- 
section (i) of section 85. The case before us is not 
covered by either of these two principles. We have 
not here to deal with the case of a landlord who has 
purchased by private alienation or at a sale held in 
execution of a decree for arrears of rent. We have to 
investigate the case of- a stranger who has purchased at 
a sale held in execution of a decree under Chapter XIV 
of the Bengal Tenancy Act. His rights are clearly 
regulated by the provisions of that chapter. Section 

(0(1906)1. L.R. 34 Calc. 104. (4) (1913) 17 C. W. N, 860. 

12) (1909) 13 C. W. N. 913. (6} (I5l3}.l9 C. W. & 412 ; 

(3) (19L0) I. L. R. 28 Calc. 205. 18 0. L. J. 252. 
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159 provides that where a holding is sold in execution 
of a decree for arrears due in respect thereof, the pur- 
chaser shall take subject to the interests defined as 
‘protected interest’ but with power to annul the inter- 
ests defined as encuinbrairces.” Section 160 defines 
“protected interests.’' Section 161 defines the term 
‘encumbrance’ to mean a lien, sub-tenancy, easement 
or other right or interest created by tlie tenant on his 
tenure or holding or in limitation of his own interest 
therein and not being a protected interest as defined 
in section 160. Tire sale in this case was held under 
Chapter XIV, and, consequently, must be deemed to 
authorise the purchaser to annul all encumbrances 
mentioned in section 161. But tlie plaintiff contends 
tliat as he is a purchaser at the instance of the land- 
lord, he is the landlord within the meaning of section 
85 and that . as against him the sub-tenancy of the 
defendants is not valid. To give effect to this conten- 
tion of the respondent, It would be necessary to read 
into section 85, words which do not find a place there. 
We should have to read and construe section 85 as if it 
provided that sub-leases by the occupancy raiyat shall 
not be valid against his landlord nor as against a 
pei'son who has pui’chased at a sale in execution of a 
decree for arrears of rent held at the instance of the 
landlord. The obvious answer to the contention of 
the respondent accordingly is that these or similar 
words are not in section 85. The substance of the 
argument is a choice between two conflicting posi- 
tions. One possible view' is that as the sub-tenancy 
is not valid against the landlord, when he takes 
proceedings to enforce the decree for arrears of rent 
and brings the holding to sale, he does so on the 
assumption that the sub-tenancy does not exist ; that 
is, he acts in a manner contrary to the express 
language of, section 159. The other possible view 
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is tliat tbe land lord acts in conformity with sec- 
tion 159, and that the property is sold with liberty 
reserved to the purchaser to annul the sub-tenancy. 
If the landlord himself happens to purchase, it 
becomes superfluous for him to pi’oceed in the 
manner pj’ovided in section 167 by service of notice 
upon the encumbrancer, because as soon as he is 
brought into direct contact with the sub-tenant, he is 
entitled to take up the position that the sub-tenancy 
as against him is not valid. On the other hand, 
if the property passes into the hands of a stranger, 
he takes the requisite steps under section 167 to annul 
the sub-tenancy. This view does not involve any 
hardship upon the purchaser, nor does it tend to 
depreciate tbe value of the holding as was apprehended, 
by the respondent. We may add that the question 
which now requires decision was left open for 
consideration in the case of Ashatosli v. Banonialiil). 
and after full consideration of the arguments addressed 
to us we are of opinion that it should be answered 
against the respondent. 

The result is that this appeal is allowed, the decree 
of the District Judge set aside and that of the Court 
of first instance restored with costs both here and 
in the Court of Appeal below. The effect of our 
decision will be that the defendants will be tenants 
under the plaintiff in respect of the first seven parcels 
of land. 

N. C. s. Appeal alloived. 
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Before Imam J. 

SDKDMARI GHOSB 

V. 

OOPI MOHAN GOSWAML* 

Costs — Pnncipxl and Agent — Costs betxeen Principal and Agent in a suit 

for account — Manager^ liahility of for costs — Presidency Small Cause 

Courts Act {XV of 1S82), s, 22 — Practice, 

In the matter o£ costs, the Court’s discretion is to be exercised with 
special reference to all. the circumstances of the case including the conduct 
of parties. 

Sheo Dyal Tewari Ghouihury v. Bishunath Tiwari Chotidhury (1) 
referred to. 

If a person takes up the management of another’s estate and collects 
and disburses moneys, he must be ready with his account ; and if his 
failure to perform this obvious duty necessitates a suit, then he must 
• pay the costs. 

Collyer v. Dudley (2) referred to 

So, where a manager has deliberately set up a fahe defence, and on 
being ordered to render an account, ’submits a false account and suppresses 
important documents thereby hampering and prejudicing the inquiry, 
it is only right tliat he should pay the full costs of, and incidental to, 
'fhe.'Suit.' ■ 

Ramgopaul Chatterjee v. Bhoban Mohan Banerjee{f>) and RurrinaVi 
Rai V Krtshnt Kumar Bakhskl (4) referred to. 

Because in a suit for an account a sum of money less than Rupees 1,040 
was found due by the defendant, it dues not follow that such a suit should 
have been instituted in the Presidency Small . Cause Court, and that the 
provisions ^)f s. 22 of the Presidency Small Cause Courts Act apply. 

Original Civil Suit No. 176 of 1910 and Small Cause Court Transfer 
Suit No, 3 of 1910. 

(1) (1868) 9 W. H. 61, 63. (3) (1864) Coryton’s Rep. 126. 

(2) (1823) 2 L, J. gi) 15. (4) (IB86) I. U B. 14 Calc. 147, 159 


VOL. XLIIL] CALCUTTA SERIES. 


191 


This was a suit for account brought by the plaint- 
iffs against the defendant, who had been manager of 
certain property situated outside Calcutta belonging 
to the late Mr. Lai Mohan Chose. A preliminary 
decree had been passed for an account to be taken 
before the Assistant Referee; and the matter came 
before Imam J. foi' farther directions on the Assistant 
Referee’s report. 

Prior to the institution of this suit in the High 
Court, the defendant had filed a suit against the plaint- 
iffs in the Presidency Small Cause Court for the 
recovery of arrears of salary. The plaintiffs did not 
dispute the claim, but had demanded from the defend- 
ant an account of his management; and on his 
denying that he was accountable at all, they filed the 
present suit in the High Court and obtained an order 
for the removal of the defendant’s suit in the Presi- 
dency Small Cause Court for trial with this suit in the 
High Court. 

Mr. H. D. Boss and Mr. B. K. Ghose, for the 
plaintiffs. 

Mr. S. li. Das, for the defendant. 

Imam J. This matter comes up for further direc- 
tion on the Assistant Referee’s report. The principal 
question involved in it is one of costs. The defend- 
ant had sued the plaintiffs for arrears of salary 
amounting to Rs. 1,886-12-6 in the Small Cause Court 
of Calcutta. The plaintiffs then instituted this suit in 
this Court for account against the defendant. The 
suit in the Small Cause Court was removed to this 
Court for trial with this suit. The plaintiffs repre- 
sent the estate of the late Mr. Lai Mohan Ghose, and 
it is the common case of the parties that in 1908 the 
defendant was the Manager of th© Bairagadi estate 


1916 

SUKITMARI 

Ghose 

V. 

Gopi Mohan 
GoSWAM!. 


m 

1916 

SL'KUMAKI 

Ghuse 

V. 

Gopi Mohan 
Gobwami. 

Imam J. 


INDIAN LAW REPORTS. [VOL. XLILL 

beJ.on.i>ing to the deceased. In answer to the claim of 
the plaintiffs for account, the defendant in his written 
statements stated that he was not accountable to the 
plaintiffs nor had he been accountable to the late 
Mr. Ghose, inasmuch as lie had fully explained to the 
latter all his dealings witli the saul estate and his 
management tiiereof. The plaintiffs admitted the 
defendant’s claim to Rs. 1,886-12-6 as arrears of salary. 
A preliminary decree was passed for accounts which 
were directed to be taken before the Assistant Referee. 
In the state of facts filed by the defendant he showed 
Rs. 44 or thereabouts as balance due to him. The 
plaintiffs disimted the accuracy of that account and 
sought to surcharge and falsify the defendant’s state 
of facts and alleged that he had not accounted for 
various sums received by liim as Manager, and that he 
had entered certain fictitious payments in his account. 
After a prolonged enquiry extending over 60 days or 
more, the Assistant Referee has reported that the 
defendant has failed to account for Rs. 716 out of the 
moneys collected by him as Manager of the said 
Bairagadi estate. Prom the report of the Assistant 
Referee, which stands confirmed by effluxion of time, 
it appears that the book most important for the 
enquiry, viz., the Talab-baki, was supjiressed by the 
defendant though he had been called upon to produce it. 

He has been guilty of suppression of other matei'ial 
documents also. Judging from the Assistant Referee’s 
report the defendant’s conduct deserves the fullest 
condemnation. His motives have been described by 
the Assistant Referee as “ not honest from tlie outset.” 
The Court’s discretion in the matter of costs, as was 
explained in Slieo Di/al Tetvary QlioiuHrary v. 
Bish-imath Tewari Ohoudhry (1), is to be exercised 
with special reference to all the circumstances of 
( 1 T( 186 §)'« w. R. 61 , 63. 
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fhe case iiicluiling the conduct of parties. A pei-son 
who takes up the management of another’s estate and 
collects and disburses moneys has to be ready with 
his account. His failure to perform the obvious duty 
necessitates a suit, and he must pay the plaintiff’s 
costs : Collyef v. Dudley (1). In the presejit suit it 
is not merely an unreadiness to account thtit stands 
to the discredit of the defendant, but lie set up a 
deliberately false defence that he was not account- 
able at all, and, when decreed to render an account, 
submitted a false account and supiiressed important 
documents thereby hampering and prejudicing tlie 
enquiry before the Assistant Referee. In view of 
the bond fide and honest character of the plaintiff's 
suit and the reprehensible conduct of the defendant, 

I am clearly of opinion that the plaintiffs should be 
allowed full costs, including costs of, and incidental 
to, the enquiry. The case of Bam Ciopal Ghaiterjee 
V. Bhuban Mohan Banerjee (2) is in point. There is 
also a higher authority in Hurnnath Eai v. Krishna 
Kumar Bakshi (3), in which their Lordships of the 
Privy Council ordered the defendant to pay the costs 
inasmuch as he had taken the untruthful course of 
denying his receipts, his fiduciary position, and his 
accountability in toto. 

Mr. S. R. Das, on behalf of the defendant, objects to 
costs being allowed to the plaintiffs on the ground 
that the suit for account should have been filed in 
the Small Cause Court. He maintains that the Assist- 
ant Referee having found that only a sum of Rs. Tib 
had remained unaccounted for, the claim was well 
within the jurisdiction of the Small Cause Court, and 
the plaintiffs having obtained a decree for less than 
Rs. 1,000 in this Court, they are not entitled to any 

(1) (1823) 2 L. J. Oh. 16. (2) (1864) Uoryton 126. 

(3) (1886) 1. L. B. 14 Calo. 147, 169, 
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costs under the provisions of section 22 of the 
Presidency Small Cause Courts Act. I cannot accede 
to this contention inasmuch as the plaintiffs conld 
institute their suit in the Small Cause Court only if 
they were in a position to appraise its value within 
the pecuniary jurisdiction of that Court, wliich they 
could not do on the facts of tliis case. The sum 
ascertained by the Assistant Referee has been arrived 
at by an enquiry. I do not think that a suit for 
account without a claim to a specific sum within the 
competence of the Small Cause Court can lie in that 
Court. But even if it were conceded that this suit 
was cognizable by the Small Cause Court, I would not 
hesitate to certify that it was fit to be brought in the 
High Court. 

For these reasons, I allow f all costs on Seale No. 2 
to the plaintiffs, including reserved costs, if any. 
The costs will include the enquiry before the Assist- 
ant Referee and the Commission at Dacca. 

The defendant wilP get the costs of the Small 
Cause Court transferred suit on the Small Cause 
Court scale. To the defendant is decreed the sum 
of Rs. 1,370-9-71 from the plaintiffs on account of 
salary. Out of the said sum the sum of Rs. 1,170-12-6 
will carry interest at 6 per cent, from the date of the 
Assistant Referee's rej)ort till the date it came to be 
filed. 

The amount deposited by the plaintiffs in the 
Small Cause Court transferred suit, or any portion 
of it, will not be withdrawn by the defendant till the 
costs of both parties have been ascertained. The 
plaintiffs will get the costs of this application. 

W. M. C. 

Attorney for the plaintiff : S. G. Miikerjee. 

Attorney for the defendant : H. N. DuU. 
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APPELLATE CIVIL. 

Before D. Chatterjee and Chajmian JJ. 

BHIKARIRAM BHAGAT 

■■■ ■ . IK ■ 

MAHARAJ BABADLIR SINGH/^ 

()ocuj)tmc>f Right -‘Inddenis of aimiher tenancij under the same landlord but in 

different kmliiies in the occupation of the occupancy raiyat — Bengal 

Tenancy Act (VIII of 1SS5), 18$, 

The pro visions of the Bengal Tenancy Act are applicable to a tenancy 
for building a sliop in a market in which the tenant afterwards came to 
reside, wliere the tenant has occupancy right in certain jamas under tiie 
same landlord in a different village from before the acquisition of the ten- 
ancy for building tlie shop. 

Golam Mowla v. Abdool Sowar Mondul (1). Proiap Chandra Das v, 
Blseswar Pramanlch (2), Krlpa Nath Ckahrahutty v. Sheikh Ann (3) and 
Harihar Chatter jee v. Dinu Bera (4) referred to. 

Second Appeal by Bbikariram Bhagat and others, 
the defendants. 

The appeal aro.se ont of a suit for ejectment, on the 
defendants not complying with the notice to quit. In a 
previous suit by the plaintiff for ejectment against the 
defendants as trespassers on the lands in suit, it was 
decided that the defendants held the land in suit as 
tenants and conld not therefore be ejected as trespass- 
ers. The case for the plaintiff was that the defendants 

^Appeal from Appellate Decree, No, 572 of 1913, against the decree 
of E. Panton, District Judge of Murshidabad, dated Sep. 25, 1912, 
modifying the decree of Debendra Bijoy Bose, Subordintate Judge of 
Murshidabad, dated June 30, 1911* 

(1) (1893) 13 C. L. J. 255. (3) (1906) 10 C. W. N. 944. 

(2) (1904) 9 C. W. N. 416. (4) (1911) 14 G. L. J. 170. 


1915 
June 7. 


196 


INDIAN LAW RBPOHTS. [VOL. XLIII. 


1915 

Bhikahibam 
Bhaoat 
V : \ 

Mahabaj 
Bahadur 
Singh. 



had been holding the lands without any permanent 
right for about ten years and had built a pakka house 
oil one of the plots in dispute without any rigid or 
perniission from the plaintiff. 

The defendants denied possession of plots other 
than the one on which the house stoo<l and contended, 
inter alia, that as they held many raiyali Jamas under 
the plaintiff elsewhere, they held in tiieir permauenl 
occupancy right the remaining plot in dispute in the 
present suit wliere they had built their pakka house 
more than 12 years before the present suit with the 
knowledge of the plaintiff, that as such the suit was 
barred by estopiiel and limitation, and that they were 
not liable to be ejected, and even if they were, they 
were entitled to compensation for the house. They 
further pleaded that no notice to quit w^as ever served 
on them, that the alleged notice was not legal and 
sufficient and that the jilaintiff was not entitled 
to any compensation. 

The learned Subordinate Judge held that the de- 
fendants were not in possession of plots other than the 
one on which the house stood and partially decreed the 
suit. He declared the plaintiff’s right to eject the 
defendants on payment by the former of a sum, of 
Rs. L200 as comiieusation for the buildings. Against 
this the plat ii tiff appealed, his contention being that 
the defendants were not entitled to any compensation. 
The score of the appeal was widened by the cross- 
objection of the defeudants in wliich they challenged 
the finding that they could be ejected at all. The 
learned District Judge allowed the appeal witli costs 
and modified the decree of the lower Court by declar- 
ing that the defendants were entitled to remove the 
buildings from the land and allowed.them six months’ 
time from the decree to do this. This provision was 
made in lieu, of the proylsioti us to compensation iu 
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fche decree of tlie Court of first instance. The ci’oss- 
objection was dismissed. 

The defendants thereupon appealed to tlie High 
Court. 

Babu Eamchandra Majiwidar (with him Babu 
Nagendranath Sen), for the ai)pellants. Section 182 
of the Bengal Tenancy Act applies. An occupancy 
raiyat acquires the same right in othery(:<?72a.s that he 
may have in the locality. It is not eAmn necessary for 
the acquisition of sucli right in the new jama that 
the tenant sliould hold under the same landlord : 
Golani Mowla v. Abdool Sowar MoMdil {!), Protap 
Chandra Das v. Bisesivar Pramanick (2), Kripa Nath 
Chakrabutty w Sheikh Ann (3), Harihar Ohatterjee v. 
Dimi Bera (4). 

On the question of limitation, I contend that the 
District Judge is wrong in thinking that adverse 
possession for more than 12 yea)'s is needed to create a 
bar. Just 12 years is enough. We set up a perman- 
ent right. See section 45, Bengal Tenancy Act. 

Babu Dwarka Nath Chakravarti, for the respond- 
ent. My learned friend has misunderstood the cases 
cited by him. The cases do not support the extreme 
contention that occupancy right may be acquired in 
all cases. It would be absurd to hold so. The original 
imrpose of the tenancy must be looked to. Occn- 
pancy right can only be acquired in agricultural lands 
or in homestead. Where the original object was 
neither of the two, the tenant cannot acquire occu- 
jDancy right. The landlord has rights as much as 
anvbodv else. 
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[.Judgment was reserved for a fortnight and then 
another week to allow parties to come to terms. The 
respondent was unwilling to settle the matter.] 

D. Chatterjee and Chapman .TJ. The defendants 
were raiy^ts holding certain yamas under the father 
of the plaintiff at Nalhati. When the Bokhara station 
on the Nalhati-Azimganj Railway (broad gauge) was 
opened, the father of the plaintiff wanted to establish 
a bazar. To do so he wanted shop-keeper's to settle on 
his lands near the station. The defendant Bhikhari 
was asked to come and open a shop and he did 
come and was given some lands to build his shop 
which would necessarily be his dwelling house also. 
He built a katcha thatched houee and held his shop 
there for a time. Then after a short time he built a 
pakka room and subsequently other pakiM rooms and 
resided with his family there and held his shop as 
well. He acquired several raiyati jamas in this 
place also under, the plaintiff, so that he is a raiyat 
under the plaintiff at Nalhati as well as this place 
called Sanko or Raipur Telkul. Being a raiyat at 
Nalhati he acquired the lands for building the shop 
where he resided and then he became a raiyat at 
Raipur Telkul or Sanko and resided in the shop- 
building and carried on his agricultural operations 
from there. 

The plaintiff, at first, sued to evict him as a tres- 
passer but failed, the Court holding that the defendants 
were tenants and could not be ejected without a proper 
notice. ■* . 

This suit was then brought after the service of a 
notice. The question whether the tenancy is governed 
by the Transfer of Property Act or by the Bengal 
Tenancy Act was raised in the previous case, but in 
view of the finding on the question of notice the 
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Court did not thiuk if uocessury to go into the ques- 
tion. In this ease the trial Judge held that, as the 
land was originally taken for building a shop, it was 
governed by the 'Transfe.r of Property Act and made a 
decree for ejectment on the j)ayment of Rs. 1,200 as 
cnmj)ensation. On appeal by the plaintiff and cross- 
appeal by the defendants, the learned District Judge 
decreed the entire suit, allowing the defendants time 
to remove the materials of their pakka house. 

In second appeal, it has been contended that both 
the Courts below are wrong in not applying the provi- 
sion of the Bengal Tenancy Act. We think this conten- 
tion is supported by a number of decisions of this Court 
dating back from 189?). *In the case Golam Moivla v. 
Abdool Sowar Mondid (1), Mr. Justice Rampini held 
that if a raiijat holding/ofes with occupancy rights in 
a. village holds bastii land in the same village, not as 
a raiyat but separately from his t'aiyafi holding, he 
would, in the absence of a local custom to the contrary, 
have a right of occupancy in the homestead also. It is 
not clear from the report v/hether the homestead and 
the jo te were held under the same landlord. Then in 
the case of Protap Chandra Das y. Biseswar Pra~ 
manick{2), the homestead was under one landlord and 
the jote irnder another in the same village. Mr. Justice 
Geidt held that section 182 of the Bengal Tenancy Act 
applied. Mr. Justice Ghose did not think it necessary 
to go into the question. This was in 1901. Then in 
1906 came the case of Kripa Nath Chakrabutty v. 
Sheikh Ajiu (8), in which Rampini and Mookerjee JJ. 
held that the homestead and the raiyati need not be 
in the same village or under the same landlord and 
section 182, Bengal Tenancy Act, applied when both 
were different. The above cases were followed by 
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Mookerjee and Temion JJ. in the case of Harihar 
Chatterjee V. Dimi (1), and it was held that foi* 
the application of section 182 of the Bengal Tenancy 
Act it was not necessary that the homestead and the 
rahjati should he either in the same village or under 
the same landloi'd. Under these rulings, the defendants 
would be holding the homestead lands at Sanko sub- 
ject to the provisions of the Bengal Tenancy Act from 
the beginning. 

But supposing chat during the first 2 or 3 years 
during which the defendants merely held their shop 
and resided on the disputed land, and held jotes at 
Nalhati, they could not invoke the aid of section 182 
of the Bengal Tenancj" Act, there can be no manner 
of objection under a long course of rulings of this 
Court to their claiming the protection of that section 
after they became agriculturists at Sanko and carried 
on agriculture from their residence at Sanko which, 
was also used as a shop. The incidents of their tenure 
of tlie l.iomestea(l are, thei-efore, governed by the Bengal 
Tenancy Act as no local custom to the contrary is 
alleged or proved. Tlie suit for ejectment, therefore, 
fails. As the parties have not been able to agree as 
to the rent payable for the homestead, that must form 
the subject of a separate suit. 

Thi^ appeal is allowed and the suit of the plaintifl; 
dismissed with costs in all Courts. 
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Before Chaudlmri J, 

ADMINISTRATOR-GENERAL OF BENGAL 

V. 

A. D. CHRISTIANA/ 

Will — Succession Act (A’' of lS6o) ss. 311^ 312 — Demonstrati ee legacy— 
Interest^ whether payable 07i a demonstrative legacy— -Where 7io time 
for payment dxed hy will^ the time from which interest 7nms. 

Where a testator had bequeathed legacies to several grandchiidreri 
named in the will to be paid from the sale proceeds of certain house 
property after the death of a daughter and the marriage of a grand- 
daughter and it was contested that inasmuch as there is no specific 
provision in the Succession Act for the payment of interest on demonstra- 
tive legacies, no interest was payable : — 

Held^ (a) that interest is payable upon demonstrative legacies ; and {b) 
that where there is no time for paymeat fixed, although the amount is 
expressly made payable out of a particular fund, the case is governed by 
the principle laid down in Lord v. Lord (1), and s. 311 of the Succession 
Act applies. Also held^ that the rate of interest is 4 per cent per annum. 

Lord v. Lord (1), Chirmam Rajamannar v. Tadihonda Ramachendra 
Rao (2), Mullins v. Smith (3), and In re Wolford^ Kenyon v. Walford (4> 
referred to and follow’ed. 

Ill tills case the AdinLiiistrator-Genei’al for Bengal 
took out an originating summons for the determina- 
tion of certain questions which had arisen in connec- 
tion with the administration of the estate of one 
Alexander Watson Christiana, who died in Calcutta 
leaving a wdll dated 1st October 1897. Probate of the 
w^ill was granted on 10th. January 1898 to the exe- 
cutor appointed by the will who administered the 

^Original Civil Suit xSo. 597 of 1916. 

(1) (1807) L.li. 2 Ch. App. 782, 789. (3) (1860) 1 Drew & Sm. 204. 
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estate until 13th January 1911, when he transferred 
the estate to the Administrator-General of Bengal 
u Oder the power given to him by the will and the 
power vested i n him by s, 31 of the Administrator- 
General’s Act (I of 1874). 

By his will the testator after giving certain 
ann a ities and legacies, which are immaterial for the 
purposes of this report, made 'the following bequests 
and dispositions : “ To my grandchildren named in 
the margin I leave Rs. 1,000 each from the sale of 
house No. 8, Lindsajf Street and my half share of 
house No. 4, Oj'ooked Lane that is after the death of 
my daughter Mrs. Georgiana Harriet Russell and the 
marriage of iny granddaughter Florence Elder.” 

With one exception the grandchildren referred to 
in the bequest were alive and had attained majority; 
and the time for the payment of the legacies and the 
distribution of the residue: had arrived. The ques- 
tions that had arisen and- which the Court was asked 
to determine were: ' 

(?) Whether interest; is payable out of the estate 
of the testator on the legacies of Rs. 1,000 to each of 
.the surviving grandchildreh narned in the margin of 
the will and the representative of the deceased grand- 
chikl, and if so, from what date find at what rate ? 

(?i) Amongst whom is the residue of the estate 
divisible? 

Mr. M. Zorab, for the Administrator-General of 
Bengal, with reference to the question as to payment 
of interest upon a legacy when no time has been fixed, 
referred to the case ot Jn re Walford, Kenyon v. 
Walford{i): . • 

Mr. B. C. Bonnerjee, for Alexander Danvers Chris- 
tiana and Louisa Amelia Sinclair, submitted that the 

■ i 1) 01912] 1 Ch. 219. : 
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will directed that the residue was to be divided 
equally among the testator’s sous and daugh ter ; and 
that the daughter intended to be benefited was Mrs. 
Sinclair. 

ilifr. H. G. Pearson, on behalf d£ Mrs. Elizabeth 
Christiana Swaries as adniinistratrix of the property 
and credits of Georgiana Harriet Russell and on hehalf 
of herself and other the grandchildren legatees and 
the representative of a deceased grandchild legatee, 
contended that although the legacies to the grand- 
children named in the margin of the will were 
demonstrative legacies, a demonstrative legacy is from 
moat points of view a general legacy : see Jarman on 
Wills, 6th edition, p. 1069, and Mullim v. Smith (1), 
therefore either s. 311 or s. 312 of the Succession Act 
is applicable according to the circumstances of the 
case. Inasmuch as in this case there was no express 
direction fixing the date of payment, s. 311 of the 
Succession Act applied. He also referred to Williams 
on Executors, 10th ed., p. 913. 

Ohaudhuri J. This suit relates to the estate of 
one Alexander Watson Christiana. He left a will 
dated the 1st October 1897. On the 10th January, 1898, 
probate was granted. The Adminnstrator-General is 
now in possession of the estate. The following ques- 
tions have arisen, and the plaintiff is desirous to have 
them determined by this Court, (i) Whether interest 
is payable out of the. estate of the testator, on the 
legacies of Rs. 1,000, to each of the surviving grand- 
children named in the margin of , the said will and 
the representative of a deceased grandchild, and, if so 
from what date and at what rate ? (ii) Amongst 
whom, in the events which have happened, is the resi- 
due of the estate of the te.stator, after payment of the 
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aforesaid legacies of Rs. 1,000 each, and interest 
tliereoii, if any, divisible, and in what shares and 
proportions is it so divisible ? The paragraphs in tlie 
will relating to the legacies run thus:— “To my 
grandchildren named in the margin I leave Rs. 1,000 
eacli from the .sale of house No. 8, Lindsay Street and 
m,y half share in house No. 4, Crooked Lane, that is 
after the death of my daughter Mrs. Georgiana Harriett 
Russell, and the iiiariiage of my granddaughter 
Florence Elder.’’ These legacies are demonstrative 
legacie.s, and tlie question is as to whether any 
interest is payable upon these legacies. The Succes- 
sion Act, section 311 provides “ where no time has 
been fixed for the payment of a general legacy, interest 
begins to run from the expiration of one year from 
the testator’s death.” There are certain exceptions to 
that section to which 1 need not refer at present. 
Section 312 deals with the question of interest 
wdiere time has been fixed for jjayment of a general 
legacy. The first point argued in this case is that 
inasmuch as there is no specific provision for pay- 
ment of interest for demonstrative legacies, no in- 
terest was payable in this case. It has, however, 
been held in the case of Chinnam Bajamannar v. 
Tadikonda Bamachendra Uao (1), that the law in 
England relating to interest on a demonstrative 
legacy is applicable to sections 130 and 131 of the 
Probate and Administration Act, wdiich correspond to 
sections 311 and 312 of the Indian Succession Act. 
The learned Judges held in that case that the absence 
of a distinct provision in regard to the payment of 
interest on demonstrative legacies did not imply 
an intention to disallow interest in such cases. They 
approved and followed the case of Mullins v. Smith 
(2). 1 follow^ the- decision of the Madras Court and 
(1) (1905) I. L. R. 29 Mad. 156. (2),- (1860) 1 Drew& Sm. 204. 
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hold that interest is payable on demonstrative legacies. 
The. qnestion is wliether section 311 or 3i2 is appli- 
cable to this case, that is to say, whether a time 
has been fixed for the payment of the legacy, or 
whether there is no fixed time for such payment. 
The principle applicable to cases of this bind has been 
laid dowm by Lord Cairns L. J. in the case of Lord v. 
Lord (1) in these terms. “ The rule of law is clear, and 
there can be no controversy with regard to it, that 
a legacy i^ayable at a future day carries interest only 
from the time fixed for its payment. On the other 
hand, where no time for payment is fixed, the legacy 
is payable at, and therefore bears interest from, the 
end of a year after the testator’s death, even though 
it be expressly made payable out of a particular fund 
which is not got in until after a longer interval.’ 
That principle has been upheld and followed in 
Re Wal ford, Kenyon v. Walfordif^. Here there is 
no express direction fixing the date of payment. It 
seems to me to be a case covered by the ruling in 
Lord V. Lord (1), that is to say, that there is no time 
for payment fixed, although the amount is expres-sly 
made payable out of a particular fund, which was 
not to be got in until after a longer interval. The 
testator said that he was leaving Rs. 1,000 each to 
the grandchildren, that it was to be paid out of the 
sale of tlie premises 8 Lindsay Street and his slmre 
in 4 Crooked Lane, and that such sale w^aa not to take 
place till after the death of Mrs. Gieorgiaua Harriett 
Russell and the marriage of li is granddaughter, 
Florence Elder; Mrs. Georgiana Harriett Russell died 
on the 13th February 1915, and Florence Elder was 
married on the 30th June 1909. Therefore it seems 
to me to be a case which is governed by the deci- 
sion I have referred to, and in that view I think 
(1)(1867)X, K, 2C!i. ipp. 782, 789, (2) [1912] 1 Oh, 219, 225. 
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section 311 of the . Succession Act applies. It is 
necessary to refer to Exception (2) to that section. 
This is a case where the testator is not the parent, 
but a mere remote ancestor. I understand t!.iat the 
legatees, Elizabeth Christiana Swaries and Jessie 
Houston Russell, have attained majority, but it is 
unnecessary to refer to their case, because no distinc- 
tion is made in the section in respect of adults and 
minors. Now about tlie rate of interest. The Act 
provides 4 per cent, which will be the rate allowed 
upon these legacies. The further question is about 
the division of the residue. The clause in the 
will dealing with it runs thus “ Tlie remaining 
portion as well as the balance of the accumulated 
interest or any other money that may be due is 
to be equally divided among my sons and daughter.” 
I have examined the original will, and learned 
counsel appearing for the parties have also seen it. 
There is no question that the expression “daughter” 
there is in the singular, and there is no mistake 
in the copy annexed to the plaint. The diffi- 
culty that has arisen is owing to the fact that the 
testator had two daughters, and the question is, to 
which of these daughters does this clause refer; and, 
if it is uncertain, can it have any effect so far as the 
daughters are concerned. It is clear to my mind 
that the daughter referred to in that clause is Louisa 
Amelia Sinclair. The residue is only to be divided 
after the payment of the legacies, which can be only 
ascertained after the death of the daughter, Mrs. 
Georgiana Harriett Russell, and therefore there is only 
one daughter left at the time of the division of the 
residue, and that daughter is Louisa Amelia Sinclair. 
Therefore the residue is to be divided according to 
the ordinary rule, there being two sons and one 
daughter. Costs of this suit of all the parties to 


VOL. XLIIJ.] CALCUTTA SEBIIS. 


207 


come out of tlie estate. The costs of the Admiuis- 
trator-Geiievai to come out of the estate as between 
attorney and client to he flxed on, scale No. 2. 

Attorneys for the Administrator-General: Morgfut 
4- Co. 

Attorneys for A, D. Christiana and Mrs. L. A. 
Sinclair: Walhms 4' Co. 

Attorneys for Mrs Swaries and grandchildren : 
Leslie 4‘ Hinds. 

W. M. c. 


APPELLATE CIVIL. 

Before. Woodroffe tmd Neichould JJ. 

EUSUFFZEMAN SAEKAR 

■ , .. V. 

SANOHIA LAL NAHAM A.^ 

E.reoutlo7i of Di^cree — Deoree-holdei — Payment of money hy Judgment- 
debtor hy way of interest — Notification of the jyayment to Court — Certi- 
fication of the payment — Civil Procedure Code (Act V of .1903) 
0, XX f r. 2--Limitation Act {XV of 1377) ss. 19, 20, 

X decree- holder who has received a certain sum of mone;y by way of 
payment of interest might either apply to certify payment before execution 
or might do so on his application for execution of the decree. 

On the 17th February, 1906, the plaintiff obtained a decree and on the 
18th May, 1911 , he applied for execution. At the time of the application 
lie notiffed to the Court that he had received a certain sum on the 1 9th 
June, 1908, from tjie judgment-debtor towards interest and alleged t!»at 
the execution was not barred by limitation :-r- 

Held, that the notification to the Court of the receipt of the sum paid 
by the judgment-debtor was all that the decree-holder . had to do in order 

^'Appeal from Appellate Order, No. 11 of I9l3, against the order of 
the District Judge of Rangpur, dated Sep, 23, 1912, reversing the order of 
Bipin' .Chandra Chatterji, Munsif of Rangpur, dated. Jan. 29, 1912. 
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to certify payment, and 0. XXL r. 2 of, the Code of (JiviJ Procedart* did 
not stand in the way. 

Appeal by Easaffzemau Barkar and othej's, the 
jadgmeut-debtors. 

Oil the 17th February, 1906, one Baiichia Lal Nahata 
obtained a decree .and bn tlie 18th May, 1911, he 
applied for execution against the jadgnient-debtors. 
In his application he notified to the Court that on the 
19th June, 1908, the sum of Ks. 10 had been paid by 
the judgment-debtors towards Interest on the decree. 
Against the execution proceedings the judgment- 
debtors filed their objection, calling upon the decree- 
holder to show cause why the decree should not be 
held to have been barred by limitation. The decree- 
holder contested that the execution application was 
within the period of limiti^tion in consequence of the 
payment of the said sum of Rs. 10 and was, therefore, 
not barred. The Munsif allowed the objection of the 
judgment-debtors. On appeal, this order was set aside. 
Thereupon, the judgment-debtors appealed to tlie 
High Court. 

Babu Puma Chandra Roy, for the apiiei hints. 
The application for execution was made under the 
Civil Procedure Code of 1908 and not under the old 
Code. The decree-holder could not, tiierefore, invoke 
the aid of the old Code, but must adopt the procedure 
laid down in 0. XXI, r. 2 (3) of the new Code, not- 
withstanding that payment of Rs. 10 was made before 
the new Code came into operation in 1909. Under the 
new Code this payment was required to be certified or 
recorded by the Court executing the decree. This was 
not done and the right, which the decree-holder had 
to apply for a certificate, was lost. Furthermore, 
under the provisions of s. 20 of the Limitation Act 
payment in order to save a bar by limitation must 
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be iiiiide by the jiulgmeiit-debtor, oi- some person 
clihiy autliorlseil by him in tliLs beliali'. llio pay- 
ment of t'.ie sum oi Ks. 10 was not so made., or so 
authorised. 

Bahu Moliiid Mohan Chakmvarti (with him Babu 
Abinash Ghandra Chnkmmrti), for the re.s[iondenr. 
The petition of execution was within 3 years of the 
payment of the Ks. 10 and it contained a notification 
of such payment. The Court was bound to recognise 
the x)ayment in order to .save limitatioj). Nothing in 
the new Code took away the decree-holders’ right to 
apply for execution. The ruling in Ftifreio' Chand 
Bose V. Muddun Mohun Ghosed), which was a case 
under the Code of 1859, governed the present case, 
the wording of s. 206 of that Code being similar in 
nature and character to 0. XXI, r. 2(3). See also the 
cases ot Bhoobuaessuree Dsbia v. Dinunatli Sandyal (2) 
and Hiirri Perslunl Chowdhry v. Nasib Singh (3). A 
separate ai)p1ica<ion for certification wa.s not neces- 
sary, the petition for execution being quite .sufficient. 
Qopal Das v. Ganga Ram (A) was relied on. See also 
the notes in Woodrotfe’s Code of Civil Procedure 
864. All that was required to be done by the 
decree-holder was to certify. This Avas done by him 
insofar as he notified the payment in his petition. 
As regards the payment being within the x>rovisious 
of s, 20 of the Limitation Act, the finding of the lower 
Ai)pellate Court, that the sum of Rs. 10 was [jaid by 
the judgment-debtor himself towards interest, pre- 
cludes the contention of the judgment-debtor and the 
payment was a good payment under s. 20 of the Limit- 
ation Act. 

(1) (1869) 13 \V. H. (P. B.)40 ; (2) (1869) 11 W. B. 232. 

4 B. h. K. 130. (3) (1894) 1. L. li. 21 Gale. 542. 
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Babii> Puma Chandra Roy, lii I’eply. The decree- 
holdei' ought to litive first applied for a certificate of 
tlie payment and then applied for execution. Not 
having done so, the payment was not such as would 
save limitiation. The execution, proceeding was, tliere- 
fore, barred. 


WoODROPFE AND Nbwbould JJ. The point in this 
appeal is very narrow and very technical. It is the 
case of a decree-holder applying for execution of his 
decree. At the time of the application for execution,, 
he notified to the Court by his application that he had 
received a certain sum from the judgment-debtor, and* 
the finding of the Court is that that sum had been 
paid in fact by the judgment-debtor by way of interest 
on the judgment debt. The decree-holder relies upon 
his payment as saving limitation and the judgment- 
debtor replies that it cannot have that effect, because 
the payment of Rs. 10 by the judginejit-debtor was 
not certified ; and in the next place, it did not operate 
to extend the limitation, under the provisions of sec- 
tions 19 and 20 of the Limitation Act. The first point 
practically is this, that the certification which may be 
given by the decree-holder under Order XXI, rule 2, 
must be a certification on some days or at some time 
different from that ou which the application forexecu- 
tion was made. It appears to us that the decree- 
holder may either apply to certify payment before 
execution or may do so on his application for execu- 
tion on the decree. In the present case, he did notify 
to the Court that he had received this sum of Rs. 10; 
and that is all that he has to do in order to certify 
payment. It is, however, said that the Court should 
then have recorded this certification. It does not 
seem to me necessary under the circumstances, seeing 
that the application for execution was made and the 
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Court acted on -such application by allowing sxielj exe- i9i5 
cution to issue. Moreover, tbe section speaks of “ eerti- etjsuffzeman 
fled’' or “recorded.” AVe are, therefore, of opinion Sabkak 
that Order XXI, rule 2, does not stand in the- way. San-ghia Lal 

As regards the other point, it has been found tiiat Nahata. 
Es. 10 was in fact paid by the judgment-debtor him- 
self by way of interest. That finding is sufficient. 


The fact of the endorsement and the question as 
to who made it and the authority by which it is made 
are immaterial. The appeal fails and is dismissed 
with costs. 

0. M. Appeal dismissed. 

APPELLATE CIVIL. 

Before Fletcher and Richardson JJ» 

EASEBEHAEY-L.AL MANDAE U)15 

June 

ANAND RAMA 

Limitation — Court of Wards.^ competency of^ to acknowledge debt — Effect of 
achiowle Igment of pre-existing debt by the Court as regards limitation — 

Court of Wards Act {Beng. IX of 1879\ s. IS — Limitation Act {IX 
of 190S\ s. 19. 

The Court of Wardn Act, 1879, thies itot contain any expre^is power 
authorizing tlie Court to execute promissory notes. But there cun be no 
doubt on the authorities that tlie Court has power to give an acknowledg- 
ment so as to give a new period of limitation under s. 19 of the Limitation 
Act, 

Beti Maharani v. Collector of Etawah (1), Rain Oharan Das v. Gaya 
Prasad (2\ and Kondamolalti Linga Reddi v. Alluri Sarvarayudn 
applied. 

® Appeal from Original Decree, No. 450 of 1912, against the decree of 
Dina Nath Dey, Subordinate Judge of Bhagalpore, dated Sep. BO, 1912. 

{}) (1894) 1. L. R. 17 AIL 198. (2) (1908) 1. L. R. 30 Ail. 4^2. 

- (B)(.1910)L L. R: 34Mad, 22X.' ■ : - - , 
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Appeal by Eusbbeliary Lai Mandar, the defendant, 
t!)rongli the manager undei' the Court of Wards. 

The i)laintifi:s sued the defendant on tiie basis of a 
promissory note executed by the Court of Waids on 
the 31st March, 1909. At the date of the execution of 
the promissory note, the defendant’s estate was under 
the Court of Wards, who had taken charge in Novem- 
ber, 1908, the defendant having been declamd a dis- 
(jualified proprietor under s. G, cl. {e) of the Court of 
Wards Act. The estate was released before the hear- 
ing of tiie suit. In. November, 1909, the plaintiffs 
submitted their claims against the defendant’s estate 
to the Court of Wards, and it being found tliat a sum of 
about Rs. 3,000 was dueon a promissory note previously 
executed by the defendant and a sum of about Rs. 6,000 
on account of dealings in cloth with the plaintiffs' 
firms, the Manager of tlie Court of Wards, under direc- 
tions from the Board of Revenue and the Collector, 
executed the promissory note in suit for Rs. 9,132-6-9. 
The plaintiffs sued oh the 6th Marcii, 1912, claiming 
Rs. '1,541-2. 

The suit was at first decreed «« on the 26th 

March, 1912. The manager of the defendant’s estate 
under the Ojiirt of Wards then applied to have the 
ex parte decree set aside and it was set aside and the 
suit was restored to the file on the 25th June. On 
successive applicatlous of the manager for time to file 
- his defence, the suit was ultimately adjourned to the 
22nd August. In the meantime, on the 15th August, 
the defendant’s estate was released from the Court of 
Wards, and on the 22nd August tlie defendant liimself 
filed his defence, wherein he contended that the pro- 
missory note was executed without his consent and 
in spite of his objection, that the plaintiffs got it exe- 
cuted by misrepresenting facts to the Court of Wards 
and were, therefore., entitled to bind the defendant, 
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that nothhig was due to tlie plaintiffs on nceoiint ins;) 
of tlie transactioiis with the Calcutta firm of the plaint- rashbhhaby 
iffs, and that as, regards the transactioas with tlie Lai. 
Bhagalpur firm, the defendant had executed a pro- ‘ 
missory note in plaintiffs' favour and made pay- ■’"i. 

ments on accoant tiiereof from time to time, but tliat 
he was unable to say then how much was still due to 
the plaintiffs on that account, as the defendant had 
not yet got back all liis docnmenrs from the Court of 
Wards. Limitation was also pleaded in general terras 
and any agreement to pay interest was denied. 

On the l!)th September, the defendant filed an 
additional written statement in which lie contended, 
inter alia, that th .i manager under the Court of Wards 
had no authority to execute the haudnoto and v?as not 
legally binding upon the defendant. He also pleaded 
a payment of Rs. hOO in r-.'spect of transactions \Yitli 
the Bhagalpur firm after tlie execution of the promis- 
sory note thereof. 

The Court of first instance disbelieved payments 
ahd decreed the suit in its entirety. Thereupon, the 
defendant appealed to the High Court. 

Dr. Divurkanath Mitrn (with liim Bahit Nar 0 S}i- 
chandra Singh, a), for the appellant. The Court of 
Wards had no power to execute the handnote, at least 
in respect of tlie sum found due on accoant of the 
dealings in cloth. The test is benefit to tho estate. 

The execution of tlie promissory note did not benefit 
the estate: see .sections 18 and 10 D of the Court of 
Wards Act. 1879. and Board's Rule No. 4.5 in Bengal 
Wards Manual at p. 46. 

Part of the claim was already barred by limitation 
when the promissory note was executed. The plaint- 
ifl's cannot have a decree for this portioji of the 
claim. The Court of Wards had no power to execute 
promissory notes for barred debts : Annapagatida v. 
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Singailiciyapa (1), Beti Maharani v. Collector of 
RAsiinEHAHY Etawah (2), Kondamodalu Linga Recldi v. Alluri 
Lai. Sarvarayndio Cd), Jadu Lai Sahu v, Janki Koer (4). 

Babu umakali Mukerji fwith him Bctbu Giiriiclas 
Asasd Ram. Singha). for the respondents. The Court of Wards can 
acknowledge liability. Such acknowledgment will 
bind the ward. The promissoiy note can be consider- 
ed as an acknowledgment. The Court of Wards 
made an enqairy irnder s. lOD of the Court of Wards 
Act and admitted the claim within the period of 
limitation. Limitation is saved by acknowledgment. 
Beti Maharani v. Collector of Etaivah (2), Kondamo- 
dolii Linga Beddi v. Alluri Sarvarayudu (3) and 
Barn Charan Das v. Oaya Prasad (5). 

Dr. Dwarkanath Mitra, in reply. 

Cur. adv. vult. 

Fletcher J. This is an appeal by the defendant 
from the judgment of the learned Subordinate Judge of 
Bhagalpur dated the 30th of September, 1912. The 
plaintiflfs brought the suit to recover from the defend- 
ant the sum of Es. 11,541-2 for principal and inter- 
est due on a promissory note dated the 2nd of Decem- 
ber, 1909. 

The plaintiffs have two firms, one at Bhagalpur 
and the other at Calcutta. Admittedly, the defendant 
had dealings with both these firms. 

The transactions with the Bhagalpur firm of the 
plaintiffs were adjusted and on the 30th of Bhadra, 1314 
P. S. corresponding with the 21st of September, 1907, the 
defendant executed in favour of the plaintiffs a pro- 
missory note payable on demand for Rs. 2,542 with 
interest at 12 annas per cent per mensem. 

(1) (1901) I L. R. 26 Bom. 221. (3) (1910) I. h. E. 34 Mad. 221. 

(2) (1894) I. L. R. 17 All. 193. (4) (1908) I. L. B. 35 Calc. 575. 

(5) (1908) I. L. R. BO All. 422, 437. 
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The defendant states that after the execution of 
thi.s promissory note he made a payment of Rs. 900. jiASHBEHAsr 
There seems to be no truth in this statement. jiAsms 

The goods taken from the Calcutta shop of the " [i. 
plaintiffs were as follows : — On the lOtli of September, Ax axp P am. 
1906, goods of the value of Rs. 5,213-6-6. On the 12th Fletoher .i. 
of September, 1906, goods of the value of Rs, 1,202-9-5. 

On the 30th of January, 1907, goods of the value of 
Rs. 1,685-14-6, and on the 3rd of February, 1907, goods 
of the value of Rs. 1,114-7. The plaintiffs also prove 
that there was an agreement to pay interest on tlie 
balance due to the Calcutta shop at the latc of 12 annas 
per cent, per meusom. I reject the defendant’s story 
as to his dealings with the Calcutta shop of the plaint- 
iffs and also as to his having paid their account in 
full. The payments made by the defendant on ac- 
count of the moneys due to the Calcutta shop are as 
follows: — On the 14th November, 1906, tlie sum of 
Rs. 1,000; on the 26th .January, 1907, the sum of 
Rs 1,950 ; on the 2nd of February, 1907, Rs. 600 ; 
on the 30th of April. 1907, Rs. 600 and on the 2nd of 
May, 1907, the sum of Rs. 400. On the 11th Novem- 
ber. 1908, the Court of Wards took charge of the 
plaintiffs’ estate. The Court then issued the usual 
notice calling on persons claiming to-be creditors of 
the disqualified proprietoi' (the defendant) to prove 
their debts. The plaintiffs duly appeared and pro- 
duced their accounts and satisfied the Court as to the 
amount due to them. Accordingly, under the direc- 
tions of the Court of Wards, the manager on the 2nd 
of December, 1909, execirted the promissory note that 
is now sued upon. 

The defendant has contended on this appeal that 
the Court had no power to execute a promissory note 
in respect of any of his debts and that the promissory 
note so far as it relates to a portion of the defendant’s 
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flue to the Calcutta shop was in I’espeet of debts ihal 
were barred l)y iiinitatioii. 

The Court’ of Wards Act (Beng. IX of 1879) does 
not contain any express power authorising the Court 
to execute promissory notes. Section 18 provides that 
the Court “ may direct the doing of all such other acts 
as it may jadge to be most for the benefit of the pro- 
perty and the advantage of the ward.” 

It may be doubted whether the Court liad under 
the terms of section 18 power to direct the execution 
of a promissoiy note. But there can l)e no doubt on 
the authorities that the Court has power to give an 
acknowledgment, so as to give a new period of limit- 
ation under section 19 of the Indian Limitation Act. 

In the case of Beti Maharani v.. Collector of Eta- 
tvah (1), the Privy Council olxserved with reference 
to such an acknowledgment, “ It must be taken tlnat 
the Court’s act would bind the ward.” 

Li the course of his judgment in tlie case of Ram 
Charati Das v. Gaya Prasad (2b Banerji J. remarked, 
“ This Court has held in Kamla Kuar v. Rar Sakai 
(3), that an acknowledgment by the Court of Wards 
gives a fresh start for the computation of limitation.” 
The same view was adopted by the Madras High 
Court in the case of Kondccmodalu Linga Reddi v. 
AXlari SarvarayudiuG). The repo it of the Dej)aty 
Collector of the 20th July, 1909 ( Bx. 10), the letter 
from the Board of Revenue of the 21th of August, 
1909 (Ex. 20), the letter from the Collector of the 
I8th of September, 1909 (Ex. 14), and the promissory 
note sued on (Ex. 6) are all clear acknowdedgments 
of the debts due to the plaintiffs. At the date of 
those acknowledgments the promissory note of the 
21st September, 1907, with respect to dealings with 

(1)(1894) I. L. I!. 17 .^lU 198. (3) (1888) All. \V. X 187. 

(21(19)8) 1. L. li. 30 All. 422, 4.37. (4i (1910) I. L. R. 34 Mad. 221. 
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the Bliagalpur firm, was clearly not barred by limit- 
ation. Tlie earliest dealing with the Calcutta simp 
was the lObh September. 1906. The acknowledgment 
by the Board of Revenue in their letter (Ex. 20) 
of the 24th of August, 1909, was wnthin 3 years from 
the date of the debtrs. Thi^ .suit was therefore, in my 
opiuioii. brought within time. The present ajigeal. 
therefoi'e, fails and must be disnii.ssed with costs. Let 
the record be sent down at once. 

Richardson .1. I agree. 

S. M. Appmi dismissed. 


APPELLATE CIVIL. 

Before, Jenkins C.J., and fiolmwood 

KUSODHA.T BHUKTA 

V. 

BRA.TA MOHAN BHUKTA.* 

Mistake— Suit to Set aside precious deoree on gro'tnd of mistake — Compe- 
tence of compromise and decree thereon — Hectificatio'>^ — Fraud. 

A decree can be set aside l>y suit on tlie ground oi* fraud it' of the 
required character. 

But a siiit dues not iie to sot sside a decree in a previous salt ou tiie 
ground that the Judge in passing that decree made a mistake. 

Jinjesicar Atha v. Ganga Bishmi GhaUack (l) dhiientod from. 

Mahomed Golah v. Mahomed Sullmuu (2), Sadho Missrr v. ihdah 
Singh (3), and Bhandi S ugh v. Dowlat Bag (4) referred to. 

" Appeal from Appellate Decree, No. l933 of 1914, against tlie decree 
of Benode Behari Mitter, Subordinate Judge of Midnapur, dated April 7, 
1914, affirming the decree of Idianindra Molian Giiatterjee, Alunsif of 
Tamluk, dated Feb. 22, 1913. 

(1) (1904) 8 (1 \V, N. 473. (4) (I9l2) 17 0. W. N,,82 ; 

(2) (1894) I. L. ll 21 Calc. 6i2. lo C. L. J. 675. 
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While in fche case of a compromise, as the contract is capable of being 
reciiiicd for au appropriate mistake, so,, as the necessary consequence, is the 
decree which is merely a more formal expression given to tliat contract. 

H udder m field Banking Co. Ld. v. Henry Lister ayid Son Ld. (1) 
followed. 

Second Appeal by Kusodhaj Bliukta, the defendant 
No. 1. 

Tills was a declaratory suit to sec aside a previous 
decree on the ground of mistake, and to get a f share 
of the lands in suit on. establishment of plaintiflE’s. 
title thereto. The defendants Nos. 2 and 3 supported 
the plaiutiflf. The defendant No. 1 contended that 
neither the plaintiff nor the defendants Nos. 2 and 3 
ever had any riglit to the disputed lands, that the pre- 
vious decree was not liable to be set aside or rectified, 
and he had die right to ^ of the properties in suit. 
The learned Munsif, 1st Court of Tamluk, decreed the 
suit; and on appeal the Suhordinate Judge of Midiia- 
pore affirmed that decision. Thereupon, the defendant 
No. 1 preferred this appeal to the High Court. 

Bahii Bipm Behari Ohose (senior) (with him Bahu 
Satindra Nath Boy and Babu Manmathn Nath Pal), 
for the appellant. The main question is whether a 
civil suit lies to declare that a previous suit between 
the same parties was erroneous. I say such a suit does 
not lie. 

[Jenkins O.J. Is there no fraud alleged ?] 

Nothing of the kind. This was pointed out when 
my Lord the Chief J ustice admitted the appeal.* The 
learned Munsif held that such a suit was maintainable 
following the decision of Maclean 0. J. in Jogpswar 
Atha V. Ganga Bishnu Ghattack(2), and that section 
623 of the Code of Civil Procedure was an enabling 
section only and not compulsory. Such a suit will not 

(1) [1895] 2 Uh. 273. (2) (1904) 8 0. W. N. 473. 
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lie ill Riiglancl. I rely on the case of Bhandi Singh v. 
Dowlat Bay (1). 

[Jenkins C.J. (to Resiiondent). Are yon going to 
contend that a suit can be brought to correct a 
previous decree ?] 

\_Ba'bu, Jyotish Chandra Hazra. Jogestvar Atha’s 
Case (2) is authority that a suit will lie for the correc- 
tion of previous mistakes.] 

That case has been considered in later cases, 
vis., Chand Mea v. Srimati Asima Banu (3), and 
Bhayidi Singh v. Dowlat Bay (1) where it has been 
distinguished. Kaveri Amniall v. Sastri Bander (4), 
and Sri Qopal v. Pithri Singh (5) are also in mj' favour. 
In Jogeswar Atha's Case (2) there was no consent 
decree but a mere clerical error in describing pro- 
perty No. 4. as No. 3. 

My next point is this : — In the previous suit it was 
settled that defendant No. 1 (^appellant) and plaintiff 
would each have a half share. Thereafter, on the 20th 
June, the defendants Nos. 2 and 3 executed a release 
in favour of the plaintiff when it had been declared 
that they had no interest; so none can accrue to 
the plaintiff by that release. My next point is that 
when we have got possession from Court this suit for a 
mere declaration won’t lie under section 42 of the 
Specific Relief Act: Mahomed Golab v. Mahomed 
Sullimayt (6) Sadho Misser v. Golab Singh (7). 

[Jenkins C.J. If the decree is not tainted by fraud 
no suit lies to set it aside. We had better hear the 
other side.] 

Babu Jyotish Chandra Basra, for the respondent. 
Seeing iilaintiff in previous suit claimed a § share 

(1) (1912’) 17 0. W. N. 82 ; (4) (1902) I. L. K. 2G Mad. 104, 109. 

15 G. L. .1. 675. (5) (1902) 6 0. W. N. 889. 

(2) (1904) 8 C. W. N. 473. (6) (1894) I. L. H. 21 Gale. 612. 

(3) (1906) 10 C. \V. N; 1024. ■ (7) (1897) 3 C. W. N. 375. 
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bail fcbe Coui'fc any jurisdiction to give him a decree 
for i The jndj’inent gave -I only, and in conseqaence 
rliei'i' was an a])])lication for amendment of decree. 
My snlnnissioii, therefore, is tliat the Court had no 
jurisdiction to pass the decree it did in the first suit. 

C.J. The .Tndicial Ooininittee of the 
Privy Council inis set that question at rest iiy ruling 
that every Court has jurisdiction to make a mistake.] 
[tIoLMWOOD .T. Xor has any other Court jurisdic- 
tion to set it aside.] 

If a Court havi ng jurisdiction exceeds its jurisdic- 
tion in the decree, that portion can be set aside. 

[.iBisrKlNS 0 .1. It is not a question of jurisdiction, 
but the error lies in. the giving more than w.is asked 
for.] Yes. 

[Bahii Bipin Behari Gli 08 <i. It could liave been 
coi’rected in appeal.] 

Anything in excess of ^ share was not in suit. 
[Jenkin.s C..T. How could evidence of this be 
given in the face of section 44 of the Evidence Act ?] 
Jogeswar Affia’s Case (I) was a Letters Patent 
Appeal. The decree is not in accordance with the 
judgment, and I don’t see why a separate suit should 
not Lie now. 

[.Jenkins C..T. There is no cause of action.] 

How? 

[.Jenkins C..T. When it is fraud it is not of the 
Court, but of the party ; while mistake is of the Court. 
Then what cause of action does the latter give ?] 

Of course nobody has any remedy against mistakes 
of Court. 

[.Jenkins C.J. Can you rectify a decree or an 
agreement when the mistake is unilateral? You can 
set aside, but not rectify a decree in case of fraud.] 

Yes. '■ 

(0(1914)8 0. W.N. 473. 


VOL. XLIIl.J CALCUTTA SERIES, 

[Jenkins C.J. Rectificatioa of decree imisit he 
done by the Court by which it was passed.] 

Babu Bipin BehaH Ghose. The former ilecree is 
correct. Except Joyestuar Atha (1) there is no other 
case in niy favour. 

[Jenkins C.J. The power of rectitication is given 
by the Speciiic Relief Act, and. applie.s to a con- 
tract when it does not give correct expression to tlie 
contract as made: Madhavji Bhanji v. Ramnath 
Dacloba (2). Rectificatioji does not mean correcting a 
contract.] 

Can 1 not say that my suit is really one for a 
declaration that the decree does not give what the 
judgment says ? 

[Hol.mwOOD J. Have you ever heard, of a suit to 
amend a decree ?] • 

The right of suit cannot be limited by Court unless 
expressly taken away by statute. Here 1 have a real 
grievance. Besides cannot my suit be regarded as 
an application for amendment ? 

[Jenkins C.J. Tlie Chancery decision on which Sir 
Francis Maclean professed to act, is a case of consent 
decree. As you can rectify an agreement, you can also 
rectify the consent decree based upon an agreement.] 

Unless there is a irarticular remedy appointed for 
my grievance my riglit of suit is not taken away. 
Aiipeal, Review and Amendment of decree, as provided 
by the Code of Civil Procedure, do not exhaust all 
remedies. 

[Jenkins C.J. Read the observation of Lincily L. J. 
in Huddersfield Banking Co. Ld. v. Henry Lister 
Son, Ld. (3). Of course if the agreement cannot be 
invalidated the consent order is good. To set aside a 
judgment you must prove fraud. The case of a consent 

(1) (1904) 8 0. W. N. 473. (9) (1906) 1. L. R. 30 Bom. 457. 

■ . (3) [1895] 2 Ch. 273. ... 
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decree is not aa exceptioii, but a diffierent principle is 
broaght into play.] 

In the case of Percival v. Collector of Chittagong (1), 
Ameer Ali and Brett JJ. held that a mistake in 
decree giving more than was asked in plaint gives 
rise to a separate suit. 

[Jenkins C.J. You have not been, able to bring to 
onr notice any case of a deci*ee after contest being set 
aside in a subsequent suit, except that of Jogeswar 
Atha (2) which followed an authority regarding con- 
sent decrees.] 

I have just found the only case where Jogeswar 
Atha (2) has been followed, in the Punjab Records. 

[Holmwood J. Well, make a second application for 
amendment, but don’t attempt to bring in a new kind 
of suit.] 

Jenkins C.J. This appeal arises out of a suit to 
set aside a decree in a previous suit on the ground that 
the Judge in passing the decree in that previous suit 
made a mistake. As an authority for this suit and its 
competence, we have been referred to the decision in 
the case of Jogeswar Atha v. Gang a Bishniv Ghat tack 
(2). It may be that a superficial examination of that 
decision gives an appearance of authority for the 
proposition which the respondent advances before us, 
and apiiarently has advanced with success in both the 
lower Courts. 

Already it has become noticeable that there has 
been a crop of cases in this Presidency in which it has 
been sought to set aside previous decrees on the ground 
of fraud. The readiness to find fraud encourages this 
class of litigation and the new departure has been a 
misfortune. If we encourage the idea that the alleged 
mistake of a Judge is to furnish a disappointed litigant 

(1) (1900)1. L. E. 30 Calc 516, 519, . (2) (1904) 8 0. W. N. 473. 
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with a fresh starting point for keeping his opponent in 
Court then this misfortune would he gravely increased 
to the public detriment. There must be some end to 
litigation. I have said there may appear to be some 
authority for this suit in the case I have mentioned. 
But it is apparent from the judgment in that case that 
there was no intention of proceedings beyond the 
English authority. No instance has been brought to 
our notice where a suit to set aside or rectify a decree 
in a previous suit has succeeded on the ground that 
the Judge wms mistaken though his decree accurately 
expressed his intention. Tire only case to which re- 
ference was made in the case ot Jogeswar Atha {1) 
was a decision of tlie English Court where the decree 
was one passed not after contest but on agreement 
between the parties. But that class of case is govern- 
ed by a principle that has no application here. It is 
well settled that a contract of the parties is none the 
less a contract because, there is superadded to it the 
command of a Judge. It still is a contract of the 
parties, and as the contract is capable of being rectified 
for an appropriate mistake, so as the necessary conse- 
quence, is the decree which is merely a more formal 
expression given to that contract. I am unable to 
draw from those decisions, of which Huddersfield 
Banking Co., Ltd., v. Henry Lister ^ Son, Ltd. (2) is 
typical, the conclusion that a decree after contest and. 
giving accurate expression to the Court’s intention can 
be set aside. There is no analogy between the two 
cases. In the one the decree is set aside merely be- 
cause the agreement on which it was founded was set 
aside. In the other case this consideration has no 
application. It is not a-s if the litigant is without re- 
medy. Our Code provides ample means without a fresh 
suit whereby the litigant can obtain the correction 
llj (1904) 8 C. W. N. 473 (2) [1896], 2 Ch. D.-273. ' 
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of error. If a fresh suit can be started on the groiiud 
placed before us here, tlieji I can see no end to litigation. 

In holding as I do that tins siut does not lie. I am 
making no new departure. I am merely following pre- 
vious decisions of this Court, and in particular the 
decision of Sir Comer Petlierani in Mahomed Golab v. 
Mahomed Sulliman (1), the decision of a Division 
Bench in the case of Sadlio Aflsser v. Golab Simjh (2). 
and finally the decision of a third Division Bencii in 
the case of Bhandi Singh v. Dowlat Buy fT). 

It is not suggested in this case tliat there was any 
fraud. Had that been so, then the matter woukl have 
been different, for it is recognised that a decree can be 
set aside on the ground of fraud if of the required 
character. 

In my opinion the decree under appeal is erroneous 
and should be set aside and the suit dismissed with 
costs throughout. 

Holmwood , I. I entirely agree with wlxat has 
fallen from the learned Chief Justice. I desire to add 
that I do not think it matters whetlier the decree 
accurately expresses the intention of the judgment. 
If there is any divergence between the decree and 
the j udgment, as has been thrown out at one part of 
the argument before us, then this is a matter for 
amendment. As long as tlie Court has jurisdiction 
and authority to decide a matter, us it has decided it. 
it cannot be re-opened by a suit. 

I desire to emphasise all that has fallen from the 
Chief Justice with regard to the disastrous consequ- 
ences which will follow bj^ opening any fresh door of 
litigation such as appears to be indicated in this case. 

(t. s. Appeal allowed. 
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APPELLATE CIVIL. 

Before Jmlcim C.J.. and llohnwood J. 

HANSMAN JHA 

V, 

BAHCJI JHA,^ 

Valuation of Suit — hirestigation as to amount or value of subject 7 mtter of 
suit — Coni})etence of Goin't of first instance to remit bicestigaiion of 
dispute to some other ojfioei — Clril Procedure Code {^Aci V of 1908')^ 

(h XL\\ r, 5 — Practice, 

Rule 5, Order XLV of the Code of Civil Procedure doe^ not empr.wer 
the Court of first instance, to remit the investiLatiou as to auiount or value 
of subject matter of suit to some other oi’ficer ; it must he carried out by 
that Court. 

Application fof leave to appeal to Privy Conaeil 
by Hausiiiaii Jha asicl anotlier, the clefeiidauts. 

This was an appeal again.st the decision of Chitty 
and Teanon J.J. in A. 0. D. No. 42 of 1911, dated 22nd 
Jnly 1913, affli'uiing tlie decision after remand of the 
Additional Subordinate Judge of Darbhanga, dated 
22nd December 1910. The value of the land in disi>ate 
was stated ill the plaint to be Rs. 5,125, a sum of Rs. 560 
being claimed as mesne profits up to the date of insti- 
tution of the .suit, 110 tentative value being given for 
future mesne profits. But shortly after the filing of 
the above appeal in the High Court the plaintiff 
put in a claim for mesne profits and costs aggregat- 
ing about Rs. 14,000, the mesne profits being over 
Rs. 10,000. The defendant, appellant to England, there- 
npoii contended that the subject matter of the suit 

’* Appliuation fur leave to appeal to His Majesty in Omineil, No. 6 of 
1914, 
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in tlie Court of first instance as well as in tbe Court 
o£ Appeal was more than Es. 10,000 regarding tlie 
amount of mesne profits to be taken into account. 
Tbe dispute having been sent down to tbe Court for 
investigation was remitted to another officer. On 
receipt of this report, certain objections were taken in 
the High Court. 

Dr. Dwarka Nath Mitra and Babu .Rtshmdra 
Nath Sarcar, tor tbe petitioner. 

Mr. B. Ghakravarti and Babu Chandra Shekhar 
Bannerji, for tbe opposite party. 

Jenkins C.J. and Hoemwood J. In this case a 
reference has been made to the Court of first instance 
under rule 5, “Order XLV of the Code of Civil Proce- 
dure for tbe purpose of settling a dispute as to tbe 
amount oi\vaIae cf tbe subject matter of the suit in 
tbe Court of first instance. The Subordinate Judge 
has sent back his report but be has not proceeded as 
the rule requires. The rule does not empower tbe 
Court of first instance to remit tbe investigation to 
some other officer, it must be carried out by that 
Court. 

The result in this case has been very unsatisfactory 
because the Subordinate Judge purports to have acted 
on an admission, the precise character of which we 
do not know except that it seem,s to be an admission 
made for the purpose of meeting tbe difficulty as to 
the value of the appeal and no more. 

Tbe case must go back to the Subordinate Judge 
in order tijat he may himself make the enquiry as is 
required by rule 5, Order XLV and submit his report 
on the evidence produced before him. 

Gas$ remanded. 
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APPELLATE CIVIL. 


Before Jenkins C, cmd Holm wood J. 

LALU DOME 

V. 

BE TOY CHAND MAHATAP." 

Simxnadivs — Ghmhidan Ohahrm Land Act (Beng. VI of 1$70) s. 1, 

whether appUvahU — Bengal District Gazetteer, reference to hg High 

Cou7t. 

The High Court is entitled to use tiio Bengal District (jazetteer as a 
book of reference. 

The Chaukidari Chakran Land Act applies to sinianadars^ as the 
CTazetteer for Bankura shows that in thana Indas (where the lands in suit 
are situate) the simviadars perform those duties which are described in 
section 1 of the Act. 

Second appeal by LaJu Dome and another, the 
l^JaintLifs. 

The facts o£ this case are briefly as follow: — One 
Jadn Dome held certain lauds in thana Indas in the 
Banknra District either as simanadar oy chauMclar. 
These lauds were resumed as chaiikidari chakran 
lands and settled with Maharajadhiraj Bejoy Ohaud 
Mahatap Bahadur, the defendant No. 1. The sons of 
Jadn Dome then filed the present suit claiming, first, 
that as the lands were held as simanaftouiland the 
resumption proceedings were all bad in law and not 
binding on them; and, secondly, tlmt in any case they 
were the persons with whom the lands on resnmijtion 
should have been settled. The Munsif of Kotalpur 

Appeal from Appellate Decree, No, 3144 of 1912, against the decree 
of L. Palit, District Judge of Bankura, dated Aug. 2, 19i 2, reversing the 
decree of Sita Nath Dhosej Munsif 5f Kcrtalpur, dated June 2B, 1911. 
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decreed the suit on 23i’d June 1911, but the District 
Judge of Bankura on 2nd August 1912 allowed the 
appeal preferred by Moti Lai Ralia, tlie defendant 
No. 2, observing, “ Now the qirestion as to whether the 
lands were simanadari ov chankidari does not appear 
to be of any importance. If they were chaiikklari 
chakran land then admittedly they were resumed 
according to law. If, on the other hand, they were 
simanadari lands, then, as there is no special form 
prescribed by law for the resumption of simanadari 
lands and for dispensing with the services of the 
simanadar, the fact remains that Jadu Dome’s services 
as simanadar were dispensed with and the lands were 
resumed, it making no difference that in so dispensing 
with his services and in resuming the lands he was 
called a chaiikidar. If such disi^ensing with his 
services and such resumption of the lands were wi'ong- 
ful or illegal, then Jadu Dome himself might have had 
a catise of action for wrongful dismissal and his sons 
would acquire no right of action thereby.” The 
plaintiffs thereupon preferred this appeal to the High 
Court. 

Babu Baidyanath Dutt ‘Mid Baba Bhupendra K. 
Ghose, for the appellants. 

Baba Basanta Kumar Bose. Baba Shorasbi 
Charan Mitra, Baba Bipin B eh ari Ghose and Baba, 
Satyendra Nath Roy, for the respondents. 

Jenkins O.J. and Holmwood J. Two points arise 
in this appeal. One is as to the location and identity 
of the parcels. On that there has been a finding of 
fact by the lower Appellate Court oii a'tl issue sent 
down which is conclusive against the present appel- 
lants and the^. is no ground on- which we, „can inter- 
fere... - .■ 
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It is contended, however, that the land in suit is 
sinuniadari land and not chaukldari chakran land, 
aiid therefore it is said. Beiig. Act VI of 1870 does not 
Tiie learned vakils who apnear before ns are 
agreed on this thiit if the Act does not apply then tlie 
apxtel hints are entitled to succeed, and if tlie Act 
applies then the axjpelhints inu.st fail. Now, thi? words 
chaukklnri c/;ct/irm/i lands ” by tlie express provisions 
of tire Act mean lands " wiiich may have been assigned, 
otherwise than under a temporary settlement, for the 
maintenance of tiie otficer who may have been bound 
to keep watch in any village and report crime to the 
police and. in respect to which snch otficer may be at 
the time of the passing of this Act liable to render 
service ’to a zemindar.” Whether this land was simana- 
dari or chaukidari chakr.tn was left undecided by 
the lower Appellate Court. This, we think, is to be 
vegretted. But we have the authority of the Bengal 
District Gazetteer tor Bankura that “ in thanas Indus 
and Kotalpnr, there are a body of men called simana- 
dco'S, who irerform the duties of chaukidars. They 
have grants of lauds in lieu of wages; hat in some 
instances these service lauds have been resumed under 
Act VI of 1870.” We are entitled to use this book of 
reference tor tlie purpose of seeing what the duties of 
simanadars (ive . That is to say, whether their duties 
correspond with those of which descrijition is given 
in .section 1 of the Chaukidari Ohakran Lund Act. 
What' is stated in the Gazetteer shows that in thaiia 
Indus which Is the thana witli which we are concerned 
in this ease the simanadetrs perform those duties 
which are described in section 1 of tlie Act. If they 
perform those duties it does not matter in the slightest 
what they , may be called. The deflnitioii requires 
that the duties should be of a particular character. 
That being so, we must hold that Act VI of 1870 
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applies. It perhaps may seem a hard case on the 
appellants before us, but there is no escape from it. 
Certainly there is no escape from it in the suggestion 
of occupancy right. It is made for the first time in 
this Court. 

We must, therefore, dismiss the appeal with costs. 

G-. S. Appeal dismissed. 

APPELLATE CIVIL. 


Before Mooherjee and Newbould JJ. 

NIKDNJA RANI CHOWDHURANI 
SECRETARY OF STATE FOR INDIA.* 

Penalty — Court Fees Act {VII of 1S70) s* 10 E — Scope of the seJlon — Suit 
to recover penalty ly Secretary of State.^ malniainahility of — Decuion 
of Revenue authority — Jurisdiction of Civil Court. 

Unless there is a statutory bar, a suit is maiiitainable by the Secretary 
of State for India in Council for recovery of a penalty lawfully imposed. 

A Civil Court lias no jurisdiction to review tlie decision of a Itevenue 
authority on the ground that the valuation had been incorrectly made or that 
the discretion in the imposilion of the penalty had been erroneously 
exercised, but the position is different when the order for imposition of 
penalty is assailed on the ground that it has not been made in accordance 
with the statute. If the action of the Revenue autliority is ultra tires, if 
he has not followed the procedure prescribed by the statute wliich is the 
source of his authority, there is no enforceable claim which a Civil Court is 
bound to recognize. 

Manehp v. Secretary of State for India (1) followed. 

'' Appeal from Appellate Decree, No. 637 of 1912, against the decree of 
A. R. Edwards, Additional District Judge of Faridpur, dated Feb. 8, 1912, 
affirming the decree of Behari Lai Chatterjeo, offg. Subordinate Judge of 
Faridpur, dated Aug. 9, 1910. . 

(1) (1896) Bom. P. J. 529. 


xiitii.]: :oAtGiiTTi^;:«^ 

Sectiun 19 E oi: the Court Fees Act, 1870, contemplates em app3i(‘ation 
on the part of the person who has taken out probate aiih produces the same 
to be duly stamped. It furtiier contemplates that the e.s[iinated value of 
the estate is less than what the value has afterwards proved to !>e. 

A.-G. V. Freer (1), Bradlmigh v. Clarke (2), Cairtliorne \, Camplelli?>)^ 
In the gooth of Omda Bihee \ In the goods of Stevenson (5) referi-ed to. 

Second Appeal by Niknnja Rani Chowdliumiu 
(executrix to tlie estate of Kailasli Ohaiidi’a Ohowdliury), 
the defendant. 

The fact.s are shortly these. The defendant applied 
for probate of will of her deceased husband, Kailash 
Chandra Chowdhuri, to the District Delegate of Farid- 
pur and assessed the value of the estate left by her 
hushaud at Rs. 78,112-14-1 pie. Usual notice was issued 
to the Collector of Faiidpur b^’’ the Court under section 
19 (h) of the Court Pees Act. On the receipt of tlie 
notice by tbe Collector, an enquiry was made as to tlie 
value of the proi3erties and the valuation was ascertain- 
ed to be Rs. 1,69,125-15 annas. On the 10th of Decem- 
ber 1908, the defendant was asked by the Collector to 
amend the valuaiion and to show cause why nnder- 
valnaiioii was made. The Collector further informed 
the District Delegate as to the amendment of the 
valuation, but was informed that the probate bud 
already beeiij issued to the defendant on the valuation 
made by her for wlficli court-fees amounting to 
Rs. l,56o had been realized from her on the 28th of 
August 1908. On the 2nd of January 1909, the defend- 
ant appeared before the Collector with a petition pray- 
irig for amendment of the valuation and depositing the 
deficit court-fees to the value of Rs. 1,821. The peti- 
tion v?as supported by an affidavit. The Collector 
submitted tbrough the Commissioner all the papers to 

(1) (1»2'2) 11 Price 183. (3) (1790) 1 Anst. 214. 

(2) (1883)L. R. 8A.G. 354. (4) (1899) 1. L. R. 26 Calc. 407. 

(6')(1902>6 C. W. N. 898. 
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the Boai-d of Revenue for orders under section 19 E of 
the Court Fees Act. The Board of Revenue directed 
by its order, dated the 4tli of July 1909, levy of full 
court-fees and farther ()enalty of double sach court- 
fees which amounted to Rs. 6,768. This suit was for 
recovery of that sum of Rs. 6,768 by the Secretary of 
State through the Collector of Faridpur. The plaint 
was filed oil the 11th of December 1909. Previous to 
tlie institution of the suit, the defendant moved the 
Board of Revenue which reduced the penalty to half, 
i.e., Rs. 3,384. The plaintiff, thereupon, amended the 
plaint for recovery of Rs. 3,384. 

The Subordinate Judge of Faridpur decreed the 
suit with costs. The defendant then appealed to the 
District Judge of Faridpur who dismissed the appeal 
with costs. Hence this second appeal. 

Sir Rashbehari Ghose (with him Bxbiv Dwarka 
Nath Ghucherhurty and Bahu Chandra Kanta 
Ghose), for the appellant, attacked the jndgment on 
three grounds : (i) that the suit was not maintainable ; 
(ii) that the fine imposed was imposed in contra ven- 
tion of the statute under which the Board acted ; (iii) 
that the penalty was personal and was not recoverable 
from'tlie estate. 

The suit should be dismissed on the grpund that the 
estate of the Testator is not liable for the tine. The 
fine has been imposed under section 19 E of the Court- 
Fees Act, and the Court has to determine whether the 
Board did or did not act in conformity with . the 
law. 19 A and 19 E refer to two different stages. 
'I'he stage contemplated by 19 E of the Court-Fees 
Act was never reached and hence there could be no 
fine. There is no precedent for such a suit. Such 
suits in England are by way of information by the 
Attorney-General. The requirements of the section 
were not complied with. 
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The flue is imposed upon tlie executrix. It has been 
imposed because she lias not disclosed the ti'ue value 
of the estate which came into her huud. It is a fine. 
It is a penalty. There is no law under wbicl] yon 
can punish a third person as an offender. Besides 
tlie beneficiaries might be infants, as they are in this 
case. The valuation was amended in this case. 
There the proceedings ended or should have ended. 
As soon as my client accepted the valuation of tlie 
t/Ollector there was an end to the proceedings. 
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The Senior Government Pleader (Babn Ram 
Charan Mitra), for tlie re.spoudent. The initial 
mistake was to issue probate williout receiving the 
Collector’s report. I see there is a minor concerned in 
this case. I cannot support this case on the merits. 


Mookeejee and Newbould JJ. This is an appeal 
by the defendant in a suit for recovery of jienalty im- 
posed on her under section 19 E of the Court Fees Act, 
1870. The facts material for the determination of the 
questions of law raised before us, are undisputed, and 
lie in a narrow compass. The appellant applied for 
probate of a will executed by her husband, Kailash 
Chandra Choudhury. Thereupon notice was issued 
to the Collector of Paridpur under sub-section (i) of 
section 19 H of the Court Fees Act. As no reply was 
received from the Collector, probate was issued to the 
lietitioner on the 28th August 1908, on payment of 
Rs. 1,563, the duty payable upon her valuation of the 
estate. On the lOtli December 1908, the Collector of 
Farid pur, who had meanwhile communicated wi th the 
Collector of Backergunge where some of the properties 
were situated, held that the value of the estate was 
Es. 1,69,123 and not Es. 78,122 as stated by the peti- 
tioner in her application for probate. He accordingly 
directed the petitioner' to amend the valuation and to 
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explain the cause of uader-valuation. Notice was 
sei'vecl upon her on the 15th December 1908. On the 
2nd January 1909, she presented a petition to the 
Collector in which she stated that the valuation as 
made by her agents and accepted by her in good faith, 
was correct, as the majority of the properties were 
small shares iiavarious estates and could not fetch 
large values. Slie added, however, that she had no 
desire to litigate the matter and deposited Rs. 1,821, the 
additional fee payable on the hypothesis that the valu- 
ation of the Collector was correct. On the 16th January 
1909, the Collector recommended to the Commissioner 
that tlie additional sum might be accepted, and the 
probate amended. This was endorsed by the Commis- 
sioner and submitted by him to the Board of Revenue 
for sanction. The Board, however, on the 4th July, 
1909, directed tliat double the fee inayable, that is, 
Rs. 6,768 be levied as penalty from the petitioner 
under section 19 E of the Court Fees Act. This order, 
made without any notice to the petitioner, was com- 
municated to her on the loth August 1909'. On the 
11th September 1909, she petitioned to the Board to 
reconsider the matter, but during the pendency of her 
application for review, the Coliector instituted the 
present suit on the 11th Decetnber 1909 for recovery 
of Rs. 6,768. On the 16th January 1910, the Board, on 
review, reduced the penalty to Rs. 3,384. On the 
8th August 1910, the plaint was amended and the 
claim was reduced to that sum. The defendant re- 
sisted the claim substantially on three grounds, name- 
ly, first, that the suit as framed was not maintainable; 
secondly, that the penalty had not been imposed in 
accordance with statutory provisions, and consequent- 
ly could not be recovered; and, thirdly, that even if 
the penalty was recoverable, no.decree could be made 
against the estate in her hands. The Suboi'dinate 
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Judge ovemiled these contentions and decreed the 
suit. Upon, appeal, that decree has been affirmed by 
the District Judge. The present appeal was summarily 
dismissed under rule 11 of Order XLl of the Code by 
Brett and Sharfuddin JJ. The appellant then applied 
for I'eview of judgment and obtained a Rule. After 
the retirement of Brett J., the Rule was made absolute 
by Sharfuddin J., on the ground that important ques- 
tions of law were involved in the appeal. The appeal 
has now come up before us for -final disposal, and on 
behalf of the appellant the three grounds urged in the 
primary Court in answer to the claim have been 
reiterated. 

As regards the first objection, namely, that the suit 
is not maintainable, we are of oi)inion that there is no 
foundation for it. Assume that the penalty has been 
rightly imposed ; there must be some method for its 
recovery. A suit for its recovery is irot barred either 
explicitly or impliedly. There is no provision in the 
law for recovery of the penalty by summary process, 
as section 19 E is not mentioned in sub-section (1) of 
section 19 J. But even if a summary remedy bad been 
provided, it would not follow that the Crown was not 
entitled to the ordinary remedy by a suit, which is 
open to all its subjects. In England, where the Crown 
claims sums due to it by way of penalty or otherwise, 
the recovery may be had by information : A.-G. v. 
Freer (1), Bracllaugh v. Clarke (2), Gawthorne v. 
Qamphell{2t). We feel no doubt that unless there is a 
statutory bar, a suit is maintainable by the Secretary 
of State for India in Council, for recovery of a penalty 
lawfully imposed. 

As regards the second objection, namely, that the 
penalty has been imposed in contravention of the 

(1) (1822) 11 Price 183. (2) (1883) L. R. 8 A. 0. 354. 

(3) (1790) 1 Anst. 205, 214. 
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Htatnte and is consequently not recoverable, the 
question Las been raised, whether it is open to the 
Civil Court to determine the niattej*. 'Ihe decision in 
Manehji v. Seeretafy of State for India (1) sliows 
that a Civil Court has no Jurisdiction to review the 
decision of a Revenue authority on the ground that 
the valuation had been incorrectly made, or that the 
discretion in the imposition of the penalty liad been 
erroneously exercised. But the position is different 
when the order for imposition of penalty is assailed 
on the ground that it has not been made in accordance 
with the statute. If the action of the Revenue autho- 
rity is ultra vires, il he has not followed the procedure 
prescribed by the statute which is the source of his 
authority, tiiere is no enforceable claim which a Civil 
Court is bound to recognize. We must consequently 
determine whether' the imposition of the penalty in 
tlie case before us was ultra vires. 

Section 19 (1) of the Court Fees Act contemplates 
the pre- payment of duty before an order for grant of 
probate is made : In the Goods of Omda Bibee (2). 
In the case before us, this appears to have been done. 
A notice was thereupon issiied to the Collector under 
section 19 H to enable him to test the valuation. 
As no communication was received from him, the 
Court issued the probate. Subsequently, the Collector 
called upon the petitioner to amend the valuation 
under sub-section (3) of section 19 H. The applicant 
for probate did not accef)t the valuation made by the 
Collector. She maintained, on the other hand, that 
the original valuation made by her was not inadequate, 
but with a view to avoid expense and litigation, she 
deposited the excess sum demanded. The Board of 
■ Revenue, thereupon, proceeded to impose a penalty 
on the applicant under section 19 E. In our opinion, 
(1) (1890) Bom. P. J. 529. . (2) (18,99) I. L. E. 26 Calc. 407. 
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section 19 E had no application in the e vents which 
had happened. As pointed oat in the case of Manehji 
V. Secretary of State (1), .section 19 B contemplates an 
applicatioji on the part of the person who had taken 
out probate and produces the same to be duly stamped. 
There was no such application in the i^resent case. 
The section further contemplates that the estimated 
value of the estate is less than what the vabie has 
afterwards proved to be. In the present case, there 
was no determination of the valuation by the Probate 
Court ; tljere was, on the one liand, an estimate by 
the petitioner, there was, on the other hand, an assess- 
ment by the Collector which was not accepted as 
correct by the applicant; inileed, she disputed the 
correctness of the grounds for the higher assessment. 
There was, consequently, no room for the application 
of section 19 E. If it was intended to take proceed- 
ings under section 19 E. as the petitioner disputed 
the correctness of the assessment by the Collector, 
the Court should have been moved for an encptiry 
into the true value of the assets under section 19 H ; 
and if the Collector had adopted such a coiir.se, it 
would have been incumbent upon him, as explained 
in tlie case of In the goods of Steoeiisoa (2), to make 
out a case for enquiry upon detiuite facts. No such 
step was. ho-wever, taken, possibly for the reason that 
the Collector was of opinion tliat no penalty should 
be imposed. But whatever the reason might be, it is 
l)lain that thei'e was no compliance with, the statutory 
requirements, and that the contingency contemplated 
in section 19 B had not arisen. Nor was action taken 
under section 19 G which is moulded on section 43 
of 55 Geo. Ill, Oh. 184, and section 122 of 56 Geo. Ill 
Ch. 56. We may here point out tlie reason why 
section 19 J, which prescribes tlie mode of recovery 
(!) (189.i) Bom. P. J. 5-J9, (9) ; 19U->) 0 C. W. .N. H9«, 
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of pemilties, makes no mention, of section- 19 E. In 
a case wliere that section is properl,y apjalicable, the 
petitioner is entirely in the hands of tlie chief con- 
trolling Revenue authority, who is at liberty to refuse 
to stamp the probate till the penalty has been x)aid ; 
no occasion can consequently arise for recovery, by 
summary process or by suit, of the penalty imposed 
under section 19 E. We are of opinion that the action 
of the Board of Revenue -Vv^as entirely misconceived, 
and that the imposition of the penalty under section 
19 E was uKra vires. There is thus no legal founda- 
tion for the claim. 

As regards the third objection, namely, that the 
penalty is personal and is not recoverable from the 
estate, we need only say that it raises a que-stion of 
first impression and of some nicety, which need not 
be determined in view of our decision on the second 
objection. 

Tlie result is that this appeal is allowed, the decree 
of the District Judge reversed and the suit dismissed 
with costs in all the Courts. 


S. K. B. 


Appeal alloived. 
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CIVIL RULE. 

Before llolmieood and MiilUch JJ. 

NAEESH CHANDRA: BOSE 

, , . . v\ . . 

HIRA LAL BOSE.^ 

Records, power to call for — Special Tribunal — Calcutta Improvement Act 

{Bang. F of 1911) s, 71^ cl, {c) — Land Acquisition Act {I of 1801) s Sd 

— Practice, 

The power to call for records is a power which is undoubtedly inlierent 
in tlie Judge of a Land Aerjui-sition Court and consequently in the Special 
Tribunal constituted under the Calcutta Iniproveinent Act. 

Golap Coomary Dossee v. Raja Sundar Naraian Deo (1) followed. 

Rule obtained by Naresh Chandra Bose, claimant 
No. 2, petitioner. 

The opposite party, Hira Lai Bose, had mortgaged 
some properties iuclnding two cottas and odd of land 
being premises No. 177, Rassa Road South, Bhowani- 
pnr, to Naresh Oliandra Bose, claimant No. 2, petition- 
er. On 21st August 1912, he obtained a mortgage 
decree and in execution thereof purchased the mort- 
gaged proiiei’ty on 1.5th July 1913 and duly obtained 
possession through Court. Meanwhile the judgment- 
debtor having become insolvent bis estate i^assec] into 
the hands of a Receiver. The Calcutta Improvement 
Trust acquired the said premises, and the Land Acqui- 
sition Collector awarded Rs. 11,250 for it. In this 
proceeding the Receiver filed a petition claiming a 

* Civil Buie No. 627 o£ 1915, against the Order of A. H. Cuming, 
District Judge of 24-Parganas, dated June 23, I9l5. 

(l)fl87$)4 0,h.B.S6. 
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portion of tliat amount on the allegation that the said 
two cottas did not pass to the petitioner not having- 
been comprised in his mortgage. Thereupon tlie 
latter put in an objection, and tliis dispute was referred 
to tlie Calcutta Improvement Trust Si^ecial Tribunal 
under the provisions of section 30 of the Land Acqui- 
sition Act read with those of the Calcutta Improve- 
ment Act (Beng. V of 1911). Dr. S. C Banerji, the Presi- 
dent of the .said Tribixnal, on the application of claim- 
ant No. 2 made an order on the 5th May 1915 calling 
for the record of the aforesaid mortgaged suit from the 
record-room of the District .lodge, 21-Parganas, who, 
after some correspondence, refused to send the record 
on the ground, that the .said Special Tribunal was not 
a “ Court ” within the meaning of Order XIII, rule 10 
of the Code of Civil Procedni’e. Thereupon claimant 
No. 2, on the 21st June 1915, made ah application to 
the District Judge of the 24-Parganas praying that 
the said record might be sent to the President of the 
said Special Tribunal. Although the opposite party 
never raised any objection, this application was reject- 
ed on the 23ixl June 1915, and. -the learned District 
Judge recorded an order declining to send the record 
on the ground that the said Special Tribunal was not a 
“Court”. Being aggrieved bj’- this order of the 
District Judge, 24-Parganas, claimaint No. 2 moved 
the High Court and obtained this Rule. 

Babu Mahendra Nath Roy (with him Babii 
Qunada Oliaran Sen, Baba Manmitha Nath Roy 
and Baba Sarendra Nath Das Gapta), for the peti- 
tioner. I submit that under s. 53 of the Land Acqui- 
sition Act and s.' 7i (c) of the Calcutta Improvement 
Act, 1911, the President of that Special Tribunal has 
the same powers .as those possessed by a, Civil Court 
under rule 10 of .Order XIII .of the Code of Civil 
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Procedure, 1908, and can call for records from other 
Courts. I rely on the ruling iu Qolap Coomary Dossee 
V. Raja Sundar Naraian Deo (1) where the Court 
dealt with its administrative order-s. Besides s. 15 of 
the Charter gives this Court ample powers to interfere 
in a ease of this nature. 

Baba Bam Charan Mitm, (amicus curice), pructi- 
call}’^ conceded that the President of the Special 
Tribunal could call for the records of other Courts. 

Holmwood ASD Mijllick JJ. Tlie question that i.s 
raised in this Rule is one of considerable importance 
to the imblic having dealings with- the Sjtecial Tribunal 
constituted to hear cases from the orders of the 
Calcutta Improvement Trust. It is perfectly clear 
that some modus operaadi must be devised by which 
the Tribunal may have access to La nd Acquisition and 
other records that are necessary for the purposes of 
their business. But there appeared to be technical 
difficulties under the law. We, therefore, asked the 
learned Cover ament pleader, Babu Ram Charan Mitra, 
to give us his assistance in the matter, and we liave 
also heard the learned vakil, Babu Mahendra Nath 
Roy, for the petitioner, and it appears to us fairly 
clear that in the exercise of our powers of supervision 
under the Charter we ought to give directions to the 
lower Court in the same way in wdiich a Bench of this 
Court appears to have done in the case of Golaio 
Coomary Dossee v. Baja Sundar Naraian Deo (1). 
There the Court also dealt with the administrative 
orders of this Court. Now, as the shortest way to get 
over the difficulty we may point out that the Special 
Tribunal has been constituted a Court under the Land 
Acquisition Act, 1894, and under section 53 of that 
Act the Land Acquisition Court is governed by the 

(1) (1879) 4 C. L. E, 36. 

18 
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provisions of the Code of Civil Procedure and has the 
Nakesh powers of a Judge under the Code. It is not necessai-y 
Ojiandiia follow the learned Jxrdge in the Court below to 
the extent of holding that the Special Tribunal would 
be able to compel the production of records from 
another Court. It is this power of compulsion which 
seems to have been a stumbling block in the learned 
Judge’s mind. Nobody ever heard of an attempt to 
compel a Court to send its record to another Court, 
and we are not apprehensive that any such question 
will ever arise. The power to call for records is a 
power which is undoubtedly inherent in the Judge of 
a Land Acquisition Court and consequently in the 
Special Tribunal. 

For these reasons, we think that the Eule should 
be made absolute and the District Judge should be 
directed to send the record asked for by the President 
of the Tribunal. We make no order as to costs. 

G. s. Rule absolute. 
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INSOLVENCY JURISDICTION. 


Before Sanderson 0. Woodroffe ami Mookcrjee JJ. 

■ lakhipriya dasi 

V. 

RAIKISHORI DASL* 

Insol>:e>iey Secnrit;/ for Costs— Appeal— Jurisdktmi—Fresidency Towns 
Insolvency Act ([11 of 1909) s. S (2) (b) -Civil Procedure Code (Act F 
ofl90S) ss. 117, m and 0. XLI, r. 10—Pratice. 

Oil an application to tlie Court of Appeal for security for costs in an 

appeal from an order of a Judge in insolvency 

^ Held, that the Court has jurisdiction to entertain the application under 
s. 117 and 0. XLI, r. 10 of. the Code of Civil Procedure, read with g. 8 (2) 
(b)ot the Presidency Towns Insolvency Act. 

Sesha Ayyar v. Xagaralhna Lala(\) not followed. 

. 1 his was an application for security 
for costs in an appeal preferred against a Judgment 
in insolvency passed by Chandluiri J. 

On the 7th September 1911, a suit was instituted 
on a hatchitta in the Court of Small Causes against 
Goberdhone Seal by his mother-in-law, Sreemutty 
Eaikishory Dasi. On the 9th November, 1911 Gober- 
dlione Seal purported to convey his one-third undivided 
share of the premises No. 20, Panchanan Pat’s Lane, 
which was his sole asset, to his wife Sreemutty Sarba- 
sundari Dasi. On tlie 20th February 1912 Eaikishory 
Dasi obtained a decree in her suit. On the 27th 
February 1912, Goberdhone filed his petition in insol- 
vency. By a conveyance dated the 12th October 1912> 

Appeal from Original Order No. 61 of 1915. 

(1) (1903) I, L. S,27 Mad. 121. 
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Sreenintty Sarbasuiidari Dasi ijitrpoi’tecl to convey the 
one-third undivided share conveyed to her by her 
husband, to the appellant Sreemutty Lakhipriya Dasi. 

After filing liis petition in insolvency, Goberdhone 
Seal took no further steps until an order was passed 
on the lltli June 1913 at the instance of Raikishory 
Dasi, for his committal unless he filed his sclieduie 
within a certain jieriod. Thereuiion, on the 16th July 
1913, the insolvent filed his schedule, estimating his 
assets at nil and his liabilities at Rs. 2,526-1-3. The 
principal creditor was Raikishory Dasi, whose claim 
was admitted to be Rs. 2,369-14. The public examina- 
tion of the insolvent was held on the 2nd November 

1913, in the course of which the conveyance of the 9th 
November 1911 was challenged as a colourable and 
fraudulent transaction. The application for the insol- 
vent’s discharge was fixed for hearing on the 7th July 

1914. 

On the 2nd Jtily 1914, Raikishory Dasi' filed a 
petition praying for a declaration that the transfers of 
the 9th November 1911 and the 12th October 1912 
were inoperative and void, and that the property 
remained that of the insolvent, and for consequential 
relief. On the 31st July 1914, Lakhipriya Dasi filed 
her affidavit in opposition alleging that the transfers 
were made ho 7 id fide and for valuable consideration 
and claiming the property. 

Evidence was taken and, on the 16th March 1915, 
Ohaudhuri J. held and declared that the transfers were 
void as against the Official Assignee, and ordered 
Lakhipriya Dasi to make over possession of the one- 
third undivided share in the premises to the Official 
Assignee. 

Against this judgment and order Lakhipriya Dasi 
preferred an iippeal. Thereupon, Raikishory Dasi 
made the present application for security for costs. 
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Mr. Lahiri (with him A''. for 

tlie api)licant. The property in qiiCKstion form the 
onl.Y assets of the insolvent, and the applicant is the 
only substantial creditor. The appellant is a purda- 
nashin Hindu lady, and has no proj)erty. She should 
be ordered to furnish security for costs. 

Mr. Sircar (with him Mr. S. K. ChaJcravarti), 
for the appellant. This Court has no jurisdiction to 
entertain the present application. The right of appeal 
in insolvency is given by section 8, sub-section 2, sub- 
clause (6) of the Presidency Towns Insolvency Act. 
The consequence is tliat the only irrovision undei’ 
which this application can be made is Order XLI, 
rule 10 of the Code of Civil Procedtii’e. Now there is 
direct authority, that such an application would not lie 
under s. 549 of the old Code (which has been repro- 
duced by Order XLI, rule 10) in the case of an appeal 
from a single Judge of the High Court to the Court of 
Appeal : Sesha Ayyar v. Nagarathna Lola (1). 

On the merits, it is submitted that “ mei'e poverty 
is no ground for requiring an appiellant to give se- 
curity for the costs of the appeal:” see Woodroffe’s 
Civil Procedure Code, 1st edition, j). 1287. 

M r. Lahiri, in reply. Section 8. sub-section (2), sub- 
clause (6) of the Presidency Towns Insolvency Act 
says that an appeal from a- .Judge in insolvency shall 
lie in the same way and be subject to the same provi- 
sions as an appeal from an order made by a .Judge in 
the exercise of the ordinary original civil jurisdiction 
of the Court. Order XLI, rule 10 of the Code deals 
with the question of security for costs on appeal from 
the ordinary original civil jurisdiction. If the present 
application cannot be entertained, for the same reason 
no such similar application can be entertained in 
appeals from the ordinary original civil jurisdiction, 
(t) (1903) I. L. B. 27 Mad. 121. 


1915 

Lakiiiphiya 
Das I 

V, 

Kaikishori 

l)ASi. 


19 


246 


INDIAN LAW REPORTS. [VOL. XL! II 

^ It lias always been the practice in this Court to enter- 
riAiaiiPRUA sacli applications. Sesha Ayyar v. N'agaratlina 
Laid (1) lias never been followed or referred to bv 
Raikisuori this Court. Moreover, section J17 of the Code of Civil 
Procedure makes the provisions of Order XLI, rule 10 
applicable to Higli Courts. 

WOODROFPE J. This is an application for security 
for costs in an appeal against a judgment passed by 
Chaudhuri J., in insolvency. It is unnecessary to 
recapitulate the facts which are set out in the petition. 
The application is opposed both on grounds of law 
and fact. As regards the first question, the point is 
whether Order XLI, rule 10 applies to the case of an 
appeal from an order passed by a .Judge in insolvency 
under Act III of 1909. Section 8 (6) of that Act states 
that an appeal shall lie in the same way and he 
subject to the same provisions as an appeal from an 
order made by a Judge in the oi’dinary Original Civil 
Jurisdiction. The question then is, does the order 
^’'Pply to tiie latter case. No doubt the case of Seshd 
Ayyar v. JSfagarathna Lala (1) answers this question 
in the negative This case was decided prior t6 
the present Code and has not been referred to nor 
followed so far as we are aware in tliis Court where 
the previous practice has been to entertain sucli appli- 
cations: under section 117 of the Code its provi- 
sions apply to the High Courts save as provided in 
Parts IX and X. I ain of opinion, therefore, that 
we have power to entertain and adjudicate this appli- 
cation under section 117 and Order XLI, rule 10 
of the Code. This conclusion is in conformity with 
the previous practice under which sucli applications 
have been adjudicated. It cannot be reasonably, held 
that this Court, when sitting in appeal from a decision 
(0 (1803) I. L. R. 27 Mad. 
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on the Original Side, is deprived of powers neeessaiy 
to an effective jiirisdictioa admittedly exi.stent on the 
Appellate Side of the same Court. For, if Order XLT, 
rule 10 does not apply, there is no other provision 
applicable, suul in such a case it would be necessary 
to invoke the provisions of section 151. On the facts 
stated in the petition, and in particular on the findings 
of the learned .Judge thei’e .stated, I am of opinion 
that security should be required of tlie appellant. 
The applicant is entitled to the costs of this 
application. 

Sanderson C. J. I agree. 

Mookbejbe J. I agree. 

J- C. Application aUoived. 

Attorney for the api)ellant ; J. N. Mitter. 

Attorneys for the respondent : B. M. Ghatterji Go. 
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APPELLATE CIVIL. 

Before Hooker jee mid Eoe JJ. 

MADHUSUDAN SEN 

■ : . V. 

RAKHAL CHANDRA DAS BASAK.* 

Princqxil mid Agent — Suit for Accoujits — Hypothecation of property as 
securUy for the proper discharge of his duties by the agent — Agreement 
to render accomits annually — Limitation Act {^IX oflOOS^ Sch. f 
Arts, 89, 115, 132 — Death of the principal, effect of — Ag(7it continuing 
inseroice of the heir — Contract Act {IX of 1872) ss;207, 253, cl. {10 ) — 
Method to he adopted for rendering accounts. 

Where certain immoveable properties were liypotljocated to the principal 
by the defendant as security for the valid discharge of duty as agent, in a 
suit for accounts by the principal : 

Held, that Art. 132 of the Limitation Act will apply, inasmuch as it 
is also by implication a suit to enforce a charge. 

Hafezuddin Mandal v. JaduNath Saha (1) follow^ed. 

Jogesh Chandra v. Benode Lai Roy (2) dissented from. 

On the death of the principal, an agency is terminated and a new 
agency is created ff the agent continues in service of his principal’s heir. 

Where there is an agreement to submit accounts ariimally, in a suit 
against the agent for an account Art. 89, and not Art, tl5, of the Limita- 
tion Act will apply. 

Shib Chandi'a Roy v. Chandra Narain Maker jie (^), and Ash gar Ali 
Klum Y. Khuj'shed Ali Khan (4) followed. 

Easin v. Baroda Kishore (5) dissented from. 

Duty of an agent does not end by merely submitting papers when 

Appeal from Appellate Decree, No. 2236 of 1913, against the decree 
of Mahiin Chandra Cliakrabarty, Subordinate Judge of Dacca, dated May 
19, 1913, reversing the decree of Hira Lai Mookerjeo, Munsif of Munsliignnj, 
dated May 7, 1912. 
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aeooiiuts are denumdod luit a failure to explain them when called upon to 
do so will amount to a refusal under Art. 89 of the Limitation Act. 

Hiirrmath Rai v. Krishna Kumar Balski (1) reVml on. 

Chaud Earn w Brojo Gohbid (2), Upendra Kishore v. Ramtava Dehfja (3) 
not followed. 

SecoisD appeal liy Madlnisuclan Sen, the defend- 
ant. 
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In September 189.5, the defendant ■was apiiointed 
agent by the plaintiffs and other co-.shax’ers for the 
management of tlieir estate. As a security for tlie due 
performance of his duties as agent, the defendant and 
his father executed a bond liypothecating certain 
immoveable properties in favour of persons owning hal f 
the estate, including the plaintiffs. Of these Eadhika, 
Gobind and Keshab owned an one-eightli share each. 

The plaintiff Rakhal Chandra, on behalf of him- 
self and as guardian of his infant brother Brojo 
Gopal, held a similar one-eighth share. In 1900, 
Eadhika died and his one-eighth share devolved upon 
the plaintiffs. In 1904 the agreement between the 
defendant and the plaintiffs was varied, the defend- 
ant undertaking to collect rents separately for the 
plaintiffs and to render accounts annually to them 
with regard to the one-fourth share which they 
now had. The defendant was discharged from office 
in August 1908 and the present suit was instituted 
in 1911 against the defendant claiming accounts from 
1901 to 1908. The claim was resisted on merits as 
well as on the ground of limitation. The original 
Court dismissed the case, but the lower Appellate 
Court set aside the order of dismissal and ixassed a 
preliminary decree for accounts from 1901 to 1908. 
From this ^decision the defendants appealed to the 
, High Court. 

(1) (188G) T. L. R. 14 Oalc. 147. (i) (1872) 19 W. R. 14. 

(.8) (1909) 13 C. \V. N. 69G. 


250 


INDIAN LAW EEPORTS. [VOL. XLIII. 


1916 

Madhusudan 

Sen 

V. 

Bakhal 
Chandra 
Das Basak. 


Babu Gunada Charan Sen (witli him Baba 
Eamesh Chandra Sen and Babu Surendyn Nath Das 
Gupta), for the appellant, contended that Article 132 
of the Limitation Act which was a general section 
governing suits for the enforcement of liens was not 
applicable to this case as it was covered by the special 
provisions of Article 89. The '■ test ought to be the 
nature of relief sought for, and not the mode in which 
relief was to be obtained, if and w^heu granted : Ashgar 
AH Khan v. Khurshed Ali Khdn{V), Jogesh Chandra 
V. Benode Lai (2). The agency so far as Radhika was 
concerned terminated with his death and hence the 
plaintiffs cannot enforce it so far as Radhika’s share, 
which devolved upon them, was concerned. Regard- 
ing what period of limitation was applicable, Article 115 
and not Article 89 will api>lj’- as the accounts were 
agreed to be submitted from year to year: Moti Lai v. 
Amin Chand (3), Basin v. Baroda Kishore (A). Even 
if it is held tliat Article 89 was applicable the first 
alternative in the third column of the article will apply 
as there was demand made in the plaintiffs’ letter of 
the 21th April 1909, non-compliance of which daring 
the continuance of the agency will amount to a 
refusal : Hari Narayan v. Administrator-General of 
Beyigal(o). Upon the pleadings the plaintiffs were 
bound to surcharge and falsify as the accounts had 
been admittedly submitted to them : Chayid Earn v. 
Brqfo Gobind (6), Upendra Kishore v. Eamtara (7). 

Dr. Sarat Chandra Basak (with him Babu Bipin 
Chandra Bose), for the respondents, submitted that 
it was evidently a case of a charge : Hafesuddin 
Mandal v. Judu Nath Saha (8), Troylokya Nath 


(1) (1901) L L. li. 24 All. 27. 

(2) (1909) U C. W. N. 122. 

(3) (1902) lU. L. J. 211. 


(6) (1878) 3 0. L. B. 446. 

(6) (1872) 19 W. E. 14. 

(7) (1909) 13 0. W, N. 696. 


Mandal v. AbinciH Ch ndra Bay (1), Bares Kaafa v. 
Natvabali Sikckir (2). The old agency did not termi- 
nate with the deatli of the pi’incipal as sectioji 209 of 
tlie Indian Contract Act indicates tliat the duty of an 
agent does not ejid with the death of the principal as 
he lias to take reasonable steps for the production and 
preservation of interest entrusted to him. If, how- 
ever, it is held that a new agency'' was created than 
Article 89 of the Limitation Act will apply: Shib 
Chandra Bat v. Chandra Narain (8), Jogendra Nath 
V. Dehnath (4), Ashgar AU Khan v. Khurshed AU 
Khan (5). But the period of limitation will be govern- 
ed by the second alternative in the third column of 
that Article : Jawat dr Singh v. Larhman Das (6; and 
Nalhubhai v. Debt Das (7); even if these be repeated 
demands : Chandra Madhab Barua v. Nobin Chandra 
Barua (8). 

Mookbrjee and Koe JJ. This is an appeal by 
the first defendant in a suit for accounts. The facts 
material for the decision of the (iuestions of law raised 
before ns may be briefly stated. On the 5th Septem- 
ber 1895, the defendant was appointed agent of the 
plaintiffs and their co-sharers for management of their 
estate. The defendant and his father at the time 
hypothecated immoveable proijerty as security for the 
due performance of the duty of the flr.st defendant as 
agent. This bond was executed in favour of persons 
who were proprietors of a half share of the entire pro- 
IJerty. One of these, Radhika Mohan Das, was interest- 
ed to the extent of one-eighth share ; another, Eakhal 
Chandra Das, for himself and as guardian of his infant 

(1) (1914) 21 C. L. J. 459. 

(2) (1915- 21 C. L. -J. 461. 

(3) (1905) I. L. R. 32 Calc. 719 

(4) (1903) 8 C. W. N. 11.3. 


(5) (1901) I. L. R. 24 All. 27. 

(6) (1905) 9 C. W. N. 745. 

(7) (1910; 12 Bom. L. R. 95 

(8) 191,2) I. h R. 40 Calc. 108. 
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brotlier Brojo Gopal Das, was interested to the extent 
of another one-eiglith share. Two otlier j^ersons, 
Gobiudlal Das and Keshabhil Das, were each interested 
to the extent of one-eighth share. The proprietors of 
the remaining one-half share were not parties to the 
transaction, bnt it has been alleged — and that statement 
has not been challenged, — that the defendant was also 
their agent for the purpose of collection of rent. This 
afrangement continued in force till tlie 19th August 
1901. when its terms were varied in the manner follow- 
ing, viz., the defendant undertook to collect the rent of 
one-fourth share separately and to submit separate 
collection papers in respect of that share year after 
year. In the interval, Radhika Mohan Das, had died 
in the year 1900 and his intei'est in the innperty had 
vested in Rakhal Chandra Das and Brojo Gopal Das ; 
but there was no new contract in writing between 
these persons and the defendant, although the latter 
continued to act as their agent as previously. The 
defendant was discharged from his office on the 7th 
August 1908. This suit for account was commenced 
against him on the 7th August 1911 by the plaint- 
iffs who are representatives of the one-fourth share- 
holder other than Gobind Lai Das and Kesab Lai 
Das. These latter have not joined as co-plaintiffs 
and have consequently been joined as pro formd 
defendants. The x>laintiffs claim accounts for the 
period from the 14th April 1901 to the 7th August 
1908. The claim is resisted by the defendant on the 
merits as also on the ground of limitation ; he urges 
that he has rendered accounts and is under ho further 
obligation to the plaintiffs, and further contends that, 
if; this plea is not established, the claim is barred by 
limitation. The Court of first instance decided in 
favour of the defendant and dismissed the suit. 
Upon appeal, the Subordinate Judge has set aside that 
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decision and has made a preliminary decree for 
accounts from the 14th April 1901 up to tlie Ttli .‘August 
1908. On the jiresent appeal, it has been urged on 
behalf of the defendant that the entire claim is ))arred 
by limitation. In our opinion, this contention cannot 
possi])ly irrevail. 

The defendant and his father hypothecated im- 
moveable property as security for the due discharge 
of the duty of the defendant as agent of the plaintiffs 
and their co-sharers. The plaintiffs seek to realize 
from the defendant whatever sum may be found due 
to them on adjustment of accounts, bj" sale of tiie 
immoveable properties hypothecated. Tlie suit is 
consequently one to enforce a charge on immoveable 
proi)erty within the meaning of article 132 of the 
Indian Limitation Act. This view is supported by 
the decisions in Hafeztiddin Mandal v. Judu Nath 
Shaha (1), Trailakhya Nath Mandal v. Abinash 
Ghandra Bay (2), Sitres Kanta Banerjee v. Naivah 
Ali Sikdar (3), Venkatachalian v. Narayana (4). 
It has been pressed upon us, however, on behalf of the 
appellant that a contrary view is supported by the 
case of Jogesli Chandra v. Benode Lai Bay (5). But, 
as was liointed out in Trailakhya Nath Mandal v. 
Abinash Ghandra Bay (2), the case of Hafesuddin 
Mandal v. Jadu Nath Shaha (1) was not brought to 
the notice of the Division Bench that decided the 
case of Jogesh Ghandra v. Benode Lai Bay (5) ; for 
this reason that decision was not followed either in 
Trailakhya v. Abinash (2), or in Sures Kanta v. 
Naivab Ali Sikdar (3). In these circumstances, we 
adopt the view taken in Hafesuddin Mandal v. Jadu 
Nath Saha (1) and hold that the claim of the plaintiffs 

(1) (1908) I. t. R. 35 Calc. 298. (3) (1915) 21 C. L. J. 462. 

(2) (1914) 21 C. L. J. 459. (4) (1914. 28 Mad, L. J. 140. 

(5)(l9a9) 14 0. W.N. 122. 
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in .so far as they are in a j)o.sitio]i to enforce a lien 
on imiiioveable property is not barred by limitation. 
'I'liis brings as to the qaestion, whether the iilaintiffs 
are entitled to enforce a lien on immoveable property 
in respect of their entire claim. 

On behalf of the appellant, it has been contended 
that when Radhika Mohan Das died in 1900, the 
agency of the defendant under him terminated. In 
support of this view, reliance has been placed upon 
section 201 of the Indian Contract Act, which provides 
that an agency is terminated by the death of either 
the princij)al or the agent. On behalf of the plaintiflfs 
respondents, it has been argued that a contrary view 
may be supported by reference to the terms of sec- 
tion 209 which defines the duty of the agent on 
termination of the agency by the death of the princi- 
pal. In oar opinion, there is no foundation for' this 
contention. Section 209 is in these terms : When an 
agency is terminated by the principal dying or becom- 
ing of unsound mind, the agent is bound to take, on 
behalf of the representatives of his late principal, all 
reasonable steps for the production and preservation of 
the interest entrusted to him. This provision does not 
indicate that the agent continues to be the agent as he 
was before the death of the principal. If he continues 
to be the agent, no such provision as is embodied in 
section 209 is needed. On the other hand, if we con- 
trast the provisions of section 253, which defines the 
effect of the death of any partner on a partnersliip, 
it becomes plain that under section 209 an agency is 
terminated by the death of the principal or the agent. 
Clause ( 10 ) of section 253 lays down that, in the 
ab.sence of any contract to the contrary, partnerships, 
whether entered into for a fixed term or not, are dis- 
solved by the death of any partner. In section 209 we 
miss the expression “ in the absence of any contract to 
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the contmfv ” which liiids a place in section 255. We 
hold accordingly thai the agency of the defendant was 
terminated i n 1900 wi tli regai-d to the sha re of Had hika 
Mohan Das, and tliat thereafter a new agency was 
created by implication in respect of the shai'e as be- 
tween the defendant and the representatives of the 
deceased: Mahendra Nath v. Jadu Nath (1), In 
respect of the account of this share, couseqnently, tlte 
plaintitfs are ixot entitled to enforce a lien on move- 
able property under tlie terms of the original contract 
of the 5th September 1895. JSejpari Lai v, Hnra 
Kumar (2), Suresh Kanta v. Natvab Ali, (3). 

The question ne.xt arises, what period of limilatioii 
is applicable with regard to this portion of the claim of 
the plaintiffs. On behalf of the appellant il has been 
contended that Article 115 applies and that as on the 
19th August 1901 the parties agreed that accounts 
would be submitted from year to year, there was a 
breach of obligation of the defendant at the end of 
each year, so that under Article 115, this portion of the 
claim is barred by limitation. In support of this view, 
reference has been made to the decisiojjs in Matt ImI 
V. Amin GhandA), Easin v. Barada Krishna Acharjee 
(o)Jogesh Chandra v. Benode Lai (6), and Jhapajhan- 
nesssn Bihi v. Bama Smidari (7). The first three of 
the eases mentioned, no doubt, lend some .support to 
the contention of the aj)pellant. But it -must be 
observed that, as pointed out in Jhapajha^messa Bibi 
v. Bama Smidari (7), there is a strong current of 
authority in the contrary direction. The cases of 
Jogendra Nath Roy v. Deh Nath Chatterjee (8), 


(1) (1908) 9 G. L. ,J. 107. 

(2) (1912) 21 0. L. J. 458. 

(3) (1915) 210. L. J. 462. 

(4) (1902) 1 0. L. ,1.211. 


(6) (1909) 11 C. L. J. 43. 

(6) (1909) 14 C. W. Jt. 122- 

(7) (1912) 16 C. W. >7. 1042 

16 C. L. J. 283. 


■(8)(19U3)8C. W. N. 113. 


1915 

MAWiUSUDAN 

Sen 

r, 

Kakhal 
Chandra 
i)As Basak. 


MADjirsur)AN* 

Sen 

... 

Rakhal 
Chandra 
Das Basak. 


INDIAN LAW REPORTS. [VOL. XLIII. 

Shib Chandra May v. Chandra Nath Muhherjee (1), 
Hafesaddin Mandal v. Jada Nath Saha (2), aud 
Chandra Bhusan Barna v. Nabin Chandra (3) 
sliow that Article 89 is applicable to cases of this 
description. It is worthy of note that in the cases 
of Fasin Sarkar v. Barada Kishore Acharjee (4), 
and Joyesh Chandra v, Benode Lai May (5), attention 
of the Court was not invited to the decision of Shib 
Chandra v. Chayidra Nath (1), where it liad been 
pointed out, on a review of the eaiiier authoi’ities 
including the decision of the Judicial Committee in 
Asghar Ali Khan v. Kharshed Ali Khan (6), tliat 
Article 89 is apj)licable to a suit for accounts by a prin- 
cipal against his agent. We may observe parentheti- 
cally that the appellant has argued that the case before 
tlie Judicial Committee was not in reality a suit by a 
principal against his agent. We are unable to give 
effect to this contention. The suit was brought by 
the then plaintiff for money in the hands of the 
defendant, who had consequently to account for the 
sum which he had taken and- spent; and the Judicial 
Committee held that the suit was one for accounts 
governed by Article 89 of the Indian Limitation Act. 
We hold accordingly that Article 89 is applicable in 
respect of this portion of the claim of the plaintiffs. 

We do not think it necessary to refer the question 
for the decision of a Pull Bench of this Court, first, 
because the poi nt is really concluded by the decision 
of the Judicial Committee in AsgAar Ali Khan v. 
Khurshed Ali Khafi(&)-, and, secondly, because the 
later decisions to the contrary did not take notice of 
the earlier decisions which are precisely in point. It 

(1) (1905) 1. 1. R. 3-2 Calc. 719. (4) (1909) 11 C. L. J. 43. 

(2) (1908) I. L. R. 35 Oalc. 298. (5) (1909) 14 C. W. N. 122. 

(3) (19! 2) I. L. R.40Galo. 108. (6) (1901) 1. L. R. 24 All. 27. 
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is further worthy of note tiiat Mr. Justice Coxe who 
reluctuiitly followed the decision hi Joffesh Chandra v. 
Benode Lai Bay (1) in J/iapoJhannessa Bihi v. Bamn 
Sundari (2) was of opinion that the contrary view 
taken in Shib C/iandm v. Chandra Nath Mukerjeo (3) 
gave effect to the true intention of the Legisltilure. 

We now proceed to examine the effect of the appli- 
cation of Article 89 to the case before tis. Tliat arti- 
cle provides that a suit by a principal against his 
agent for moveable i)roperty received by the latter and 
not accounted for ma^^ be instituted within three 
years from the date when the account is, during the 
continuance of the agency, demanded and refused, or 
where no such demand is made, when the agency 
terminates. On behalf of the resimndent it has been 
streiniously urged that the case is governed by the 
second alternative, namel}% that time runs against the 
plaintiffs from the date when the agency terminates. 
The reason for this contention is obvious, because if 
it prevails, the plaintiffs would be entitled to accounts 
for the entire period claimed -, for, as was i)oiuted in 
Sures Kanta Banerjee Natvab AU Sikdar (1), and 
the same view had been taken by the Judicial Com- 
mittee by implication in Thakur Jawahirx. Lachman 
Das (5) and by the Bombay High Court in Nathubai 
V. Debi Das (G), it the suit has been brought within 
three years, the plaintiff is entitled to accounts for 
the entire period of the agency. The appellant has 
fully appreciated the danger of this argument, and, 
accordingly contended strenuously that the case falls 
within the first alternative, namely, that here the 
account was demanded and refused during the con- 
tinuance of the agency. To substantiate this conten- 

(1) (1909) 14 C. W. N. 122. (4) (1915) 21 0. L. .1. 462. 

(2) (1912) 16 C. \V. N. 1U42. (5) (1905) 9 0. W. N. 74.5. 

(3) (1905) I, Iv. R. 32 Calc. 719. (6) (1910) 12 Bom. L. R. 981, 
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tiou, reliiiuce lias been placed upon a letter written 
admittedly by the plaiutitfs to the defendant on the 
24th April 1909. In this letter, it w^as stated that tlie 
defendant had submitted account paper.s for 1311 and 
1312 but had not explained them. He was accoi'dingly 
called upon to appear before the plaintiffs and explain, 
as soon as possible, the accounts up to the end of 
the year 1312. The defendant admittedly has not 
responded to this call. The question is, wliether tliere 
has been a demand and refusal within the meaning of 
Article 89. Our attention has in this connection been 
invited to the cases of Hari Narain Ghose v. The 
Administrator-General of Bengal (1), Kami Sarkar 
V. Barada Kishore Acharjee (2) and Chandra Mohan 
Baraa v. Nabin Chandra BaruaiS). The cases of 
Hari Narain Ghose v. The Administrator-General 
of Bengal (1 ) 'awA Easin Sarkar v. Barada Kishore 
Acharjee (2) show that if there has been a demand 
for accounts and the agent has not responded to the 
call, there is, by implication, a refusal within the 
meaning of Article 89. A different view appears 
to have been taken in Chandra Mohan Baraa v. 
Nabin Chandra, Barua (3). In that case, there were 
apparently repeated demands by the principal with 
which the agent had failed to comply. The Court 
held that as the demands were made while the busi- 
ness was in existence, limitation would run from the 
termination of the business. The facts of the case 
do not api)ear, however, fully either from the judgment 
or from the report ; but, if this was intended as a 
formulation of a general principle applicable to all 
cases, we are unable to accept it as well-founded on 
principle. In our opinion, if there has been a 
demand, failure to respond to the demand is refusal 

(l) (1878) S C. L. B. 446. (2) (1 009) 11 G, U J, 43. 

(3) (1912)4- h. JB. 40 Calc. 108, 
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withi a tbe aieaniog of A rticle 89. There may, however, 
be cases where omission to remler acconjits may not 
be a refusal within the laeaning of Article 89. To take 
one illustration, if the principal demands an account 
and the agent submits papers, there is not necessarily 
a refusal cn the part of the agent to render accounts. 
Blit in the case before us, after the papers had been 
submitted, there was a further demand upon the 
agent to exidaiu them. To this he failed to respond. 
In these circumstance, s, there was a refusal within the 
meaning of Article 89. Consequently, the claim for 
accounts up to 1812 in respect of the sliare of Radhika 
Mohan Das, is barred by limitation. In respect of the 
accounts for the remaining period, there is nothing 
to show that there was a demand and refusal ; conse- 
quently the claim for accounts from 1313 is governed 
by the second alteimative in the third column of 
Article 115 and is not bai-i-ed by limitation. 

ETnally, we have to deal with the question of the 
mode in which accounts should be rendered. On be- 
half of the defendant, the position has beeii main- 
tained that as soon as the defendant as agent of the 
plaintiffs submitted his account papers, his duty was 
discharged and that the plaintiffs are under an obliga- 
tion to examine these papers without his assistance, f n 
support of this position, reliance has been placed uj)on 
observations in Qhandram v. Brojo Gobind Das (I' 
and Upendra Krishna Boy Qhowdhury v. Ramtara>i 
Debya(2). We are unable to agree in the view put 
forward on behalf of the appellant. The duty of an 
agent when he is called upon to render accounts to his 
principal was explained by the .Judicial Committee in 
the case of Harinath Boy v. Krishna Kumar (3). 
It is well-settled that his obligation towards his 
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pducLpal does not terminate merely by tlie submission 
ofaccount-papers, he is bound to explain tliose papers, 
and, if on accounts taken, it is found that he lias in 
liis hands money which belongs to bis principal, he is 
bound to pay that sum. This principle has been re- 
cognised in a long series of cases : Susliee v. Suleein 
(1), Alaiahmad v. Bibee Naseehan (2), Annoda 
Pershad v. Dwark(math (6), Bam Cliunder v. Manick 
G hander (i), Shib Glmnder v. Ohunder Jsarain (5), 
Ram Das v. Bhagwat Das (6). Bat the defendant 
here has not explained the papers, at any rate, the 
papers subsequent to 1310 and, consequently, he must 
render accounts when they are taken by a Com- 
missioner. 

As regards the submission of the papers, it has been 
argued on behalf of the defendant that uii to the time 
when collection was joint he had submitted some of 
the collection papers to the profojnnd defendants and 
other papers to the proprietors of the 8 annas share 
known as the GuliaBabus. The Court of first instance 
found that the papers had been so submitted and in 
this view the defendant is under no obligation to 
submit papers again to the plaintiffs. It is plain in 
so far as the papers relating to the time during which 
the collection was joint are concerned, that it is a 
matter between the landlords themselves and steps 
must be taken by the Court, at the instance of the 
plaintiffs, to compel the pro formd defendants and the 
Guha Babas to produce the papers which were made 
over to them by the defendant. The powers of the 
Court in this respect are ample and have certainly not 
been exhausted ;evej'y endeavour must be made by the 
Court below to obtain the papers from those persons. 

(1) (1874) 22 W U. 191. (4) (1881H. L. K. 7 Calc. 428. 

(2) (1875) 24 W R 70. (5) (1905) 1. L. R. 32 Gale. 719. 

(3) (1881) I. L. li, 6 Calc., 754. (6) (1904) 1 All. L. J. 347. 
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But, we desire to make it clear that the defendant can- 
not he held responsihle for the production of the 
papers, if they are not lu'oduced by the persons to 
whom they were submitted by him. 

There remains only one other point for considera- 
tion. On behalf of the defendant it has been urged 
that the trial Court found expressly in Ids favour that 
the papers up to 1310 had not only been submitted but 
explained. Upon this iioint, the Subordinate Judge 
has not come to an explicit finding. One fact, how- 
eve]*, is patent, namely, that the co-sharers of tlie 
plaintiffs are satisfied with the accounts up to the end 
of 1310 ; they, at any rate, have not put forward a claim 
in respect of the accounts for that period. In view 
of the special circumstances of this ca.se, we hold that 
in respect of tlie accounts up to the end of 1310, the 
plaintiffs must establish that the accounts have not 
been explained to them by the defendant. If they 
make this out to the satisfaction of the Court below, 
the defendant must explain the papers before the 
Commissioner. But in respect of the period subse- 
quent to 1310 the defendant is clearl 3 ^ under an obliga- 
tion to produce such papers as liave not already been 
produced ami to explain all the papers to the satisfac- 
tion of the Court. 

The resirlt is that this appeal is allowed in part 
and the decree of the Subordinate Judge varied in the 
manner following. The plaintiffs will have a decree 
for accounts against the defendant in respect of one- 
eighth share for the entire period claimed in the suit, 
and for the sum \ 5 hich may be found due on account 
of this share, they will be allowed to enforce their 
claim by sale of the immoveable properties hypothe- 
cated. In res^sect of the one-eighth share originally 
vested in Radhika Mohan Das, the claim for accounts 
is dismissed^up to the 13th April 1906 (that is up to 
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the end of the year 1B12). Bn.t the plaintiffs are 
entitled to an account in respect of that share for the 
period coinmencing with the 14th Aindl 1906 (corre- 
sponding to the 1st Baisakh 1313) up to the date of the 
termination of the agency on the 7th August 1908. 
In respect of any sain which may be found due to 
the plaintiffs with regard to this share, tlie i>lain- 
tiffs will have a money decree against the defendant^ 
Steps will he taken by the Court below to compel 
the jiro /onud defendants and the proprietors of the 
one-fourth share who are not parties to this suit, 
to produce such papers as were placed in their hands 
by the defendant. The defendant will explain the 
accounts subsequent to 1310 and he will produce such 
papers as have not already been filed by him. In 
respect of the accounts antecedent to 1310, the plain- 
tiffs must establish to the satisfaction of the Court that 
they have not been exxilained by the defendant ; and the 
defendant will be called upon to exiilain the accounts 
antecedent to 1310, only if the plaintiffs establish 
this. If the Court fails to secure the production of the 
papers made over to the co-sharers of the plaintiffs, 
the accounts covered thereby will be taken, only if 
the plaintiffs are able to place other relevant materials 
before the Commissioner ; if the plaintiffs fail to do so> 
the accounts covered thereby will not be taken. Bach 
party will pay his costs in this Court. ' The costs in 
the Court of first instance and before the Subordinate 
Judge, as also the coats of the accounts now directed 
will abide the xiltimate result of the suit. 

N. C. s. Apprxil allowed in pari. 
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SALIM ULL AH 

v, ■■ 

RAHENUDDL^ 

i^ale — ExecHtio7i of rad-deeree — Eneimln'ances — Bcnyal Tenancy Act (Vlll 
of 1SS5)^ ss. 139^ 163 to 167 — Decree for arrears of 7*eni — ^.aU under 
the Bengal Tettancy Acty effect of — Purchase by landlord. 

Where a tenure is sold under the provisions of the Bengal Tenancy Act 
in execution of a decree for arrears of rent, and the procedure prescribed in 
the Act has been observed, the result tlierein described follows, namely, the 
purchaser becomes entitled to annul ail encumbrances other than registered 
and iiotilied encumbrances : the consequence of the sale does not depend 
upon the amount of the bid offered by the successful purchaser ; it is 
independent of the value of the bid. Section 165 of the Act was enacted 
solely for the beneiit of the decree-liolder ; if the bid is not sufficient to 
satisfy his decree and costs, it entitles him to have the property stsld 
witli power to annul all encumbrances ; but It is not obligatory upon him 
to adopt this extreme measure, and he is not in peril if he decides not to 
pur.sue this special remedy, 

Batihihari Kapur v. Khetra Pal Singh Roy (1) not followed. 

Second Appeal (Xo. 2539 of 1912) by Nawub Sir 
Salimallab Bahadur and others, the plaintilfs. 

The plaintiffs were the superior landlords of a nim 
osat taluk, aud obtained a decree for arrers of rent on 
the 7th April 1909 against the talukdars ; and on the 
oth August 1909, they applied to execute the decree in 
accordance with the provisions of the Bengal Tenancy 

“Appeal from Appellate Decree, No. 2639 of 1912, against the decree 
of Eamesh Chandra Sen, Subordinate Judge of Backergunge, dated July 
20, 1912, reversing the decree of Raman Chandra Banerjee, Muiisif of 
Patuakhali, dated Feb. 28, 1912. 

(1) (1911)1. L.K. 38 Calc. 923. 
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Act . The sale was held under sub-section (1) of s. 161 
of the Act on 23 rd September 1909 when tlie decree- 
holders themselves parchased the tenure, but, although 
symbolical delivery was made to them, they could not 
obtain actual possession of the tenure owing to the 
resistance of the defendants, who set up under tenures 
in the property sold. The plaintiffs, thereupon, took 
proceedings under S. 167 of the Act, and the requisite 
notices for the annulment of the alleged encumbrances 
were duly served. 

On the 18th April 1911, the plaintiffs commenced 
this action in ejectment against the defendants. The 
Court of first instance decreed the suit, but this deci- 
sion upon appeal was reversed by the lower Appellate 
Court on the ground that although the sale was held 
under the Bengal Tenancy Act, it oj^erated only as 
a sale under the provisions of the Code of Civil Pro- 
cedure, and the decree-holders had therefore acquired 
nothing beyond the right, title and interest of the 
i irdgme nt-deb tors . 

This decision was based on the ground that as the 
sum realised on the sale was not sofiicient to liquidate 
the amount of decree and costs, the sale could not be 
deemed to have been held under s. 164 of the Bengal 
Tenancy Act, but under the provisions of the Civil 
Procedure Code. In support of his view, the Subordi- 
nate Judge referred to the case of Banbih iri Kapur v. 
Khetra Pal Roy Qhoudhury (1). 

Against this decision the plaintiffs appealed to the 
High Court. 

Babu Surendra Nath Guha, for the appellants. 

Babu Gunada Oharan Sen, for the respondents. 

Mookeejee and Newbould JJ. Tlris is an appeal 
b^ the plaintiffs in a suit for declaration of title to 
(1) (1911) I. L. E. 3s Oalo. 923. 
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land and for recovery of possession thereof. The 
plaintiffs are the superior landlords of a nim osai 
taluk. The taliikdars defaulted to pay rent, with tJie 
result that they were sued and a rent decree was 
obtained against them on the 7th April 1909. On the 
5th August 1909, the plaintiffs applied to execute the 
decree in accordance with the ijrovisions of the 
Bengal Tenancy Act; five days later, an order was 
made for the simultaueous issue of the writ of attach- 
ment and the sale proclamation under sub-section (i) 
of section 1 63. The sale was held under sub-section (/ ) 
of section 164 on the 23rd September, when the decree- 
holders themselves purchased the defaulting tenure. 
The sale was confirmed in due course and symbolical 
delivery was made to the purchasers. They could not, 
however, obtain actual possession of the land, as they 
were resisted by the defendants who set up under- 
tenures in the property sold. The plaintiffs, there- 
upon, took proceedings under section 167 of the Bengal 
Tenancy Act and the requisite notices for the annul- 
ment of the alleged encumbrances were duly served. 
On the 18th April 1911, the plaintiffs commenced 
this action to eject the defendants. The Court of 
first instance found that the decree was for arrears of 
rent, that it had been e.xecuted in accordance with the 
provisions of the Bengal Tenancy Act, that at the sale 
held under sub-section (7) of section 164, the jpur- 
chasers had acquired the tenure with power to annul 
the encumbrances thereon, other than registered and 
notified encumbrances, and that steps had been taken in 
conformity with section 167 to annul the encumbrances 
set up by the defendants. In this view, the Court 
decreed the suit. Upon appeal, the Subordinate Judge 
has reversed that decision on the ground that the sale^ 
though held under the Bengal Tenancy Act, operated 
only as a sale under the provisions of the Code of Civil 
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Procedure, and that the dearee-holders auction-pnr- 
cliasers had acquired nothing beyond the right, title 
and interest of their jadgment-debtors. This decision 
is based on the ground that as the sum realised at the 
sale, was not sufficient to liquidate the amount of the 
decree and costs, the sale must be deemed to have 
been held, not under sub-section (2) of section 164, 
but under the provisions of the Ood.e of Civil Pro- 
cedure. The Subordinate Judge, in this view, has 
dismissed the suit. On the present appeal, it has been 
argued on behalf of the plaintiffs that the view taken 
by the Subordinate Judge us to the effect of the sale 
held on the 23rd September 1909, is erroneous and 
that the purchasers at that sale acqair..'d the default- 
ing tenure with power to annul all encumbrances 
other tiian registered and notified encumbrances. 
This view has been controverted by the respondents, 
on the authority of the decision in Banhihari Kupur 
V. Khetrapal Singh Boy (1). It lias been, indeed, 
broadly argued on their behalf that a sale in execution 
of a decree for. arrears of rent operates as a sale 
under sub-section (2) of section 164, only if the sum 
realised at the sale is sufficient to liquidate the amount 
of !he decree and costs. We feel no doubt that this 
contention is erroneous and is not supported by the 
provisions of the Bengal Tenancy Act. 

Section 1.59 formulates the fundamental principle 
that where a tenure or holding is sold in execution 
of a decree for arrears due in respect thereof, the 
purchaser shall take subject to the interests defined 
as protected interests, but with power to annul 
the interests defined as encumbrances. Section 163 
provides that when the decree-holder makes the 
application for execution mentioned in section 162, 
the Court, if it admits the application and orders 

■ (1) (ffill) i.L. R. 38 Calc'. 923. 
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execution of the decree as applied for, shall issue 
simiiltaueously tlie order of attachment and the 
proclamation required by rules 66 and 70 of Order XXI 
of tlie Civil Procedure Code. Sub-section ( 2 ) of section 
163 lays down that the proclamation shall announce 
that the tenui'e or holding will first be put up to 
auction, subject to the registered and notified encum- 
brances, and will be sold subject to those encum- 
brances, if the sum bid is sufficient to liquidate tlie 
amount of the decree and costs, and that, otherwise, 
it will, if the decree-holder so desires, be sold on a 
subsequent date of which due notice will be given, 
with power to annul all encumbrances. Subsection 
(7) of .section 161 provides that when a tenure has 
been advertised for sale under section 163, it shall be 
put up to auction, subject to registered and notified 
encumbrances; and if the bidding reaches a sum 
sufficient to liquidate the amount of the decree and 
costs including the costs of sale, the tenure shall be 
sold subject to such encumbrances. The respond- 
ents argue that if the bid does not reach a sum 
sufficient to liquidate the amount of the decree and 
costs, the sale, if concluded, operates only as a sale 
under the provisions of the Code of Civil Procedure, 
with the consequence that the purchaser acquires 
merely the right, title and interest of the Judgment- 
debtor. We are clearly of opinion that this conten- 
tion is not wallfounded. If we were to accept the 
contention of the respondents, we would have to read 
into sub-section (7) words which are not to be found 
there. The intention of the Legislature, as can be 
gathered from sections 163, 164 and 1.65, is to entitle 
the decree-holder, if he so desires, to proceed under 
section 165 in the event of the sale on the first notifi- 
cation not realising a sum sufficient to liquidate the 
amount of the decree and costs It is not obligatory 
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upon liim, liowever, in this contingency, to avail him- 
self of the provisions of section 165 ; he may never- 
theless be content V7ith the sale under section 164 ; and 
if the sale is held under that section, the result de- 
scribed therein follows, namely, the purchaser becomes 
entitled to annul all encumbrances other than regis- 
tered and notified encumbrances, provided he follows 
the procedure prescribed in section 167. The conse- 
quence of the sale does not depend upon the amount 
of the bid offered by the successful purchaser ; it is 
independent of the value of the bid. It is obvious 
that section 165 was enacted solely for the benefit of 
the decree-holder ; if the bid is not sufficient to satisfy 
his decree and costs, it entitles him to have the pro- 
perty sold, with power to annul all encumbrances ; but 
it is not obligatory on him to adopt this extreme 
measure, and he is not in peril if he decides not to 
pursue this special remedy. 

We have been pressed, however, to adopt the con- 
trary view on the strength of some observations in the 
case of Banbihari Kapur v. Khetrapcil Sing Roy (1) 
which support the contention of the respondents. 
With all respect for the learned Judges wlio decided 
that case, we are unable to accept tlieir view as a 
correct exposition of the law on the subject. But 
we do not think it necessary to refer the matter 
for decision to a Bull Bench, because the observations 
mentioned were not necessary for the purpose of the 
decision of that case. It farther appears that in that 
case the sale certificate stated that the purchaser had 
acquired merely the right, title and interest of the 
judgment-debtor, while in the case before us, the sale 
certificate shows on the face of it, that the purchaser 
acquired the defaulting tenure itself which had beeji 


(1)(1911) I. L. B. 38 Calc. 923 
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brouglit to sale. In our opinion, the view taken by 
the Subordinate Judge cannot possibly be supported. 

The result is that this aj)peal is allowed, the decree 
of the Subordinate Judge set aside and that of the 
Court of first instance restored. This order will carry 
costs both here and in the Court of appeal below. 

W. M. C. Appeal alloiveil. 


APPELLATE CIVIL. 

Before Mooherjee and Uoe JJ, 

HARINATH CHOWDHURY 

V, 

HAEADAS ACHAEJYA CHOWDHURY.* 

Deposit in Cour't — Money paid ufider compulsion or Laic— Want of bona 
fides — Action for recovery of money — Civil Procedure Code (Act V of 
lOOS)^ 0. XXI^ r, 46 cl. (1 ) — Attachment of debt due to a stranger on 
the allegatio7i that the garnishee's ci'editor was henamidar of the 
judgment-debtor — Deposit by garnishee.^ conditional^ on enquiry — With- 
drawal of the money from Court by the attaching creditor without 
notice to the garnishee — Court's power of enquiry. 

Where debt dae to a stranger was attached on tiie allegation that he 
was benainidar of the judgment-debtor and the attaching creditor withdrew 
the money by leave of the Court without notice to the garnishee, in a suit 
by tlie latter for the recovery of the money dej^osited, it being found that 
there was no benami trarrsaction as alleged : 

Held, that the rule that money paid under compulsion of a legal process 
was irrecoverable can only bo pleaded where the party who has got the 
benefit of his opponent’s payments, acts bond fide. 

Marriott v. Hampton (1) distinguished. 

Ward cC* Co, v. (2) followed. 

Appeal from Appellate Decree. No. 3656 of 1913, against the 
decree of Annada Kumar Sen, Subordinate Judge of Mymeusingh, dated 
Aug. 11, I9l3, confirming the decree of Lutfar Rahainan. Munsif of 
Mymensingh, dated July 17, 1912. 

(1) (1797) 7 T. R. 269. 
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1915 
May 21, 


(2) [1900] 1 Q, B. 675. 
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clause (5) r. 46 of 0. XXI of the Civil Procedure Code does not con- 
template of cases where the deposit was purely conditional on eiujuiry 
being held as to judgment-debtors’ rights and a witlidrawal by tin*- attach- 
ing creditor of the money so conditionally deposited, without notice to 
the garnishee, even though made with the leave of the Court, is a grave 
aVaise of judicial process. 

It is true that 0. XLVl does not expressly contemplate of an enrjuiry as 
is enjoined in 0. V., rale 45 of the Rules of the Supreme Court in England, 
but the Court lias inherent power to enquire. 

Second Appeal by Harumtli Ohowtlbury, tlie 
defeudaiyt. 

The defendant, Harinath Oliowdhury, sued one 
Benoycliand Kotary for money due and got an 
ex parte decree. He attached a debt due on a hand- 
note by the plaintiff to Rai Manilal Nahar Bahadur 
on the allegation that the latter was benamidar of 
Benoy. The plaintiffs deposited the money in Court 
but an order was passed by the Court to the effect 
that money was hot to be paid out to the defendant 
until the que.stion of benami had been decided. Sub- 
sequently Rai Manilal brought a suit on the hand-note 
against the plaintiff and obtained a decree, it being 
found that Rai Manilal was not Benoy’s benamidar. 
The defendant had in the meantime withdrawn the 
money deposited in Court by the plaintiff without 
notice to him though with the leave of the Court 
and before any enquiry as to the benami had been 
gone into. The plaintiff thereupon sued for the 
recovery of the money which he had deposited and 
which had been withdrawn by the defendants. 
Both the lower Courts found in favour of the plaintiff. 
Hence this second appeal by the defendant. 

Mr. A. B. Gruha (with him Bobu Birendra Ktmiar 
Be and Bahu Akhil Bandhu Guha), for the appellants, 
contended that money paid into Court under com- 
pulsion of a legal process was irrecoverable [Marriott 
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yr. Hampton (1)1 even if he imid under u mistake of I9is 
fact or obtained a fraiidixleiit judgment nniess sacli a harinath 
judgment was set aside De Medina v. G-rove (2). The CnowiiHrRv 
plaintiff has no cause of action as 0. XXI, r. 46, harapas 
cl. (3) of the Civil Procedure Code gives a valid ilis- 
charge uf his debt. At most, Rai Manilal can bring 
an action in tort for fraudulent misrepresentation 
against the defendant. Money paid into Court was 
tiot plaintiff’s but his creditor’s money. By suffering 
a judgmetit to be passed, the plaintiff cannot create a 
right in himself. Sections 69 to 72 of the Indian Con- 
tract Act have no application to the facts of this case. 

Babu Jyoti Prasad Sarbadhikari and Baba Pro- 
Jcash Chandra Majunidar, for the respondents, were 
not called upon. 

Mookbejee and Roe JJ. The problem which 
requires solution in this appeal may bo concisely 
stated. On tlie 30th .Tune, 1909, A sued B for recovery 
of money. On the same day A obtained an order for 
attachment before judgment under rule o of Order 
XXXVIII of the bode of Civil Procedure. Tiie 
property attached was a debt due ostensibly from 
0 to D ; but the debt was attached on the allegation 
that B and not D was the person beneflcially interest" 
ed in it. The result was that a prohibitory order was 
issued upon C on the 13th August, 1909. A obtained an 
ex parte decree in his suit against B 0 was then 
called upon to pay into Court the money due from 
him ostensibly to D. On the 8th October, 0 applied 
to the Court and intimated that he wuis willing to 
bring the money into Court, provided he was absolved 
from liability to pay a second time to D, and j)rovided 
also that interest ceased to run upon his debt from 
that date. The Court, thereupon, ordered that the. 

, ' (2)(18t6) JOQ. B. 152. 


(1) (1797) 7 T. R. 269. 
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money, if deposited, would be retained in Court till 
the adjndication of the question, whether B or D was 
beneficially interested therein. On the faith of this 
order, the money was brought into Court on the I3th 
December 1909. Thereafter, without notice to C or D, 
the Court, on the application of A, paid out the money 
to him. D, who had no intimation of these proceed- 
ings, subsequently sued C and recovered judgment 
against hiin on the debt. C now sues A to recover 
the money, which he had deposited in Court and 
which, witliout notice to him or to his creditor D> 
had been withdrawn by A. The Courts below have 
decreed the claim and A has ai)peaied to this Court. 
The substantial question in controversy on the merits 
in this litigation, consequently, plainly is, whether B 
or D was beneficially interested in the debt. The 
Courts below have concurrently answered this against 
A, and have found that B had no interest in the 
money, in other words, that not B but D was the 
real creditor of C. This is a finding of fact which 
cannot be snccessfully challenged in 'second appeal; 
indeed, no attempt has been made to assail it before 
us ; but the question has been mooted, has C any 
cause of action against A ? On behalf of A, it has 
been argued that there is no cause of action, first., 
because the money was recovered under compulsion 
of legal process, and cannot accordingly be recovered 
by any form of suit ; and, secondly, because by virtue 
of Order XXI, rule 46, of the Code of Civil Procedure, 
the money, as soon as deposited, ceased to be the 
money of the plaintiff, and, that, consequently, he is 
not entitled to recover it back. In our opinion, there 
is no foundation for either of these contentions. 

As regards the first ground, it is clear that the 
principle of the rule in Marriott v. Harnpton{l), 
(1) (1797) 7 T. R. 269 ; 2 Sm. L. 0., lOth Ed., 420. 
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■wliicli has been the bulwark of the argument for the 
appellant, is of no real assistance to his cause. Tlie 
principle is that where money has been paid by the 
plaintiff to the defendant under compulsion of legal 
process, which i.s afterwards discovered noi to have 
been due, the plaintiff cannot recover it back in an 
action for money had and received. The foundulion 
of this doctrine was thus stated by Lord Kenyon : 
“After a recovery by process of law, there must be 
an end of litigation; otherwise there would be no 
security for any person.” To the same effect is the 
observation of Grose J : “ It would tend to encourage 
the greatest negligence, if we were to open a door to 
parties to try their causes again, because they were 
not properly prepared the first time with their evi- 
dence.” Lawrence J. added that if the case alluded 
to, that is, the decision of Loid. Mansfield in Moses 
V. Macferlaan (1), be law, it would go the length 
of establishing this, that every species of evidence 
which was omitted by accident to be brought forward 
at the trial, might still be of avail in a new action to 
overrule the former judgment, which is too preposter- 
ous to be stated. The principle was again formulated 
by Patteson J. in Cadaval v. Collins (2) : “ Money paid 
under compulsion of law cannot be recovered back 
as money had and received. And, further, tvhere there 
is bond fides, and money is paid with full knowledge 
of the facts, though there be no debt, still it cannot 
be recovered back.” We refer to this statement in 
order to emphasize the qualification to the general 
rule formulated in the following terms by Kennedy .7. 
in W ard Go. v. Wallis (3) : “ There must be bond 
fides on the part of the party who has got the benefit 
of his opponent’s payment in order to bi-ing the 
(1 ) (1759) 2 Biut. 1009. (2) (1836) 4 A. & K. 858, 866. 
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piijiciple laid down in that case [Marriott v. Hampton 
(1)] into force; if the person enforcing a payment 
under legal process has therein taken an unfair advan- 
tage or acted unconscientiously, knowing that he hud 
no right to the money, the principle laid down in 
Marriott v. Hampton (1) may not jjvevent the defend- 
ant from recovering the money back/’ 

Let us examine the application of this principle to 
the circumstances of the present case. Here money 
was deposited by the plaintiff 0 on the faith of an 
order which stated explicitly that the money would 
be retained in Court, ijending the determination of the 
question, whether the money belonged to B, the then 
judgment debtor of A, or to D the alleged creditor of 
the depositor 0. That enquiry was never made; but 
the Court, without notice to the depositor and his 
alleged creditor, paid out the money to the present 
defendant, on his application, so that neither 0 nor D 
was allowed an opportunity to defend his rights. We 
need not hold that this conduct of A was in any way 
designedly fraudulent, but this much is plain that 
he was able to appropriate the money by what consti- 
tuted a grave abuse of the process of the Court. The 
principle of the decision in Marriott v. Hampton (1) 
has no application to these circumstances. 

As regards the second ground, it is contended that 
under Order XXI, rule 46, the money, as soon as it was 
deposited, ceased to be the money of the depositor. 
Clause (.3) of rule 46 is, in these terms: A debtor pro- 
hibited under clause (1) of sub-rule (I ) may pay the 
amount of his debt into Court and such payment shall 
discharge him as effectually as payment to the party 
entitled to receive the same. This clearly contem- 
plates a case where there is no dispute that if the suit 

(1) (1797) 7 T.K. -269. 
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results in a decree against the defendant, or if there 1915 
is a i3re-existing judgment against him, the money is 
recoverable thereunder from the depositor. In the Chowdhl-uy 
present ease, the deposit was clearly conditional. The uaIwas 
order of the Court makes it plain beyond all contro- 
versy that the deposit was made pending the adjudi- 
cation of the question, whether BorDwas benetieially 
interested in the money. But it has been conteiuled 
on behalf of the appellant that this order was irregu- 
lar, as the Code neither contemplates an enquiry, nor 
provides for the issue of notices upon parties affected 
by its order. This argument overlooks the element- 
ary principle that no judicial oixler can be made to 
the detriment of a person till he has been afforded 
ample opportunity to defend his rights. Our attention 
has been drawn in this connection to rule 5 of Order 
XLY of the rules of the Supreme Court in England. 

An examination of that rule shows that there is no 
foundation whatever for the contention of the aj)pel- 
lant. There the rules expressly provide for an enquiry 
in the events which have happened here. Rule 5 is 
in these terms : “ Whenever in any proceedings to 
obtain an attachment of debts, it is suggested by the 
garnishee that the debt sought to be attached belongs 
to some third person or that any third person has a 
lien or charge upon it, the Court may order such third 
person to appear and state the nature and particulars 
of his claim upon such debt.” Rule 6 then provides 
that after the allegation of any third person under such 
order as in Rule 5 mentioned and if any other person 
who by the same or any subsequent order may be 
ordered to appear or in case of such third person not 
appearing when ordered, the Court may order execution 
to issue to levy the amount due from such garnishee. 
Consequently, the Rules of the Supreme Court in 
England contemplate,, not an fx parte t)rder to the 
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l)reja.diec of tliircl person.s who may be really interesit- 
ed in. the debt due from the garnishee, but au enquiry 
in tlie presence of all the persons interested. Our 
Code does not contain any specific rule of the type of 
Kales 5 and 6 of Order XLV of the Rules of the 
Supreme Court in England. But the Court has in- 
herent power to guard against an abuse of its iirocess 
and to ensure that its orders do not operate to the 
prejudice of persons who have no notice of the 
proceedings. In the case before us, the Court was 
competent, indeed, it was incumbent upon the Court, 
to make a conditional order of this description and to 
provide that the money deposited was not paid to the 
decree-holder till adjudication of the question of title 
to that money. Reference may in this connection be 
usefully made to the instructive decision of the Court 
of Appeal in Roberts v. Death (1). In that case the 
garnishee, who was ordered to bring the money into 
Court, contended that the money was due to the judg- 
ment-debtor, not in his personal capacity but in his 
capacity as a ■trustee. The question arose, whether 
'the money, if deposited, should be paid without 
enquiry. Lord Justices Brett, Cotton and Lindley 
unanimously held that it would not be riglit to make 
the payment without an enquiry into the question, 
whether the money was trust-money or not, and tliey 
directed that the money shoukl be brought into Court 
to abide the event of an enquiry. lu our opinion, the 
money deposited in this case did not cease to be the 
money of the plaintiff, merely because he had brought 
it into Court on the faith of a conditional order which 
directed its retention in Court pending enquiry into 
the question raised. 

We feel no doubt whatever that the justice of the 
case lies entirely with the respondent and that the 
(1)(1881)8 Q.B. D. 319. 
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Court liuH full autliorit.y to compel the appellant to 
bring hack the niouey into Court to be repaid to the 
plaintiff [Mritudbii x. Abinas (1)]. 

d’he I’esult is that the decree of the Subordinate 
Judge is affirmed and this appeal dismissed witl) 
costs. 

N. 0. .s. Appeal dismissed. 

(0 (1910) 11 C. L. J. 53.^ 
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Before Sharfuddm ami Chapman JJ. 

PARDIP SINGH 

V, 

EMPEROR.* 

f^pecial Constable < — Dispute regarding ferry — Proceeding for security to 
keep the pence drawn up against one party — Appomtment of members 
thereof as special constables . — Refusal to act as such — Legality of 
appointment and of prosecution for such refusal—- Police Act (F of 
1S61) ss. 17, 19, 

Th,e only legitimate object of appointing special constables, under s. 1 7 
of tlie Police Act (V of 1861), is to strengthen the ordinary police force 
by the addition of suitable persons. When the appointments are not made 
with such an object, a prosecution under s. 19 of the Act for refusal to 
act as such will hot be permitted. 

When the members of one party to a ferry-dispute were appointed as 
special constables, and the circumstances showed that it was never really 
intended to utilize them as police officers, the High Court quashed the 
order of the District Magistrate directing their prosecution under s. 19 of 
the Act an i the issue of warrants against them. 

On the 14th April 1915, one Rambirich Singh and 

®^Grirainal Revision, Nos. 794, 797 to 816 of I9l5, against the order of 
D. Weston, District Magistrate of Mozafferpiir, dated May 26, 1916. 
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Ins son, claiming to be lessees of two Government femes 
at Itwa and Dili ghats in Barpadawna and Khanwa 
respectively, presented a petition to the District Magis- 
trate of Mozafferpur, alleging that, in January last, 
the neighbouring villagers had looted the ferries, but 
that the matter had then been amicably settled ; that 
in the beginning of March they had again plundered 
the huts and boats at the ferry ghats, in consequence 
of which two complaints had been filed against some 
of the leaders who were put on trial ; that the police 
had sent up the ringleaders under s. 107 of the Criminal 
Procedure Code, and proceedings thereunder had been 
drawn up against them, that the villagers nevertheless 
continued their hostility, and that, unless the peti- 
tioner, Pardip Singh, and the other 36 persons named 
were made special constables, or the ferries guarded 
by armed police, the villagers could commit serious 
breaches of the peace. 

On receipt of the petition, the District Magistrate 
called for a police inquiry and report, observing as 
follows. “ I am quite prepared to make special con- 
stables pending disposal of the s. 107 cases, and after- 
wards, if necessary, to run more in under s. 107.” 
On the 28th' April, Dwarka Nath Panday, an Inspec- 
tor of police who was deputed to hold an investi- 
gation, submitted his report to the .same Magistrate 
stating that the lessees of the ghats had for some 
years levied salt (annual payment in grains in lieu of 
toll) from the neighbouring villages, that the sail had 
been recently enhanced ; that one Ramautar Singh, a 
local zamindar, had refused to pay the same and had 
combined with the villagers and certain influential 
men, including the petitioner Paidip, to stop the ferry 
business ; that the villagers had demolished the lessees’ 
huts at the ferry ghat on 12th January 1915, which 
were subsequently rebuilt, and. had again collected 
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together on 1st March to destroy the huts ; and that, 
proceedings under s. 107 of the Criminal Procedure 
Code had been taken against Raman tar and otliers 
which were pending in Court, The report further 
continued as follows : — 

“ I believe that the appointment of special constables is essential. . . 

The matter cannot be set right unless special police are appointed, and I 
suggest that one head constable and four constables from the Reserves be, 
in the meantime, deputed there. There have been a series of breaches of 
tlie peace and they are still apprehended, and cannot be set right until tlie 
27 persons named (who were tlie same as those mentioned in Rambirich's 
petition) are appointed as special police, under Act ¥ of 1861 s. 17, for one 
year to see that there is no breach of the peace. 

Oil fche4fch May, the District Magistrate recorded 
an order expressing his williugness to make the speci- 
fied persons special constables for three months, 
which would (he remarked) give time for the dis- 
posal of s. 107 cases, but called for a further report 
from the Inspector as to the local limits within which 
the special constables were to act. On receipt of the 
further report, the District Magistrate passed the fol- 
lowing order on 9th May “ Report received. Proceed- 
ings drawn up. To District Superintendent of Police 
for action.” Thereafter, on the 19th, the petitioners 
and the others, named in the Police report, presented 
a petition to the District Magistrate in which they 
claimed to be the maliks of Dih Jiwar and contiguous 
villages, and stated that there was a dispute between 
the said maZiTcs and the ghatwal ot Knnwa concern- 
ing the Dih Jiwar ferry, and submitted that it would 
be inequitable if they were ordered to do anything to 
destroy their own rights. 

Six of the petitioners were' then offered certificates, 
belts and other equipments, but they refused to accept 
them. This fact was communicated to the District 
Magistrate by a police report, on the 25th May, and he 
thereupon rejected the petitioners application and 
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passed the following order on the 26th — “ Prosecute 
e ich separateli/.” On the 28th May, when the 27 per- 
sons were present in Court as accused In the s. !07 
cases, the remaining ones were offered but refused 
certificates and belts. The matter was reported to the 
District Magistrate who directed their prosecution 
also. The Joint Magistrate, thereupon, issued pro- 
cesses against the petitioner and the others under s. 19 
of the Police (Act V of 1861). No instructions for the 
performance of police duties had been issued to any of 
tlie persons appointed as special constables. 

The petitioner then moved the High Court and 
obtained tlie Rule to set aside tlie order of the District 
Magistrate directing his jjrosecntioji and the proceed- 
ings thereunder on the second and third grounds of 
the petition, which were as follow : — 

(ii) That the only legitimate object of appointing special constables 
under s. 17 of Act V of 18(31 being to strengthen the ordinary police force, 
the District Magistrate was wrong in. appointing the petitioner as such on 
tlie complaint of a private person and on a police report whicii did not dis- 
close that the ordinary police force was insufficient, and that the petitioner 
committed no offence by refusing to act as such. 

(iii) Tliat s. 17 does not contemplate the appointment of a party to a 
quarrel as special constable, and the petitioner committed no offence in 
refusing to accept the appointment. 

Similar Rules were issued on behalf of twenty other 
petitioners and they were heard together. 

Mr. ]V. Gregory (with him Bobu Dirbhusan Dutt), 
for the petitiouer. The proper object of s. 17 is to 
strengthen the ordinary police force when insufiicient 
to meet an einergency, and not to influence parties to 
a dispute to preserve the peace : Gopinath Paryah v. 
Empress (1), Utnes Chandra Gupta v. Emperor (2), 
Panda Kishore Singh v. Emperor (3). The police 
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report on which the Magistrate made the appoint- 
ments does not show that the ordinary i)olice force 
was insufficient. The orders directing the prosecution 
and the issue of warrants are illegal, and the Higli 
Court can set them aside on revision. 

Mr. S. Ahmed (Deputy Legal Remembrancer for 
Bihar). The order of appointment of special con- 
stables is an executive one and the High Court cannot 
interfere with it. That the ordinary police force was 
insufficient is shown by the Inspector asking for 
the immediate appointment of constables from the 
Ke.serve. 

[He subseciuently fnformed the Court that if their 
Lordships considered the prosecutions ill-advised, 
they would be dropped.] 

Cur. adv. valt. 

Sharpuddin and Chapman J.J. These twenty-one 
Rules have been heard together. They were issued 
to show cause why the orders directing the prosecution 
of the petitioners upon the charge of refusing to serve 
as special constables should not be set aside. 

The petitioners live in four villages adjoining two 
ferries named Dili ghat and Itwa ghat, lease of which 
is held by a certain Rambirich and his son under the 
District Magistrate and District Board of Mozaflferpnr. 
These ferry farmers complained that in January and 
March last there had been riotous disturbances over 
their use of the ferry, and in consequence proceedings 
were Instituted against thirteen of the present peti- 
tioners under section 107 of the Code of Criminal 
Procedure for the purpose of binding them down to 
keep the peace. Daring the jiendency of these pro- 
ceedings, the ferry farmers, on the 14th April, again 
complained that the villagers did not allow them to 
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ply the Eerry and prayed that certain persons named 
by them should be made special constables. The 
names given include all the present petitioners. The 
District Magistrate directed the District Superintend- 
ent of Police to depute an Inspector to enquire into 
the matter, intimating at the same time his willingness 
to appoint special constables. The Inspector reported 
that the disturbances had been due to the enhancement 
of the ferry tolls. He recommended that the persons 
named by the ferry farmers be appointed special 
constables, and that in the meantime a head constable 
and four constables be deputed from the Reserve. A 
head constable and four constables were accordingly 
deputed, and eventually, on the 10th May, the District 
Magistrate recorded an order appointing twenty-seven 
persons to serve as special constables within a cer- 
tain area in the neighbourhood of the ferries. These 
twenty-seven persons were the persons originally 
named in the complaint of the ferry farmers and 
included the petitioners against some of whom, as we 
have said, proceedings under section 107 had then 
been pending for a considerable time. The petitioners 
heard of this order, and before it was formally com* 
rnunicaied to them came into the town of Mozaflferpur. 
On the 19th May they presented a petition to the 
District Magistrate impugning the right of the ferry 
farmers to the ferries and praying that they (the 
petitioners) should not be appointed special constables. 
While they were in Mozaffierpur awaiting the result 
of their petition to the District Magistrate, six of the 
petitioners were met by certain police officers who 
asked them to take their belts and other equipment. 
They refused. This was reported to the District 
Magistrate on the 2oth May. On the same date the 
District Magistrate recorded an order summarily re- 
jecting the petition which the petitioners had made 
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to him on the 19th. On the 26th he directed the prose- 
cution of the six i^etiti oners above referred to under 
section 19 of the Police Act for refusing to serve as 
special constables. It does not appear whether the 
District Magistrate’s order rejecting their petition of 
the 19th was communicated to the petitioners. On the 
28th May they were all present in the precincts of the 
court-house at MozafEerpur in connection with the 
section 107 proceedings in which they were accused 
and which were that day under trial. The remainder 
of the petitioners were then offered appointment, 
certificates and belts. They refused to take them, and 
upon a peon being sent to call them before the Joint 
Magistrate, they refused to comply. An order was 
then issued directing the prosecution of the re- 
mainder of the petitioners. 

The only legitimate object of appointing special 
constables is to strengthen the ordinary police foi*ce 
by the addition of suitable persons. It has been more 
than once held by this Court that when such appoint- 
ments are not made with the object above stated, 
proceedings under section 19 of the Police Act will 
not be permitted. 

It does not appear that any instructions for the 
performance of any kind of police duty were even 
issued to the petitioners, and the circumstances above 
set forth compel us to come to the conclusion that it 
was never really intended to employ the petitioners 
as police officers. 

We may note also that the proceedings under 
section 107 are now approaching termination. The 
matters in issue will be decided, and any further 
action to prevent a breach of the peace will, we hope,, 
then be unnece.ssary. 

In the circumstances, we direct that the proceed- 
ing against the petitioners be quashed. 
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The Code of Criminal Procedure, as it stands at 
X)reseut, does not x)rovide' any obvious remedy for the 
Ijrevention of disturbances during the pendency of 
proceedings under section 107. It was the difficulty, 
no doubt, which led the District Magistrate to have 
recourse to axjipointiag the persons reported likely to 
ei’eate disturbance, special constables. We cannot, 
however, believe that he intended to actually utilize 
their services on police duties, for tliis would have 
been objectionable and would have handicapx)ed them 
in their defence in tlio section 107 case. We may 
point out that in the present instance an order under 
section 144 would probably have sufficed. We think 
also that the x)etitioners might well have been given 
a hearing. Ferry farmers are often exacting. 

We welcomed the assurance of the Deputy Legal 
Remembrancer that, if we expressed the opinion that 
the iirosecutions were ill-ad vi.sed, they would be 
dropped. 


E. H. M. 


Rule absolute. 
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Practice — Eu'ccution of decree — Ciril Procedure Code (Act T of !VOS) 

0. XX r. 4 1 — Judipnent-dehtor^ e.runibiation of — Applicaiittu by 

pulgmenUdehtoT to hare order fur examination set aside. 

An application under 0, XXI, r, 41, ot* the Civil Procedure Code, ItlOS, 
made exparte on a verified tabular .statement, is in order. 

The jiidgment-dL'btor is entitled to be heard to iiave such order set 
aside, but he should apply on snunnons. 

The object of 0. XXI, r. 41 is to obtain discovery for purposes ot* execu- 
tion to avoid uuuecessary trouble in obtaining satisfaction of money decrees. 

Although an order for personal examination is likely to operate harshly 
and cause unneces.sary harassment and obviously ouglit not to be made 
unless the Court is satisfied about the bond fides of the application and its 
urgent necessity, still such applications may be usefully encouraged to 
prevent unduly dilatory, troubiesome and expensive execution proceedings. 

In re Freinji Trilimdas (1) referred to. 

Application nuder 0. XXI, r. 41, of* the Civil Pro- 
cedure Code, 1908. 

In suit No. 115^ of 1914, tiie plaintiff Bank, on the 
lltU .Tune 1915, obtained a decree lor Rs. 25,454-12-9 
against the defendant. On the 15th .Inly 1915, the 
Bank applied for and obtaineil ex parte an order nuder 
Order XXI, rule 41, of the Civil Procedure Code for 
the examination of the defeudaiit. The Bank’s appli- 
cation was supported by a tabular statement in the 
form required by Order XXI, rule 11, and a separate 

® Application in Original Civil Suit No. 1152 of 1914. 

(1) (1893) I. L. B. 17 Bom. 614. . 
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affidavit. The order directed that the <]efeiHhint slioiild 
be served with a notice and attend on tlie .July 

1 915 for his personal examination. 

Mr. B. C.Mittfir appeared, on t!ie 29t]i .July 191.5, 
on behalf of the defendant and vir^^ed liiat tiie (»nl(‘r 
should l:)e set aside. Mr. Hitter’s arguments art; fully 
dealt with in tlie judgment. 

Mr. A. A. Avetoom, on behalf of the plaintiff Ihuik, 
referred to the analogous rule in the b’ules of tin; 
Supreme Court, namely, Order XLIl, I'lile .S2, and con- 
tended that he was entitled to the order as of right ; 
in support of his contention he referred to the casts of 
Republic of Costa Rica v. Strousbercj (1) and parti- 
cularly to the judgment of James L. .1. 

Our. (tdv.vuU. 

Ohaudhuei J. a question has arisen in connection 
with this matter as to the procedure to be followed suid 
the requisites for obtaining an order under Order XXI. 
rule 41, which corresponds to Order XLIl, rule 52 of 
the English Supreme Court Rules of 1855. In England 
an application has to be made by summons before a 
Master in Chambers. If the debtor lias appeared lo 
the writ by a solicitor, the summons must be servi-d 
at the address for service, and an affidavit to that effect 
is necessary. Although our Order XXI, rule ll is an 
amplification of section 219 of Act VlII of 1859 modi- 
fled by section 267 of Act X of 1877, cases under it arc 
rare. In fact a careful search among the records of 
this Court has resulted in the discovery of three cases 
only. It appears that those applications wen; madt' 
on verified tabular statements in the foi'iu directed Jiy 
Order XXI, rule 11, sub-clause (2) and were e.r parte. 
In the case of Premji Trikunidus (2), the applientlon 
appears tb have been made ex parte. Our Court has 
(1) (1880) 16 Ch. D. 8, 12. ' (2) (1893) I. L. ll. 17 Bom. 6l4. 
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framed no Kpeeial rules with reference to this matter, 
and I must, therefore, liold that the present applica- 
tion, which was made ea: parfe on a verified tabular 
statement, is in order. 

The defendant has been served with the order for 
his e.xarainatton, and has now appeared by counsel and 
nr^fes that the order should be set aside. As our 
pi'oeedure allows such an order to be made ea: par/Je, 
I am of opinion that it is open to the Court to hear 
tlio objections of the person summoned, before he is 
actually examined. In the Bombay case above cited, 
the party ordered to be examined applied on summons 
to have the order set aside. 1 think that procedure 
should ordinarily be followed. I have, however, 
treated this as an application to set aside my original 
order, aud, as the XJhrintiff Bank was prepared to go 
on with the matter on that basis, I have not required 
a formal written application. 

Counsel for the judgment-debtor has urged that the 
order sliould be set aside, as the decree-holders have 
not shown what steps they have taken to enforce the 
decree and the result thereof ; that in fact they have 
taken no steps at all ; that the Court should not make 
such an order l»efore the usual methods of execution 
are exhausted. He relied upon a pas.sage in Edwards 
on Execution to that edect fEdn. 1888) which does not 
‘appwir t<v 1>3 Isascd upon any reported decision. I 
litid no such statement in Anderson on Execution 
(Ed. l<88i)). 1. 1 liert'fore, look upon the passage cited 

as an expression of the writer’s opinion. The object 
of tiie rule is to ttbtain discovery for purposes of 
execution to avoid uiuiece.ssary trouble in obtaining 
satisfaetdoH of money decrees. It is a useful rule, but 
t>rdt‘rs for discfwery may operate harshly against, the 
party directed to give discovery and ought not to be 
lightly made. An order for jtersonal examination is 
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likely' to operate still more barslily uiul caus<) luitioces- 
sary liarassment and obviously ought not to })o made 
unless the Court is satisfied about the bondjide^y^ i iio 
application and urgent necessity for it. It ui>p(!ut's to 
me that it can be made at any stage of the oxeciil ion 
proceedings, and keeping in view the observations 
I have made, such applications ought not to l)e dis- 
couraged. They may perhaps be usefully eiieouragod 
to prevent unduly dilatory, trouble.soino and expen- 
sive execution proceedings. I do not agree with the 
view tiiat it should only bo ipade when all otlier 
methods have been exhausted. 

Oonnsel for the judgment-debtor has sti'ongly 
urged tluit the decree-holders do not appear to liavo 
taken any trouble to find out for tiieuiscdve.s wind, 
properties tiie defendant has; they liavo not shown 
that there is any difficulty in finding them out ; that 
their allegatlon.s about his lial)ilities are %'ugile ; and 
that, upon the materials before the Court, tiieir upj>re- 
hension that the decree may iu-ove infructuoiis, is 
baseless. I quite agree that the etniuiries made by 
the decree-holders were perfunctory and that, witliout 
much trouble or expense, they could liave got i)arti- 
cnlars. In connection with this point I miist notc rim 
fact tluit I was not prepared to make I ho ordm- on 
their tabular statement, which omitted to stuti- the 
grounds of belief and sources of information. Wi* 
do not accept such verification, ami I iherofon,! 
asked for fuller particular.s,' when an additional alli- 
davit was filed. But even now it does not appear 
to me to be satisfactory. I have no reason to doubt 
the bondfidesoi the application, but I am not sulis- 
fled that there is any difficulty iii obtaijiing sullUn- 
ent particulars about the property helouging to llui 
jndgmeiit-debtor, by an inspection, for instance, of 
the Gollectorate records of Mym'enslugh. I think the 
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application lias been put forward, hastily — perhaps in 
view of tlio approaching long vacation. The jndg- 
ineiit-dchtor has also urged, without questioning the 
jurisdiction of the Court to make such an order, 
that the defendant lives and has his i)ropertios outside 
the local jurisdiction of this Court, and as the decree 
must eventually Im transferred to a district Court 
for execution, the application is premature. I do not 
think so. In order to obtain a transfer to a district 
Court the decree-holders liave to swear that there 
are properties in that district, which is, to my mind, 
a ground for making such an. application before 
applying for the transfer. The defendant has through 
his counsel offered to give particulars of his pro- 
perties to the plai utiff Bank, and the Bank has offered 
to treat the information as confidential, but counsel 
has asked me to decide his application on its merits 
wdthout reference to the offer made. I have, in con- 
sideration of tlie facts befoi'e me, decided to with- 
draw liio order at present. The defendant has not 
apiieared personally, and we have not his personal 
tilfidavit. An allidavit by his agent Unit there is no 
reason to apprcdicml that his principal is not likely 
to alienate his properties, is not satisfactory. Taking 
all the circumstances into consideration, I make no 
oi'der for the costs of this application. 

1’his order wil 1 not affect any future applicati(.(n, 
imi f Inqie it will not be neces.sary. 

W. M. C. 

Attorneys for tlie plaintiff .Ikink: Siitulo.r.^on ci- (Jo. 

Attorney for tlie <lefcndaul: tl. C. Bannerjee. 
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PRIVY COUNCIL. 

UMED SINOH 

V. 

SETH SOBHAO MAL DHADHA. 

[ON APPEAL FROM THE COURT OF THE CHIEF COMMISSIONER OF AJMER- 

MERWARA.l 

Arbitration — Application of parties to Court for nfereiire, of suit ttf arhL 
tration — Omission of guardian of minor party to sign applimiion — - 
Chnl Procedure Code^ 190S, ss. 111, liS, 121 and 0. XLVIl U) ; 
Sch, //, ss. f 15 ami 16 (/) (*i) — Ground for seMiny aside amard--- 
Reversal by Officiatmg Chief Commissioner on 7'evieit of order of 
Chief Commissioner refusing rerision-^Finality of decree on anitmL 

Held, that Sell. II s. 1 of the Civil Procedure Code, 1908, winch 
vides tliat where the parties to a suit have agreed that the matters 
in difference shall be referred to arbitration they may apply in writing to 
the Court for an order of reference, does not require that the writing .should 
necessarily be signed ; and where the guardian ad litem of a minor party 
was in Court and assented to the application, the omission of tluj guardian 
to sign it was immaterial. 

Eeld^ also, (allowing the appeal) that in this case there was no di-b^rt «)n 
the face of the award, nor any misconduct of the arbitrators or umpiri*, jjor 
any concealment of facts by any of the parties wliich would bring thf- oaso 
within those provisions in 8ch, II which might enable the (jtmri in 
it aside ; and that the officiating Chief Goirimissioner was, iherefore, not 
justified in interfering in review with an order ma<le )>y the (Jluef (Jimimis- 
sioner refusing revision. 

Appeal lO.S of 1914 from a jadgmont May 

1912) of the officiating Chief Oomraisaionor of Ajnicr- 
Meewara, which set aside certain arbitration proiteod- 
ings, and the award therein made by the arbitrators, 
and remanded tlie respondent’s snit to the Court: (jf 

’‘Present : Viscount Haldane, Lord Parhoob, Lord WKEsiiURv. .Sib 
John Edge and Mr. Amber Ali. 
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' first instance (tlie Extra Assistant ComAissioner, and 
Subordinate Judge, Ajmer). 

The defendants were the appellants to His Majesty 
in Council. 

The facts are sufficiently stated in the judgment 
of their Lordships of the Judicial Committee, and are 
also shortly set out in the judgment appealed from of 
the officiating Chief Commissioner (Me. W. Steatton) 
which was as follows : — 

“ The facts of this cas(i are briefly that the plaint- 
iffs, Seth Sobhag Mai and his son Kanwar Kalyan 
Mai of Ajmei’, sued to recover a sum of about Rs. 88,J20 
on certain accounts from Thakur Umed Singh of 
Sawar and his son Kunwar Banspradip (minor) repre- 
sented by his guardian Bhur Singh. At a certain 
stage in the proceedings the parties agreed to settle 
the dispute by arbitration and a written ai->pi icati on 
for an arbitration order was made to the Court. This 
application was signed by all the xiarties except the 
minor Kunwar Banspradij) Singli, nor was it signed 
by the minor’s guardian. 

“ The Court referred the matter to the arbitration 
of Messrs. Mitha Lai and .Jamna Shankar with, the 
& Raja Dluruj of Shahpura as umpire. The arbitrators 
agreed that Rs. ,5,945 should be disallowed, but could 
not agree about the balance of the claim, and the 
matter was then referred to the umpire who further 
reduced the claim by Rs. 65,064 and gave an award for 
Rs, 17,510. After hearing the ifiaintilfs’ objections tlie 
Court, on 16th May 1911, jiassed a decree accordijig to 
the award. 

“ Tlie i)laintiffs then came up to this Court in revi- 
sion, the main contention being that as the ajiplication 
for arbitration was not signed by all the intereshid 
liarties the lower Court had acted without jurisdiction. 
It was held by this Court (Sir Elliot Colvin) in its 
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onl( 3 r (latod. tfio 2r)tli November l that as the (Ufrfe- 

inent to ai-bitrate had been Hif^iied l>y ail IIk; uartios 
the omission to the applica/ion to iho Court by 

tlie minor or Ills guardian \v<is miiiniiortaiit. it. was 
fiirtliei' held that only tlie minor or bis guardian (Muid 
raise such objections — not the plaintili's. 

“Other points wore dealt wit b, and it was linaiiy 
held that tiiere was no iiiegalit.y or irregularity in the 
pi'oceedlngs to justify revisional interference, ami the 
petition was rejected. It is lids order of whicb review 
is now sought. 

“ The case has been presented to me by Mr. V. G. 
Bapat assisted by Mr. Ganguram on behalf of the 
plaintiffs. The other side have not, I regret to say, 
been represented and this is no doubt unfortunate in 
unimportant case of this kind. Due notice, however, 
was received by tlie defendants, and there was ample 
time for them to act ; there seemed to lie no valid 
reason for not proceeding, and arguments wei'e accord- 
ingly heard for the plaintiffs (-x parte. 

“ Although there are several grounds II rgt‘d in the 
petition for review, only one ground was taken up in 
the argnmeiit, namely, that the learned Chief Conunis- 
sioner was in error in regarding tlie omission Id sign 
the application for arbitration hy one of the piirties as 
unimportant, and covered by the exisi.enee of the 
agreement between the parties. 

“The case rests on the specific law hud dowui in 
Schedule II, paragraph 1 of the new Civil I'roccdure 
Code (corresponding with section oOti of the old Code.). 
It is argued that according to this rule nou-joiuder of 
all the parties renders the aiiplicatioii, and all proceed- 
ings based thereon, illegal and ultra viren. 

“Mr. Mulla in his commentary writes tliat, rif all 
parties interested have joined in tlie application, an 
order of reference will he made under paragmph H 
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and, in order to give jurisdictiou to tlie Court to make 19' 5 
an order of reference . . . , it is necessary that all umud Si'noii 

the parties interested must apidy to tlie Court.’ These 
opinions are based on Privy Council and Calcutta ‘ ‘ ‘mai 
H igh Court rulings in Ohulam Khan v. Muhammad 
Hassan (1), and Joy Prokash hall y. Sheo G-olam 
Singh (2). 

“ Mr. llanerji in his work ‘Arbitration in India’ 

(hkl. 1908), page 73, quotes a Privy Council ruling to 
tlie eflect that, even wlien the parties consent to waive 
cojiditions of law, this does not give jurisdiction ; and 
Bir Peter Maxwell at page 579 of his ‘ Interpretation of 
Statutes ’ says that where an act required by statute 
is precedent to jurisdiction, compliance cannot be dis- 
pensed with, Mr. Justice Richards in Pamjiatvan Ram 
V. Kali Gharan Singh (3) has laid down that Courts 
ought to be most careful that the provisions of section 
50(1, Civil Procedure Code, 1882, are stinctly complied 
with. 

“The learned counsel further argued tliat the 
agroeincnt itself could not be taken as equivalent to 
the application for reference. The Chief Commissioner 
might have been ififluenced by the affidavit that 
appeared on the record to the effect that the minor 
iiad been present in Court when the application 
was made. But this affidavit was very defective and 
inadmissible. It does not bear tiie minor’s name or 
that of his guardian as one of those who presented it. 
ft has no order of the Court to bring it on the record, 
and it has been referred to in the lower Court’s judg- 
ment actually after the Coui-t had itself passed an 
order (dated 6th May 1911) to the effect that extra- 
neous evidence about the arbiti'atioii being entered on 
with thte consent of all parties, was inadmissible. 

(1) (1901) I. L. R. 29 Oak. 167 ; (2) (1884) I. L. R. 11 Oak. .97. 

D. R. 29 1. A, 61. (3) (1907) L L. B, 29 All. 429, 430. 4 *,. 
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“The Judge did not in the procecdlugH note tiio 
fact that the minor was present when the aijplicu- 
tion was presented, and failing that the allidavit is 
valueless in evidence : vide Field’s Law of Elvidence, 
page 406. 

“Counsel further urged that even if the umpire’s 
action had been with proper jurisdiction, it was in 
itself illegal, as he opened the case de tiovo, who.roas 
all he had to do was to consider the points on which 
the arbitrator had failed to agree. Nor did ho take 
evidence, though lie called for it. He failed to realise 
that Ids position was judicial. His award luul greatly 
prejudiced plaintiffs, and was improperly given, even 
if he had jurisdiction. 

“ I have heard Mr. Bapat’s able presentation 
case with much interest, and I have read the rullSgs 
above quoted and several otlier.s. It is, as before 
remarked, unfortunate that the other side have not 
been represented, but this seems to be their own fault. 
Mr. Bapat’s arguments appear to me to be incontro- 
vertible, and I feel sure that my iircdecessor in office 
would not have hesitated to accept them as exceeding- 
ly strong ones. It is no doubt true that the error in 
the proceedings is a technical one, but the Court fre- 
quently insists on technical accuracy, and it is none 
the less illegal because it is technical. An error in a 
point of law is a good ground for review of judgment ; 
and I am of opinion that a good case has been made 
out for review of this Court’s order of the 2")th Nov- 
ember 1911, which was passed summarily without hear- 
ing argtiraents. 

“ I accept the application with costs, and in doing 
so accept the previous application for revision of the 
lower Court’s order. The whole of the* twbitmtion 
proceedings ordered in the lower Court must bo . re- 
garded as Without. juEisdiCfcioir, abd must be sot aside. 
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“ The case stands where it did before reference to 
arbitration was ordered by tlie lower Court, and 
must 1)6 procee'ded witli according to law from that 
point.” '5 

On tlvis appeal, wiiich was heard 

B. Dahe, for the appellants, contended that the 
dticree of Kith May 1911 made on the award by the 
Trial Jndge was final and no appeal lay from it: 
reference was made to the Civil Procedure, 1908, 
Schedule TI, sections 15 and 16 (1) and (2). The Chief 
Commissioner, though under section 16 he had, it was 
submitted, no power to entertain an appeal from or to 
revise the order, rightly held that the objection taken 
by tlio respondents that the application to the Court 
to refer the case to arbitration had not been signed by 
the guardian ad litem was not a valid objection, 
because all the parties having consented to it, the 
aiiplication was therefore not recjuired to be signed. 
He found that there was no illegality or irregularity 
in the proceedings such as would justLf;y' revision 
of the order under section 115 of the Code, and ho 
rightly rejected the application. The officiating Chief 
Commissioircr, it was contended, acted entirely with- 
out jurisdiction in setting aside the Commissioner’s 
order on review on the ground that the omission 
to sign the application for arbitration was fatal to the 
validity of the jiroceedings : such action was not only 
not Justified under section 114 of the Code, but was a 
violation of the provisions of 0. XLVII (1) of Sch. I. 
Reference was also made to the case of Ohulam 
Khan v. Muhammad Hassan (1), decided under the 
Civil Procedure Code, 1882. The decision appealed 
from, it Vas submitted, should be reversed. 
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The jadgment of their Lordships was delivcrc^d by 
Viscount Haldane. In this appeal the question is 
whether the Officiating Chief Oommissjonor of Ajiuor- 
Merwara has properly set aside the award in ('ortaiu 
arbitration x>rooeedings. The respondent Iiad i)roiig!it 
a suit to recover from the appellants Rs. 88,3^0 alleged 
to be due under a mortgage. The appellant lirst on flie 
record is the father of the second appellant, who was 
at the time of the proceedings a minor. The Trial 
Judge appointed one Bhur Singh guard iati ad litem of 
this minor appellant. Before the trial came on, all the 
partie.s entered into an agreement to refer thorpuMtioJis 
in dispute to two arbitrators and, in the event of these 
differing, to an umpire. The agrecmeiit was signed 
by the appellants and respondents each with his own 
hand, excepting in the case of the minor appellant, on 
whose behalf it wa.s signed by the guardian ad litem. 
The parties appeared before the Trial JMge and 
produced the agreement and aj)plied for an order of 
reference. The guardian ad litem was present in 
Court and was a party to tlie application. The Trial 
Judge thereupon made an order of reference. The 
arbitrators differed, and the partie.s Ihon concur- 
red in an application to refer the dispute In the 
umpire, and an order was made accordingly. The 
umpire made an award allowing the re.spoiidt'iit.s’ 
claim to the extent of Es. 17,510 only. Thi.s award 
was filed in Court. The respondents, being dissatislh'd 
with it, applied to the Trial Judge under tlic [irosd- 
sions of s. 15 of the Second Schedule of the Code of 
Civil Procedure, 1908, to .set the award a.side. The 
Trial Judge refused the application. He ludd that all 
the parties to the suit, including tlie guardian ad. 
litem, had been consenting parties to the application, 
and further that there was no ground for the objections 
made on the merits to the award. The order was 
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made andai' s. 1(5 of tlie Second Schedule to the Code 
already referred to. This section provides that — 

“(1) Whero tho Court sees no cause to remit the award or any o£ the 
niattiT-ri referred to arbitration for reconsideration in manner aforesaid, and 
no application. Ims been made to sot aside the award, or the Court has refus- 
ed such application, tlio Court shall, after the time for making such appli- 
cation has expired, proceed to pronounce judgment according to the award. 

(2) Upon the judgment so pronoiineed a decree shall follow, and no appeal 
shall lie from such decree, except in so far as the decree is in excess of, or 
not in accordance with, the award.” 

The reBpondents then preseated an appUcatioa to 
the Ohief Coininis.siouer under sectioA 115 of the Code 
of Civil Procedure. This section provides tliat : — 

“ The High Court may call for the record of any case which has been 
decided by any Court subordinate to such High Court, and in which no 
appeal lies tlioreto, and if such subordinate Court appears (<x) to liavo 
ttxereised a jurisdiciion not vested in it by law, or (i) to have failed to 
exercise a jurisdiction so vested, or (c) to have acted in the exercise of its 
jurisdiction illegally or with material irregularity, the High Court may make 
sucii order as it thinks fit.” 

The Chief Commissioner dismissed the application. 
He held tliafc the point taken that the ai)plication to 
tho Coui't for reference to arbitration was not sif^nod 
by the guardian ad litem, was not a good one, having 
regard to the fact tliat the agreement itself was signed 
by all parties concerned. Moreover, he thonght that 
it was for the minor or his guardian, and not for the 
applicants, to raise such an objection. He also held 
tliat even if an agreement or compromise entered into 
on belialf of a minor without the leave of the Court 
was voidable against all parties other than the minor, 
that did not make it necessarily void against tlie 
minor. As to tho merits he was of opinion that there 
was nothing in the case made for the ajiplicants, the 
jprosent respondents, based on misconduct or irregu- 
larity on the part of the arbitrators and umpire. 

The respondents then applied to the Court of the 
Ohiel , Commissioner for a review of this order, 
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relying on s. lU of the Code whicli, subjoet to niicii 
conditions and limitations as may J)e pre.scribed, 
allows a person, aggrieved to apply for a review of any 
decree or order from whicli no appeal is ul lowed by 
the Code, and relying also on Order XLyil il) of the 
First Schedule to this Code which provides lliat In*, 
may apply for such review’ on 


The discovery of new and important matter or < viileac;; which, after 
the exercise of due diligence, was not within his knowledge ami could noi 
be produced by him at tlie time when the decive was pasned or ordi^r inatlc, 
or on account of some mistake or error apparent on the face of the record, 
or for any other sufficient reason.” 

These rules are, under s. 121 of. the Code, to have 
effect as if enacted in it, until altered a.s the Code 
provides. 

This application for review was heard, not by 
Elliot Oolvin, the Chief Oommlssioiier, bgt by Mr, 
Stratton who was officiating in his absence. The 
appellants were not represented on this licariiig. Tlic 
main iioint urged was that in dismissing the applica- 
tion for review, the Chief Commissioner was in error 
in regarding the omission to sign the application for 
arbitration by the minor or his guardian as unimpor- 
tant, and as covered by the agreement which all the 
parties had signed. The Officiating Chief Commis- 
sioner acceded to the application, and set aside tJio 
whole of the arbitration proceedings, on the grounds 
apparently, that this error in the proceedings, though 
technical only, was fatal. The only other arguments 
before him appear to have been that even if the umpire 
had proper jurisdiction his action wa.s illegal, beonnsc 
he opened the case de novo, whereas all he hud to do 
was to consider the points on which tlie arbitrators 
had failed to .agree, and because ho had not taken 
evidence, although he called for it. 

Their Lordships ha'ye had to hoar the appeal 
ea: paWe, as t1ic respomlnids;, t|^ in the H«it, 
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did not ujipear on tlio appeal, bnt they have examined isis 
clo.sely the documents and the various judgments in PMgo sinqh 
the Courts below. They are of opinion that the deci- *'• 

.■ » , , . r,. . , r t" , , ,, . Seth S oBHAd 

sioiis of the Trial Judge and of the Chief Commis- mal 

sioner were right, and ought not to have been tiiuDHA. 

interfered with by the Acting Chief Commissioner. 

In tire first place the Second Schedule to tlie Code 
of Civil Procedure, wliich provides by s, 1 that where 
the parties to a suit have agreed that the matter in 
dift'ci-ence shall be referred to arbitration they may 
apply in writing to the Court for an Order of Refer- 
ence, does not recpiire that the writing shoulu of 
necessity be signed. As the guardian in this case was 
in Court and assented to the application it is plain 
that no injustice has arisen. They think, therefore, 
that there is no substance in the technical objection 
relied on. Nor can they find any defect on the face 
of the award, or any misconduct of the arbi-trators or 
uinjiire, or concealment of facts by any of the parties 
which would bring the case within those provisions 
iii the Second Schedule which might enable the Court 
to set it aside. They have accordingly arrived at the 
conclusion that the Acting Chief Commissioner was 
not justified in interfering with the order refusing 
revision matte by the Chief Commissioner. 

They are, therefore, of opinion that the appeal 
must be allowed with costs here and in the Courts 
below, and they wdll humbly advise His Majesty to 
that cfliect. 

Ajypeal alloived. 

Solicitors for the appellants-. Barrow, Bar/ar.-i d 

,, V;'d 
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CIVIL RULE. 

Before Holmwood and Mullkk JJ, 

■ , AN1,LABALA DAHl 

V, 

BAJ ENDRANATil !)A LA BA 

Noo. 25, Interrogatories — Method of admbnstrati07t --Dkdosnre of uHsetn hg afiidairii 

in probate proceedings^ how obtained — Viril ib'occdnre ('tde (Art T 
of 1908) 0, Xfr»2. — Probate and AdminUirathm Ad (T of IHHt) 
s. o5. 

Order XI ol: tlxe present Code of Civil Proceilure applies to proomlings 
in probate (vide section 55 of tlie Probate and AdtuinlstruUon Act)., 

Under that Order there are only two methods of discovery* by 
interrogatories and the other by an order directing discoyory of docuoiants 
'in the possession or power of the other side. 

An afiidavit of assets actually received c..iu, therefore^ bo oldnined 
in probate proceedings by interrogatories only. 

Under rule 2 of Order Xt^ in India as in England, the JudgL* lias not 
any power to settle interrogatories, but he can only decide wjiaf slnudd be 
administered. 

The dicta in English cases with regard to the mere extioHivo p of 
'Courts in matters of probate, seem to imply tiial the Htricte*st relevancy 
may not be required in interrogatories therein. 

Eule obtained by Aiiiiubala Dasi, tlic cuventrlx. 

On the Si'd August i9ii, tlie opposite party applied 
to the District Judge, 24-Parganas, for pi'obate uf an 
unregistered will, dated 19th July 1914, alleged tu 
have been executedby their youngest brother Lpeiidru 
Nath Dalai who died on the 2t)t]i Jtiiy 1914 at thu 
premature age of 2i>, leaving a widow Aailabaln 
Dasi, the present caveatrix. The citation issued by 
Court upon the widow was alleged to have 

® Civil Rulo No. 932 of 1915, against the Order of A. H. CtDniiijf, 
District Judge of 24-Pargaiias, dated Aug. 6, 1915. 
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sappreasftd ; on the 3i'd September 1914 the Couit 
made an order for probate of the afoi-esaid will in 
cominoii form, and it was actually issued on. the 17th 
September 1914. The widow came, to know of this 
probate for the first time when it was shown to bej- 
father on 4th April 1915, Thereupon she aijpliod, on 
1st May 1915, to the .District Judge of 24-Pargaiias, for 
resn)cation of the said grant under section 50 of the 
Probate and Adjninistration Act and obtained an order 
tlirecting the i)ropoiients to prove the said will in 
soiamn form. She then entered a caveat o.a 2nd 
June 1915 and put in objections on 24th July 1915, 
two of them being as follows : — 

“ (a) Tiiat this defendant submits that the value of 
the estate left by her deceased husband has been 
intentionally under-vahied. The actual value tliereof 
is not less tiiau one lac of rupees and the monthly 
income therefrom is at least Rs. 500. The petitioners 
for i>robate have intentionally omitted to give all 
necessary details of the properties (comi^rised in the 
said estate) in the affidavit annexed to the said peti- 
tioir for probate.” 

“(6) Tiiat this defendant has been advised and 
submits that all the necessary particulars required by 
law not having been set forth in the said allidavit and 
the same not having been sworn to by the said peti- 
tioners or oitiicr of them, the said petition for probate 
cannot be entertained,” The said caveatrix furtlmr 
put in an application before the District Judge on 4th 
August 1915 praying that the proponents, o]>posito 
]>arties, lie eompelled “to disclose fully and correctly 
llio proiK.oaies loft by the decea.sed and the valuation 
thereof iiy allidavit or affidavits to be nuule by them 
personally.” The Court rejected this a]>plication. 
8he thereupon moved the Higli Court for a rule 
alleging that she had been informed by her imsbaud 
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.‘ilioffcly before bis death that he was possessed of 
properties worth more tlian a lac of rai>eo.s, and that 
the tninual income from the said properties was not 
less than Rs. 6,000. 

Dr. Dwarkanath Mitra and Babtc Satinh Chandra 
Qhatak, for the petitioner. The petitioner is tln^ 
widow of tlie testator. The opposite party at fli'st ol)- 
tained probate in common form anti when I objected, 
it was proved in solemn form. They say the estate is 
worth only Rs. 47,000; bat 1 say that the te.stator left 
one lac. We wanted the Court below to cal 1 upon them 
to personally swear an affidavit regartliiig the uasotH. 
Vide section 55 of the Probate and Administration 
Act and rule II of Order XI regarding discovery of 
documents and evidence. I now want a discovery by 
way of answer to interrogatories. 

[Holmwood J. Did you file any interrogatorie.s 
witii your petition, as required in India, at the time 
of applying? This is not so in England when; it is 
done in Chambers.] 

On 4th August we filed a petition for disccjvery 
asking that the proponents be compelled to swear uu 
affidavit. 

[Holmwood J. The rule is mandatory and the 
interrogatories must be filed. What you did must be 
under some other rule.] 

We asked in other words for di.scovery tinder 
that rule. ^ 

\_Bahu Jogenclra Nath Mukherjee, for the oppo.site 
party. The inventory has alretidy been filed.] 

What is there to prevent the inventory from bt‘i ng 
filed now, if the procedure has in substance Ixunt 
followed ? 

[ Holmwood J. No, it has not. Nothing Im.s been 
tiisclosed to frame an issue. Wlien you are seeking 
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t;o put a mail in jeopardy ot perjury you must do 
everytliiug explicitly. Rule 2 is mandatory. It is 
a very particular rale, and we cannot allow any 
infringement of it. Yon can go and do so now before 
tlie Judge. See Peek v. Ray (1).] 

iteads petitioner’s affidavit in the High Corrrt. 

[HolmWOOD J. Ho wonder tlio District Judge 
says that there is no provision in the Code of Civil 
Procedure under which what you ask can be ordered. 
It has been held that the Judge has no power to 
settle interrogatories, which must be put in verbatim 
before the Judge, to see if they are scandalous or 
improper or irrelevant.] 

Reads the English Rules of 1915. The Probate 
Court in England has wdder discretion regarding 
interrogatories. 

The opposite party was not called upon to reply. 

Holmwood and Mdllick JJ. This was a Rule (ob- 
tained by the caveatrix) calling upon the opposite 
party to sliow cause wdiy the order of the Court referred 
to in the petition should not be set aside and the 
opposite party directi'd to make a full discovery of the 
assets of the decea.sed by an affidavit sworn liy tliem 
personally in tht; form rcfiuired by Jaw. 

It app-ai's that a petition was iilod before the 
learned Judge averring that the inventory hied liy the 
other side as executors to her Jiusband’s estate wiiich 
uUeged that only forty.sevea thousand rupees came 
into their hands in (‘ash was erronecni.s, and that as a 
matter of fact they olitaincd a lakh of rupees or 
more and they asked the District Judge to direct the 
oppo.site party to make a full discovery of the tisststs 
of tin* d(M‘eased by an affidavit sworn by the oppo- 
site party personally. The leariUMl Judge refu.sed the 

(i) [isfli] acii. 


191.0 

Akii.adala 

Dasi 

I*. 

Bajendbakath 

Dalal* 


INDIAN LAW RRPOim. [VOl.. XLfll. 


tipplicarion on the gfound that there appeared to lilm 
to bo notliing in the probate Act wlucii would <;nid)l<! 
him to make any such discovery. Ho apparently did 
not liave it brought to his notice that section Mi of 
tlie Probate and Administration Act lays down that 
“proceedings of the Ooiirt of the District .indgc! in 
relation to the granting of probate and lettm-s of 
administration sliall, except as liereinafter othei'wise 
provided, bo regulated so fur as the circumstances 
of the case will admit by the Oode of Civil Proce- 
dure.” There is, tlierefore, no doubt tliat Or<ler XI of 
the present Oode of Civil Procedure applies to proceed- 
ings in probate. Under that order there are only two 
methods of discovery, one by interrogatories and the 
other by an order directing discovery of documents in 
tlie possession or power of the other side. The affi- 
davit which the petitioner desires to obtain can there- 
fore only be obtained by the first method, namely, by 
interrogatories ; and it is laid down clearly in Order 
XI, rule 2, that on application for leave to deliver 
interrogatories the particular interrogatory i)ropoHed 
to be delivered shall be submitted to the Court; and 
in the case before us no interrogatories whatever 
wex’e submitted to the Court; and it has been held 
in England, and the same rule applies lu tliis country, 
that under this rule the Judge has not any power 
to settle interrogatories, but he can only deckh) what 
should be administered. Until the interrogatories 
are filed, it is impossibls for him to settle wlnuiier 
there is anything offensive, improper or irrelevant 
in those interrogatories ; and the dicta that liave been 
laid before us from English cases with regard to 
the more extensive powers of Courts in matters of 
probate, seem to us to imply that possibly in sueli 
matters the Judge would not be astute to insist upon 
the strictest relevancy, but he certainly would be 
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obliged to exclude anything offensive or improper* in 
the same way as in any other case. It may bo. that in 
mattens of probate the strictest relevancy in the inter- 
rogatories may not be required, but this is a matter 
for the .Judge to decide when the interrogatories are 
filed before him. Until the intorrogatorie.s are filed lie 
is absolutely witliont any power whatever iji tlie. 
matter. 

We are, therefore, unable to lielp the petitioner 
upon tlie iJresent Rule. As there is no provision of 
limitation applying to such proceedings, we can see no 
reason why he sljonld not file a proper petition with 
proper interrogatories as laid down in Order XI of tire 
Code of Civil Procedure, and we have no doubt that, if 
he does so, the Judge will give them proper attention 
in the exercise of his judicial discretion, and adminis- 
ter such as may be according to law. 

With these remarks the Rule is discliarged. The 
opposite party is entitled to his costs of this hearing. 

G. s. Rihe dischar(j(t(L 
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18th August the ndhirs repu(]iate<l the coutraet. In uu action for brot,u;h 
of contract brought Igy tlu? Imyer on the 26th Afigust ciaiuiing <iuniugoH in 
roH|H‘et of tlio wlioie contract for 300 ton^ : — 

IMd^ that on the true cointruction of the contract, the lurnT luui tin* 
right to domarai doUvery of the goods hy separate shipnients spread over 
the nmntiiB from July to Diceniber^ and tiie true nieaHure of dmnagcH was 
tlKi aggregate of the ditTerenecH* bet ween the contract priet^ and the market 
price at the upp{>intetl times of delivery in each niontin 

Roper V. Johiwm (1), W(^rtheim v, Chicontimi Pulp Co, (2), Frost v, 
Knight (3) and Brown v. Muller (4) referred to. 

Per Mookewfa: J. In the circumstances of the case, the iiistulment4 
must !kj docmed to have been intended to be distributed ratealdy over the 
{M.‘riod appointed for the dedivery of the whole {piautity of the goods. 

Calamnius v Dowlah Iron Co. (5), Coddhigton w Paleolugo (6) rcfcrrwl 
to» 

Thornton v. Simpson (7), Tarlmg v. O'Riordan (8), Colonial Insurance 
Co. of Neiv Zealand v. Adelaide Marme Insurance Co. (9) cited by Mooker- 

It being found that tlie principle applied by the Court of iirst instance 
in assessing damages was erroneous, but that on the upplication of *thii pro- 
per principle the damages to he allowed would be larger, on tfie tlefeadant’s 
appeal the Court declined to disturb tlie judgment or order a remand. 


Appeal by the defendant firm of Bilasirain Tliakur- 
das from the judgment of Chuudhuri .T. 

This was an appeal in a suit brought by the buyers 
for damages for breach of contract on the ground of 
non-delivery. 

By a contract evidenced by bought and .sold uoles 
dated the 4th June 1914 the plaintiff Ezekiel Ahrahiuu 
Gnbbay purchased from the defendant firm .Tf ) tons of 
Brown Java sugar of a certain description at i{s. (MWJ 
per bazar maund to be delivered duty ixihi e.r Khlder- 
pore Docks, jetty or ghat. Shipments to Ih- intule hy 
steamers during July December 1914— siiii»meut in 
any month by one or more steamers.' 


(1)(I873) L. E. 8C. P. 167. 
(21 [1911] A.O. 301. 
(,3)(1872)L. R.7 Ex. 111. 
(4) (1872) L. R. 7 Ex. 319. 


(9) (1886) L. R. 12 A. 0. 128. 


(5) (1878) .17 L. .r.Q. B. r,7.'.. 
(l!) (1807) L. R. 2 E.\. l!i;i. 

(7) (1810)0 'hiiiMt. 650. 

(8) (1 878) 2 L. R. Ir, .V'. 
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It was pro vkled that seven days’ margin sliould be 
allowed lor shipment. The 12th and 16th clauses oE 
the contract were 

‘•12. This agreement to be deemed and to be 
construed as a separate contract in respect of each 
shipment of goods shipped in pursuance tliereof 
or intojidod by sellers for, or available for the fulfil- 
ment oE this contract and the rights and liabilities oE 
sellers and buyers respectively to be the same as they 
would have been had a separate contract beeji signed 
in respect of each such shipment. 

16. In the event of buyers failing to take delivery 
in accordance with the terms and provisions hereof 
any shipment or part of any shipment hereunder 
and upon each occasion on which such failure shall 
occur, sellers will be at liberty to rescind or deter- 
mine this contract or any jiart hereof by notice in 
writing given within fourteen days from the date for 
delivery of such shipment or part of a shipment.” 

On the 4th August, war was declared between 
England and Germany. 

On the 10th August a letter was written by the 
defendants to the plaintiff in these terms : “ We beg co 
intimate to you that owing to the war, no sugar can 
be shipped from Java without war insurance being 
effected on payment of extra waP rates. Wo siiall 
thank you to intimate to us if you are prepared to 
take the sugar on payment of the extra war insurance 
rates charged therefor. Unless we hear from j’^ou 
within 24 hours agreeing to pay the extra war 
insurance rates we shall take it that you have can- 
celled the July to December iJortions of the above 
contract wliicli has been ready for despatch from 
Java.” The plaintiff replied on the 12th August 
“ I write to inform you that 1 am bound by the contract 
under which I have puroha.sed and you have sold me 
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Uie Rugiir and that I am prepared to carry out alt and 
otdy Htu'ii ohligatious iis are included in the teritiH ol 
the contract.” On the 13th Auguat tiie dofetulantH 
wrote as follows: ‘‘ Unless you give us a delluiie reply 
as to whether you accept the condition within two days 
we shall consider the contract a.s cauiadl rd,” On I, ho 
iith August the plaintill replied: “My lottt'r to ^aiu 
of the 12th instant was quite detinite,and I am only 
bound l)y (lie conditions of the contract under which 
I purchased and you .sohl mo the sugar. You 
absolutely no right to consider my contract with you 
cancelled in any way, and i£ you do so, you will do it 
on your own risk and responsibility. Please note I 
hold you strictly to the tei'ms of the contract and if 
you fail to fultil it in any way I shall take sucli pro- 
ceedings against you as I may be advised to take.” 

On the 18th August the plaintiff wrote 'complain- 
ing that he had not received notice of arrival of 
his July shipment of sugar purchased from tlie 
defendants. On the same date tlie defendants replied. 
“With reference to your letter of the 14th an<l 18th 
instant we regret we cannot add anything now to 
what we wrote to you on the 13th instant. Pioase 
note that we have already cancelled your contrafU, 
Further correspondence with regard to tiie sahi con- 
tract will be useless.” 

On the 26th August the jiresont suit was iuHlilut(‘d 
for damages for breach of contract. Dainagc.s were 
claimed on the following bases : in respect of .11) tons, 
alleged to be the .July shipment on the basis of tlie 
difference between the contract rate and market rate 
for ready goods on -the 19th August, namely, Ps. 7-6 
for bazar maund ; in respect of ,50 tons til Icgt'd to be 
August shipment, on the difference between the con- 
tract price and the price actually paid for goods 
purchased ou the 20th August against the contract. 
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namely, at tlie rate of Es. 8 per bazar maund, in respect 
of the l)al,ance of 200 tons, on the diflference between 
the contract rate and the market rate on the 20th 
August for forward sliipment for Seijtember to Decem- 
ber 1914, namely, Es. 8 ijer bazar mairnd. Tlie damages 
claimed aggregated Es. 15,259-12. 

In their written statement the defendants took the 
defences that the contract was by way of wager and 
that they were' entitled to cancel the contract owing 
to the i)]aintitrs refasal to pay extra freiglit and 
insurance demanded in consequence of the outbreak 
of the war. The defendants further denied the correct- 
ness of the market rates alleged by the plaintiff oi- 
that the plaintiff had suffered any loss or damage. 

The suit came on for hearing before Chaudhuri ,J. 

It appeared from the evidence that the voyage from 
Java took from eleven to thirteen days, and that the 
market for sugar was a rising one from August 
onwards, the price increasing to about Es. 10 per bazar 
maund. . . 

On the 19th March 1915, the learned Judge decreed, 
the suit, observing as follows : — 

‘^The plaintifl: purcliaseil BOO tons of Brown Java Sugar from the 
defendant firm shipments July to December, 50 tons each month, Tlie 
contract provided an extra seven days for each month’s shipment, that is 
to say, the J niy shipment could have been made in the first week of August 
and so on. There is evidence that ,the voyage from Java to Calcutta direct 
takes 11 days therefore the first shipment was due to arrive about the ITili 
or IStii of August 1914. In the meantime war liad been declared and the 
defendant firm wrote to the plaintiff asking him if he was prepared to pay 
extra war insurance rate and in the event of his not agreeing whether he 
would cancei the contract. The plaintiff replied that he would abide hy 
the terras of his contract. Tlien on tlie l8th August came a letter from 
the defendant saying that lie had already cancelled the contract, although 
there had iieen no previous cancellation by him. It is quite clear that the 
defendant’s loiter of the 18th must be taken as his repudiation. This lettm' 
was receiveil hy Gubhay, the plaintiff, On the 18th August between B and 
7 p.m. when it was too late for him to take any steps “that day. The next day 
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lit* \v4‘!ii lu ilh* iiinrkL'l ibvI tried to pMroluiHt; romfy k«»o>‘Ib at 8|«»l f>ric<L Tiie 
rait? for tloi hjoii'* »|Haiiiy wan }U» 1A)A rinini^; to IIm. 7-H* tried fchfit<,lay 
iiiid the next Id loiy forward AitgUHt to iXToiuber, roid imiimgeff lo 

CHD* lot <d* fiCI iona tit Ha. ^ for the Aiik****^ Hldiooeist. Tie? evidtoiee irf 
t|uitD ohair that at tlmt iiiiie thero were a large iionihor of bayora ami vc*ry 
few wdlern. i H«*e»^pfc tie* eeiderim* wfdeh han heoii given ||ty the glaiiitiff 
witlir*'gard t<> what he did and the ratea he wan offered- It. h Kopporb'd 
by the evideiH.'o of Mariesseh who h in the Sugar Depart tmnd ed' a very 
large ftrin in Odtailfca. He ba» produced his bookn^ and hin evidence 
(.mtireiy KupportB ibe cluiui taado by the piaiutifS* There wan arndla-r 
wiineKB of tlie name of Ohiiuau Riuu on ladialf of the plaintiff- He was 
tLxamiued nml partially cross'examiued. He was asked to produci^ certain 
l.>ookft and his examiuation stootJ over in couBeqnerjce. Ab he failed to 
appear by the time the rest of tlie evidence was finished^ the plaintiff's 
coutiHe! asked tliat his evidence should be rejecte<l altogether. The defeie- 
dant also did u<it desire that the case should stand over for further eross- 
examination. So I ana treating that evidence as not given. The defence 
has been three- foil : (i) Ti)e contract was of a wagering nature, Tiiat 
defence was abandoned, (ii) That miler the terms of tlie contract ttie 
<lcfeudant was entitled to claim extra war insurance from tlaVplairititf, mid 
ho not having agreed to pay it, the de.fendant was entitled to cancel Hie 
contract. There is no support for this from the contract. I <Io not think 
the plaintiff could have been justly called upon the extra rate, (iii) That 
having regard to the state of the market, it was the duty of the plaintiff t»» 
try and minimise, the loss as ranch as possible. I do not think tlio plaintiff 
could have done more than what he did. The market liad gone up. Sellers 
were anxious to settle, and a large number of settlement coiitracr'^ wore 
entered into in the market. Tiicre were very few forwanl s^dDrs. but Ihi-n* 
were a large number of buyers, T think the plaintiff is entiliD*d to damngoH 
on the basis claimed in tlie plaint, namely for the July sldpmt'iil the spot 
price” fur goods for the August shipment at Rs. 8 and also for 
September to December at the same rate. 

“ Witli regard to the evidence on behalf of the defendant must of 
the contracts were settlement contracts. Mos.srs. Ralli Ih-utlmr.d f nudum . 
who was examined, said that Balli Brothers were not selh-rs al Hid 
rate mentioned by him. He could not say whether they wm’o sidlcrs 
at Bs. 8 or not. He said he did not know. This I Had dblieult to 
accept. There was another witness named Manna ,Lal wlio purportml to 
give evidence of an actual sale. It is difficult to say from hie cviih.DnM- as 
to what the nature of that transaotio'u was. It sceniH to me to have bDcri 
in the nature of a settlement, in which the dc.fendant was coiiceruefl. Tim 
plaintiff had not sufficient opportunity to investigate tlie partieular.s of that 


trariBaction. I do iioi: think the rates for settlement contracts in the then 
e.undition ot* the market can be treated as the bazar rate. People settled on 
the l.)est terms they could, Tiie rate for actual sales ought to be ac(:!epto<i ’ 
there is no dispute practically about the ready rate. The } laintiQ; tried to 
purchase against the other sidpments from different sellm-s, all well known 
in the Calcutta market, and failed to get more favoin*al)le rates. 1 prefer 
the evidence given on his behalf and decree the suit with costs on Seale 
No, II including reserved costs,” 

Pi'oni tills jiulgmeiifc the defendants appealed. 

Sir S. P. Sinha (with him Mr. N. N. Gupta), for 
the a])pellarit. The Court of lir.st iiistauce was in 
error in treating the contract as other than one entire 
contract for 300 tonss it is nowhere stated in the 
contract that deliveiy was to be made by montlily 
instalments. The sellers were entitled to give delivery 
by montlily shipments, or at their option could ship 
the whole qaantity by one shipment between the 
months of July and December : Brandt v. Lawrence ( 1) 
Now by his letter of the 13th August tiie defendant 
clearly indicated his intention of cancelling the con- 
tract on the IStli August and t!ie plaintiff treated the 
letter as a reinidiation of the whole contract. Conse- 
quentLy the lath August must be taken as tlic date of 
breach' of the whole contract. Damages slioiild be 
assessed in respect of tlie whole qiianlity of 300 Ions 
on the basis of the market rate on the loth August, 
till! date of breach : Galaminiifi v. Do rlais Irou Go. Gi). 

In a rising market, the X'laintilf should not )>e 
allowed to split up the whole quantity into several 
lots of 50 tons The plaintiff wus hound to minimize 
his damages. [Further argument was addressed on 
the evidence as to market rates.] 

Mr.B. C. Mitter (following, witii permission of the 
Oourc). The inirchaser luid to elect whetiier he would 
accept the sellers’ repudiation of the contract, or 
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Thakukdas 0,1 the day when repudiation was iirst intiinated Le. 

QcTEBAy. the loth August : Johnstone v. Milling (1). 

Mr.Zomh (witli him Mr. Jlijcmi), for the respond- 
ent, was not called uiion on the (juestion of the 
construction of the contract as regards delivery by 
instalments. On the question of damagiss — the de- 
fendant’s letter of the 13th August was not a clear 
repudiation of the contract. The first clear intimation 
of repudiation was contained in the letter of the 18th 
August, which was received after working hours. It 
follows that the breach occuri-ed on the 19th August. 
The measure of damages is independent of the date 
of the breach; the true measure is the difference 
between the contract rate and the market rate on the 

* A 

last days when the several deliveries in re.spect of the 
several instalments shonld have been given : Bnnon v. 
Muller (2), Frost v. Knight (3). On tliis basi.s the 
plaintiff was entitled as damages to a larger sum than 
he had claimed, or than had been decrecsd in his 
favour. The damages in respect of tlie .Inly ship- 
ment have been correctly assessed on the i)u.sis of the 
difference between the contract rate and t!u‘ market 
rate on the 19th August — the last day for (hdivsny 
of that shipment. As to the August shipment, the 
damages have been assessed on the liasis of tlieiliffer- 
ence between the contract price and tlie price actually 
l)aid for similar goods on the 20th Augmst. Wiili 
regard to the remaining four shipments aggregating 
200 tons tlie plaintiff has minimized tlie damage by 
assessing it on the basis of the difference between the 
contract rate and the market rate on the 20th August 

(1) (1886) L. R. 16 Q. B. I). 4(50, 467. (2) (1872) L. R. 7 Ei. lU!). 

(3) (1872) L. R, 7 Ex, Hi. 
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for similar sugar for shipment September to Decem- 
ber. 

As to the correctness of the market rates, this was 
a (luestion of fact wliich was decided on the evidence 
in the plaintiffs favour by the Court of first instance, 
and there is no reason to go behind that finding. 

Mr. B. C. Muter, in reply. Where the question 
before the Court is one of inference only, the Coxtrt of 
first instance is in no better position than the Court 
of ajjpeal : Montf/omet'ie Co. Ld. v. Wallace- 
James (1}. 

SandbesoN C. J. In this case the plaintiff brought 
his action against the defendants claiming damages 
for breach of contract. The contmct was in respect of 
300 tons of Brown Java sugar, which were to be 
delivered in Calcutta, and the contract price was 
rupees six and pies six per Bazar maund ; the goods 
were to be delivered ex Kidderpore Docks Jetty or 
Ghat, and the siiipments were to be made by steamers 
during July to December 1914. The date of the con- 
tract was the 4th of .Jane 1914 and the first shipment 
would have to be made in .July. But in the contract 
there was a clause giving the shipper seven days’ 
margin, so that if he shipped the July shipment by 
the 7th of August, it wmuld be in accordance with the 
terms of the contract. It was given in evidence in 
the course of the ease that the length of the voyage 
would be eleven days but it was said on behalf of the 
plaintiff that it would be thirteen days, and for tiie 
sake of this case we may take it from eleven to thirteen 
days, so that tire first shipment under tiu.s contract 
namely the July shipment, if the shipper took the 
whole margin which was allowed to him, that is, the 
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first seven days of Angasfc, would l)n duo to hc'. doli- 
ven'd. in Oalcnita about tin; IStli or liHli of Angiisl. 

Now, on tbo ■Ith of August, as ov('ry body knows 
war Avas decdared, and, a letter was writt(Mi a few days 
afterwai'ds by tlui dofondaiits in these terms, “ \Vc iu^g 
to intimate Ut you tliat OAvlng to tlu; war no sugar 
can 1)! shipped from Java without war insurance 
being effected on payment of extra war rates. We 
shall thank you to iutimate to us if you are prepared 
to take.tln^ .sugar ou payment of the extra war insur- 
ance rates obarged therefor. Unle.ss wo hear from you 
within 21 hours agreeing to pay the extra war insur- 
ance i-ates, we shall take it that you iiave cancelled the 
July to December portions of the above contra,(!t 
which, has been, ready for despatch from Java." The 
answer to that from the plaintiff was, “ 1 write to 
inform yon that I am bound by tlie contract under 
wliicb I have purchased and yon have sold me tlio 
sugar and that I am prepared to carry out all and only 
such obligations as are included in the term.s (if l.tie 
contract.” On the 13th the defendants wrote •• iiide.ss 
you give ns a definite reply to whether you accept the 
condition within two days, we sliall consider tlie con- 
tract as cancelled.” On the 14th the plaintiff replied 
practically confirming what he had already said thai 
he stood by his contract. On the IXt.h ho wroli' com- 
plaining ‘ that he liad not yet receivetl notica; of arrival 
of his July shipment of sugar purcluised from ihc 
defendants under contract No. 503.’ On I lie ixih of 
August the defendants wrote as follows, ” WiUi refer- 
rence to your letter of the Itthand IXth instant, w<> 
regret we cannot add anything now to wluit, wi.> wn»lc 
to you on the 13th iustaut. Please note that we have 
already canc.dled your contract, further corr<:*s|!oii- 
dence with regard to the said contract will be us<-icss.'' 

Now upon that, the finst point that was raised by t he 
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learned coxin-sel for tlie defendants was that that was 1915 
a repiidiatioii of tlie contract and that the repiidla- 
tion took effect on the loth of August, basing tlieir TuAKitm.AH 
argument upon the letter of the 13th of August in gubbay. 
which they said. “ Unless yon give us a definite reply 
to whether you accept the condition within two "(j.j. ’ 
days we shall consider the contract as cancelled.” It 
lias lieen argued on the jiart of the plaintiff that 
that was not a definite repudiation and that it gave 
time for further consideration, further correspondence 
and further negotiations, and if the defendants had 
chosen to go back upon what they sakl in the letter 
of the 13th of August they could have done so. 1 
think the plaintiff is right upon that point, and 
that the letter of the 13th August was not a suffi- 
ciently definite statement of repudiation, and as a 
matter of fact the actually definite repudiation was 
not made until the 18th of August, 1914. Tliat 
letter of tlie 18th was delivered between 6 and 7 P.M. 
of the 18th, and I do not think it can be seriously 
disputed that it was too late for the plaintiff to do 
anything on that day. Therefore, the matter stands 
in this way, that on the 18th of August the defendants 
repudiated their contract and definitely told tlie 
plaintiff that they were not prepared to carry it out 
any further. Tlierefore, there was a breach of the 
contract on the part of the defendants, and the 
question arises to what damages the plaintiff was 
entitled. 

Now, such a question as this in my experience 
nearly always gives rise to matters whicii are very 
difficult to decide, and I do not think that this is 
an exception in that respect; it does mise difficulty 
as to the proper measure of damages. 

The first jioint on this part of the case, xvhich was 
raised by the leading counsel for the defendants, is 
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th’iB: ho ui'f?ne(l that although the dofondaiits the 
selloa^ were entitled to doUvei- the .300 ton.s of fu-own 
.Tava Hiigai’ by iustalments by shipment in eacii mouth, 
fi'oin .luly down to December, the buyer had not til(^ 
rigid to demand delivery by such shipments oi- instal- 
ments but that the seller.s if they had chosen could 
have delivered the whole of the cousigtimcnt— tlie 
wiiole of the 300 tons in August ; or, on tlie other hand, 
he could have postponed delivery of the whole 300 
tons until the last month si)8eltied iu the contract. 
In my judgineut that is not a correct construction 
to he put upon this contract — it is not in accordance 
with the terms of the contract, nor is it in accordance 
with the common sense of the matter. I am »)£ 
opinion that just as the seller had the right to deliver 
hy separate shipments spread over the montiis from 
July to December, the buyer in tlie same wa^’ had 
the right to demand delivery of the good.s during 
those months from July to December. It would 
be an astonshing propo.sition from a busine.ss point 
of view tliat the seller could have delivered by in- 
stalments in the way he claimed he had the rigid, to 
do, yet the buyer was bound to take the whole lot 
at the beginning of the period or at (ho end of th(‘ 
period. For these reasons, I do not tliink that 
the first point raised by the leaiuied counsel was a 
good point. 

The next point that was raised fiy the li'ai-ned 
counsel for the appellant was iu respect of the 
July shipment. The learned Judge who tried ihc 
ca.se, iu asse.ssing tlie damages has taken the market, 
price for the July shipment to be Rs. 7-6, and he has 
deducted from that the contract price, Rs. 6-0-0 pujs, 
and has awarded damages tipoii that basis. It was 
argued by the learned counsel for the appellant 
that the learned Judge should have taken a lower 
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rate than EvS. 7-6 annas as the market price. I think 
there was snfficlent evidence to justify tlie finding 
of the learned Judge that Es. 7-6 was the market 
price in respect of the July shipment, and I do not 
think there is siiflicient reasoii for disturbing the 
learned Judge’s judgment upon that point. 

The next point that was raised by Sir Satyendra 
is that in assessing the damages, not only ought the 
July sliipmeiit. to be taken at the ready rate, Init the 
August shipment also ought to be taken at tlie 
ready rate. As I understood him, his ground w^as 
that inasmuch as the shipper, if he had liked could 
have delivered the August shiiJinent by the 19th of 
August, therefore tiio market-rate for the ready 
goods — (I am not sure whether that is the correct 
way of specifying the matter; what I mean is the 
market-rate for the goods which could be delivered 
then) ought to bo taken in respect of the August 
shipment. 1 do not think tliat that is a sound conten. 
tion for the reason that tl)e shipper was not bound to 
deliver the August shipment until September, and 
that iintil September arrived there would have been 
no breach of contract (apart from the repudiation) on 
the part of the seller if lie liad notdelivered the August 
shipment. I, therefore, do not think it is correct to 
saj' that (he learned Judge in assessing the damages 
for the August s!nj)ment was bound to take the really 
rate. . ' ■ 

But then comes the matter which I think is really 
difficult in this case : that is with regard to the shi p- 
luents other than the July shipment. The leunual 
Judge has taken the market price as Rs. 8, and he has 
deducted from that the contract price, Ks. 6-6 pies. 
Now, with the greatest deference to the learned 
Judge who tried this ease, I cannot bring myself 
entirely to agree with that part of his judgment which 
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(lo;il-f witJi tilie ovidonce which wus ^ivon on behalf of 
Ihn (hdcoHiiiiits. The ovahloiicc whicti was f^ivc'ii on 
luihalf of tlu; dofendants couisisfcod of the (ividcncc of 
tlu' n'lnTsentalii ve of Me.9srH. Kalli Broilu'rw, and 
aiiothof j'ontloinan whose name was Monnu Lai. L ani 
leavinjj; out fch(F ovid.mco of another witncKs Ix'CiUiso 
boi.li the beamed counsel for the appal hint have laid 
no stress upon his evidence. Now, to my mind, there 
was evidoncj {.^iven which rerinires very careful con- 
sidiration. There was first of ail the evidence of the 
representative of Messrs. Ralli Brothers who produced 
his market-rate book which was made up in the ordi- 
nary course, every day at 5 o’clock in the afternoon, 
and, presumably, a gentleman, who represents such a 
well-kaowu tirra as Messrs. Ralli Brothers, goes to the 
market, and makes up his book at the end of each day, 
is in a position to know what the market- rates wore, 
and the entries are made from day to day in tlic ordi- 
nary course. Speaking for myself I think tliat is most 
cogent evidence : and. further, when I comiJan* the 
entries in that book, as far as 1 can, with the entries 
whicii were made in the market book of Mc.ssrs. Sassoon 
& Co., namely wtih regard to the l.'>th, I7th ;ind ISlh 
August, I find that the rates which were entered in 
Messrs. Sassoon & Co.’s book agree practically with llm 
rates entered in Messrs. Ralli Brothers’ book, tlieioby 
showing that they are bond fide business eiifritjs. 
Unfortunately Messrs. Sassoon & Co.'s entries with 
regard to the forwaitl rates did not go beyond the 
18th., but up to the 18th they do conform to the cntrio.s 
in Ralli Brothers’ book. Then after tiie hSih .Mtt.ssrs. 
Ralli Brothers’ entries are in rc.spcct of the forward 
rates for shipments from July to December which is 
the period specified in the contract, with wiii(.‘h we urtF 
eaiiceriied. Those rates on the 19th August, were 
Rs. 7-7, on the 20th of August Rs. 7-10, on the 21st 
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August Rs. 8 for ready^ and the rate for forward 
Aiigust-Decembor Rs. 7-14. The learned Judge with 
regard to that has simply said this, “\Yith regard to 
tlie evidence on l)olialf of the defendant most of the 
contracts were settlement contracts.” Well, it may 
l)e SO; the contract to. whicli the witness referred 
sj)ec.ilically may liave been a settlement contract’ 
but 1 lU'gy point out here that with regard to tlie 
(Mitries nuuh? in the book Ram Kumar Bhakat has 
sa,id,‘‘ there were buyers and .sellers in the market for 
ready and forward goods — otherwise there can be 
no rates.” Then the learned Judge goes on to say 
'‘Messrs. Ralli Brothers’ Banian, who was examined 
sMd that Ralli Brothers were not sellers at the rate 
mentioned by him. He could not say whether they 
were sellers at Rs. 8 or not. He said - he did not 
know. This £ find difficult to accept.” It seems to 
me, witli great respect to the learned Judge that he 
has not given sufficient consideration to the very 
cogent evidence, which was put forward by this repre- 
sentative of Messrs. Ralli Brothers in respc'ct of the 
entries in tlie liook. Further than tliat, tliere. was 
evidence given by a witness called Manna Bull, who 
spoke to a particular transaction of tlie 19th of August 
'• for Beplicmher lo December shipment at the jirice of 
Hs. 7-8 ‘’and with rega.rd to him, the lsa.rned Judge says 
“There was anoiiu-r witness named Manna Lull who 
purported to give evidence of an actual sale. It is 
dillicult to say from his evidence as to what the naJnre 
of that transaction was. It seems to me to have been 
in the nature of a settlement, in which the defendant 
was concernesl.” Now, the evidence was that it was 
not in the nature of a settlement, and there was not 
any ground for the statement that Manna J/all and the 
defendant were connected in some shape or form with 
the transaction. These are the grounds for my .saying, 
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with great deference to the learned Judge tliut be has 
not given sufficient consideration to the ovitleuee on 
this point. Bat the matter does not sLoj) there. 
Supposing I am not satisfied tliat the evidence of the 
defendant has been sufficiently appreciated, what i.s 
the position ? I have to consider now upon the 
evidence what are the rights of the parties, and I 
think that if I were now to proceed upon the evidence 
which is before me, to assess the damages upon a 
correct basis and upon the right principle as laid 
down by the authorities, as far as I understand Mr. 
Mitter, I should have to come to the conclusion that 
the plaintiff would be entitled to more damages than 
the learned Judge has already awarded him, and I will 
now proceed to say why. The principle upon which 
the damages should be assessed is this : I am reading 
from a passage in Leake on Contracts, 6th Edition, 
page 838, whicli correctly states the law on the point, 
“ where there is a contract for the sale and delivery of 
goods at a future time, or in instalments at future 
times a notice by the seller to tlie buyer of his inten- 
tion. not to deliver may be accepted and acted upon as 
an immediate breach, and the bu^mr is primd facie. 
entitled to damages measured by the difference be- 
tween the conti'act price and the market price at 
the appointed time or times of delivery, leaving it 
to the seller to show in mitigation that lie could 
in the interval have obtained a new contract upon 
better terms, or if the time for delivery has notelap.sed 
when the damages are asse3,sed, the future damages 
must be estimated prospectively,” To make it perhaps 
clearer I may refer' to Eoper v, Johnson fl) where 
-there was a contract to deliver coal during certain, 
months and where the defendant refused to deliver 
any coal, and the plaintiff brought an action fiir 
(1) (1873) L. E. 8 0. P. 167. 
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damages for this breach, it was held that in tire 
absence of evidence on the part of the defendaut- 
tbat the plaintiffs could have obtained a new con- 
tract on such terms as to mitigate their loss, the 
true measure of damages was the sum of the differ- 
ences between the contract price and the market 
price at the se veral periods for delivering, notwith 
standing that the last period had not elapsed when 
the action was brought, or wlien the cause was 
tried. Therefore, I repeat that if 1 had to begin now 
and assess tlie damages afresh upon the true basis, 
I shoidd have to consider first of all what was the 
contract price that was fixed by the contract, and I 
should have to ascertain from the evidence what the 
market price was in August, September, October. 
November and December, and tlien to subtract the 
contract price from the market price at the appointed 
times of delivery in each month, and add the difl'er- 
ences together, in order to make out tlie total amount 
of damages. It is in evidence that from August the 
market was a rising market. Then we have the evi- 
dence that tlie market i)rice increased, until it rose to 
something like Ks. lU, pei-isaps even more, Rs. 10-1 
anna. Therefore I say that if I had to begin now to 
assess the damages again, as far as I can see according 
to tlui evidence, i should have to award to tiic plaintiff 
a larger sum than that which he Inis olitained innler 
tim Judgment of tlie learued Judge. Therefore, al- 
though 1 Cannot say that the Judgment which the 
learued Judge has given is good with regard to the way 
in which ho lias treated tlie defendant’s evidence, I am 
not in a position to say that the plaintiff ought to be 
awarded less damage than wliat the learned Judge has 
given him. If I had to disturb this Judgment, 1 should 
have to proceed to assess the damages upon the ahove- 
mentionod juiuciple, and according to the evidence 1 
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■skoiild lijive to award to the plaintifi' luore than wlial 
he has alread}’’ obtained, and for this reason 1 (h) not 
think that it would be right for me l.o di.st(tr-i( I he 
jadginent of the learned Judge. 

I think this covers all the pouits whicii liave arisen 
in this appeal. 

The appeal must, therefore, be dismissed witli 
costs. 


WOODROFFB .1. On the question of Llic market rate 
we have been asked to say that the dmling of the 
learned Judge tiiat the rate in August and September 
to December was Rs. 8, is wrong. If the evidence 
be closely examined, it will be found that the only 
item which directly bears upon the appellant’s argu- 
ment is that wliich was given by the witness Ram 
Kumar Bhakat the sugar banian of Messrs. Rullj 
Brothers. The question in this case is not in my 
opinion so much the issue whether if we had heard 
the case ourselves we should or should not have 
preferred his evidence to that given on l)el)alf of tlie 
plaintiif, but whether that evidence liaving l>een I'c- 
jected by the learned Judge, it is by itself sufflcienl to 
enable us to hold that the judgment on tliis point is 
erroneous. I refer to the evidence of Ram Ivuiufir 
Bhakat because the evidence of the witness hfarendra 
Krishna was not relied upon on behalf of the appellant ; 
and the only other witness is the 3rd witncs.s Manna 
Lull. He states that on the i9th Augmst 1911 lie jxir- 
chased 50 tons of September to December Shipment, at 
Rs. 7-3 from one Jankidass Bulla Bux. The rate at 
which that sale was effected is different from and 
lower tlian that given as the mai-ket rate on the same 
date by the witness Bhakat and is a lower rate than 
tliat which it is contended by the 12th groun<l of 
appeal should have been awarded to. the plaintiff 
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What then is the evidence of Bhakat upon wliich tln^ 
appellant’s arguments I'ests. He is the sugar banian 
of Messrs. Ralii Brothers and is certainly an i)npor- 
tant witness. He states that the rate of ready goods 
on the 19th August was Rs. 7-7 ; for foi'ward goods 
deliverable July to December same rate ; and on tlie 
20th August ready goods were quoted at Rs. 7-10 and 
forward for the the same months at the same i-ate. 
Now, against this we have it upon the evidence of 
this witness that there was on the 19th a sale to 
Messrs. Shaw, Wallace and Co., at a rate which was 
higher than that which is stated to be the market 
rate on the 19th August and on the 20th August we 
have a sale to Messrs. Ralii Brothers at Rs. 7-8 whicli 
is lower tlian what was stated to be the market rate 
lor the 20th August. We further have it that when 
the witness was asked whether if any one wished to 
purchase from him from the 17th to 20th August he 
would have sold at the rate at which he had sold to 
Messrs. Ralii Brothers on those dates, lie replied 
that he would have sold to Messrs. Ralii Brothers 
and Shaw, Wallace and Co. if they wished to buy, 
Imt he would not sell to other buyers at this rate. 
When he was asked at what rate he would have sold 
to them he made a somewhat vague statement tiiat 
the rate would diqicnd upon the parties — annas 1, 2, 3 
or higher according to the customers. He was 
further asked wlicthor Messrs. Ralii Brothers whose 
banian he was were prepared to sell at Rs. 8. With 
regard to this he says he did not know; he could not 
say. With regard to this portion of his evidence Mr. 
Justice Chaudhari finds some difliculty in accepting it. 
And speaking for myself 1 think I should have found 
some difliculty considering what the position of the 
witness was, namely, he was the banian of Messrs. 
Ralii Brothers and so fur as the sugar business of 
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iVUwHi's. iiuHi lit'dthcrH wa!< coneeniod he waK in fact 
t!io repi'CHcaiativc of Measrs. UalU Brothern. Thin wit- 
iH’SH, !iowt3vei', aifoitlH strong eorroburatioii to uiiothoi- 
jiiece ot evklence glveii on beluUf <(f the phiintill! wlien 
he states tiuit the market went steadily up utul tliat 
the rale uiaai Die <lay ou which he gave evulence wan 
as high iiH Hs. Ib-i. Now, the {{uestion before us on 
this matter is one of pure fact. There is evidence 
which supports the learned Judge’s finding tliough it 
i|j true that sonie of the criticisms which have been 
]>assed on it may l)e said to be widl founded. On the 
other hand I am clearly of opinion that. 
sufficient to show, as it is incumbent on the appetfahl 
to show, that the evidence before ns is such that the 
finding is so dearly erroneous that it should be 
reversed. 

As regards the question of construction of the 
contract and that it was not in fact repudiated until 
the 18th of Angiist and as regards the rate as regartls 
the July shipment, I agree with what has l>eeu said 
by the Ohief Justice. I have nothing further to add. 
I agree with him that tlie appeal sliould be dismisseil. 

Mookbrjee J. This is an appeal by the defen- 
dant in a suit for damages for breach of a contract, 
made on the 4th June 1914, for delivery of .800 tons of 
Brown Java Sugar by him to the plaintiff at the rate 
of Rs. 6-0-6 per maund. The contract provided that tlio 
shipments would be made by steamers during July to 
December 1914, and that any shipment might be iua.dc 
within seven days after the expiry of the purticiihir 
month. After this contract had been made, war was 
declared on the 4th August 1914; si.x days later, the 
Rcdler wrote to the buyer and asked him to bear the 
extra war iiisarauce. The purchaser replied that be 
was bound by the contract and was prepared to cany 
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out all and only .sucli obligations as were included in I9i6 
its terms. The result of further correspondence was bitIsieam 
that on the 18th August 1914, the seller intimated Thakuhdas 
to the purchaser that he had definitely cancelled Gubbav. 
the contract ; the present suit was thereupon insti- 
tuted on the 20th August 1914. The plaintijff claimed " j. "" 
damages for the .Tuly instalment at the difference 
between the market rate on the 20th August 1914 and 
the contract rate. As regards the August instalment, 
he .claime 1 ■ damages at the difference between ^le 
forward rate on the 20th August 1914 and the contract 
rate.^ For tlie later instalments of September, October, 
November atid December, he claimed damages at the 
same l^te. Mr. .Justice Chaudhuri has decreed the 
claim fh full. That decree has been assailed before 
us substantially on two grounds : the first raises the 
C|uestion4of the true interpretation of the contract; 

■''iw 

the secojfil involves the question of the principle on 
which damages should be assessed. 

In support of the first ground, it has been argued 
that upon a true construction of the contract, the 
seller was under no obligation to deliver the goods by 
moutlily instalments and that, in fact, he was at liberty 
to deliver the goods in one instalment on any date 
between the 1st July and the 31st December 1914. 

Tins contention is, in my opinion, entirely unfounded. 

It is well settled that an agreement to accept delivery 
by instalinent.s, may, in the absence of an express 
agreement, be inferred from the conduct of the parties 
and circumstances of the case : Thornton v. Simmoyi (1), 

Tcu'ling v. O’ Eior dan (2), Colonial Insurance Co. of 
Neiv Zealand v. The Adelaide Marine Insurance 
Co. (3). 

The contract in the present case does not expressly 

(1)0816)6 Tann. 556. (2) (1878) 2 L. E. Ir. 82. 

(3) (1886) L. B. 1.2 A. 0. 128, 138. 
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Ktittc' liiHt. till" f|oo<ls wero to he delivered in monthly 
iiisiiilments. nmeli lens that tlie in.HtalmontH were to 
he of eijual ciuaiitities. But tliere are iiidicatiouB in 
two jiaragraphs of tlie instrument, namely, tlic twclth 
ami the sixteenth, that the parties contemplated deli- 
Y('ry in instalments. This, however, i.s not decisive 
of the question, whether the buyer could insist upon 
delivery liy instalments; that must be determil^ed 
with reference to the conduct of the parties and tfie 
cii;(jumstance3 of the case. Now, if wo look to .the 
correspondence between the parties which precedeil 
the institution of this suit, we And that on the lOtli 
August 1914 the seller referred to “tlie July and 
August portions of the contract,” which lie stated were 
ready for despatch from Java. On the 18th August, 
the purchaser referred to “ my J uly sliipineut of sugar.” 
On the 19th August, the solicitors of the purchaser 
spoke of the .50 tons which should have been shipped 
in July, and there is a similar statement in their letter 
of the 20th August. The second paragraph of the 
plaint states expressly that the defendant had agreed 
to deliver sugar to the plaintiff in monthly sliipmonts 
of 50 tons each, to be made by steamers during July 
to December 1914. This was -not challenged in rhe. 
written statement, though T do not overlook the com- 
prehensive allegation that whatever was not expressly 
admitted therein must be deemed to have been denied. 
An examination of the proceedings before the trial 
Judge also shows that both parties proceeded on the 
assumption that the goods were to be delivered in 
monthly instalments. It is further plain tliat no busi- 
ness man would read the contract in the way suggested 
by the appellant ; it is impossible to believe that tlie 
parties could have intended that the buyer should be 
entirely at the mercy of the seller, and that the latter 
was at liberty to. deliver the goods either in one 'or in 
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many instalments just as snited his^convenience. I 
hold accordingly that the interpretation which the 
apijellant now seeks to place upon the contract should 
not be accepted. It is further clear that in the absence 
of any indications to the contrary [as in Cularninus v. 
Doivlais Iron Co.fl)], the instalments must be deemed 
to have been intended to be distributed rateably over 
the period appointed for the delivery of tlie whole 
quantity of the goods : CodcUngton v. Paleologo (2). 

Th sui)port of the second ground, which treats of 
the question of the measure of damages, the judgment 
of Mr.. Justice Cliaudhuri has been criticised on the 
ground that he has not correctly appreciated the 
evidence and that he has in fact ignored what was 
weighty evidence in favour of the appellant. Oar 
attention has been drawm ’specifically to three points 
in the judgment. jUfrsf, that it minimizes the effect of 
the evidence as to the market rates given bj' the de- 
fendant, on the ground that the evidence related to the 
rates of settlement contracts ; it has been ijointed out 
that a similar criticism may validly be directed against 
the evidence on behalf of the plaintiff which has been 
accepted and has been made the foundation of the 
decision. Secondly, the rates for the settlement con- 
tracts have not been treated as relevant evidence ; it 
has been pointed out with considerable force that tlie 
rates for settlement contracts must affect the market 
rate, and must, therefore, afford more or less valuable 
evidence relevant to the subject under discussion. 
Thirdly, the evidence of the witness Manna Lai has 
been disregarded on the ground that he has spoken of 
a transaction in which the defendant was concerned ; 
it has been conceded that there is no evidence ou the 
record which would justifj’' this statement. 

It appears to me upon an examination of these 
(1) (1878) 47 L. J. Q. B. 575. (2) (1867) L. B. 2 Exch. 193, 197. 
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grouiulB, as also the entire evidence on tlie record, that 
the jiulgment under appeal is open to valid criticism. 
That, however, does not Justify the conclusion that 
the decree must be reversed. The question for adjudi- 
cation is, what is the principle upon whicb damages 
should be assessed- If the damages have been assessed 
upon an erroneous priuciple, the judgmeittife, ca|^<>V 
stand ; but it does not follow that the appellant is 
entitled to a reduction of the amount specified in tlie 
decree ; he must satisfy the Court that on the correct 
pi'inclplo he is not liable for the amount decreed 
against him. 

The principle applicable to cases of this descrip- 
tion may be concisely stated.. The general principle 
is that where the seller ivrongfully neglects or refuses 
to deliver the goods to the buyer, the buyer may 
maintain an action against the seller for non-delivery. 
The measure of damages is the estimated loss directly 
resulting from the seller’s breach of contract. Where 
there is an available market for the goods in question, 
the measure of damages in primd facie to be ascertain- 
ed by the difference between the contract price and 
the market or current price of the goods at the time 
or times when they should have been delivered; tlie 
principle is lucidly stated by Lord Atkinson in the case 
of Wertheim \..Ohico7itimi Pulp Co. (1) : “It is the 
general intention of the law that, in giving damages 
for breach of contract, the party complaining should as 
far as it can be done by money, be placed in the same 
position as he would have been in, if the contract 
had been peTformed. That is a ruling principle. It 
is a just principle. The rule which prescribes as a 
measure of damages, the difference in market prices 
at the respective times above mentioned is merely 
designed to apply this principle, and as stated in one 
(1) [1911] A. C. 301, 307. 
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of the American cases Q.iie^ \_Gmnd Toiver Qo. 
Phillips (1)'], it generally secures a complete indemnity 
to the purchaser. Bat it is intended to secure only an 
indemnity. The market vahie is taken, because it is 
presumed to be the true value of the goods to the pur- 
chaser. In the case of non-delivery, where the imr- 
chaser does not get the goods he purchased, it is 
assumed that these would be worth to him if he had 
them^ what they would fetch in the open market ; and 
that, if he wanted to get others in their stead, he could 
obtain them in that market at that price.” This prin- 
ciple has been applied to cases in which there is an 
agreement to deliver goods in instalments and the con- 
tract is repudiated before the time for ijerformance ar- 
rives. The leading decision on the subject is that in the 
case of Roper v. Johnson (2) which accords with Frost v. 
Knight (3) and Brown v. Muller (4). In that case, rhe 
defendants contracted to sell to the plaintiffs 3,000 tons 
of coal to be taken during the months of May, June, 
July and August. The plaintiffs having failed to take 
any coal in May, the defendants on the 31st of that 
month, wrote to the plaintiffs to consider the contract 
cancelled. The plaintiffs on the next day replied, 
refusing to assent to this, and sent to take coal under 
the contract on the lOth of June, when the defendants 
positively refused delivery. That action was coin- 
menced on the 3rd of July. Three propositions w^ere 
laid down in the case : first, that, on the authority of 
Simpson v. Crippin (3), the defendants had no right 
to rescind the contract by reason of the plaintiffs’ 
default in not sending to take the May delivery; 
secondly, that the plaintiffs had elected to treat 
the iiositive refusal of the defendante on. the 10th 

(1) 00 U. S. 471. (3) (1872) L. K. 7 Bx. 111. 

(2) (1873) h. R. 8 C. P. 167. (4) (1872) L. R. 7 Ex. 319. 

(5) (1872) L. R. 8 Q. B. 14. 
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of June as a bi'each of the contract on that day: 

that in the absence of any evidence on tin' 
IJart of the defendants that the ptaintifls could have 
gone into the market and obtained another similar 
contract on such terms as would mitigate their loss, 
the measure of damages was the sum of tiie ditl'er- 
encea between the contract jirice and the market i)riee 
at the several periods for delivery, although the last 
period fixed for delivery had not arrived when the 
action was brought or the cause tried. There is an 
instructive liassage in the judgment of Mr. Justice 
Brett, as he then was, to which reference may be made. 
“To entitle a plaintiff to recover damages in an action 
upon a contract, he must show a breach, and that he 
has sustained damage by reason of that breach — The 
general rule as to damages for a broach of a contract 
is, that the plaintiff is to be comiiensated for the 
difference of his iiOsitiou from what it would have 
been if the contract had been performed . . . Now, 
although the plaintiff may treat the refinsal of the 
defendant to accejit or to deliver the goods, before tlie 
day for performance, as a breach, it by no means 
follows that the damages are to be the difference 
between the contract jnice and the market inice on the 
day of the breach . . .The election to take advantage of 
the repudiation of the contract goes only to the ques- 
tion of breach, and not to the question of damages ; 
and when you come to estimate the damages, it niusi 
be by the difference between the contract jirice and 
the market price at the day or days appointed for 
performance and not at the time of breach ... It .seiuns 
to me to follow. . . that the plaintiffs here did all they 
were bound to do when they proved what was the 
difference between the contract price and the market 
price at the several days specified for the iterformaiico 
of the contract, and that prirntt facie that is the roper 
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measure of damages : leaving it to tlie defendant to 
show eircnmstances wliich would entitle him to a 
mitigation. No such circumstances appeared here: 
there was nothing to show that the plaintiffs ought to 
have or could have gone into the market — a rising 
market — and obtained a similar contract.” In the case 
before us, the damages have been assessed on a differ- 
ent principle, and, as I read the authorities, on an erro- 
neous princij)le. The method propounded by the appel- 
lant is equally erroneous. If the damages had been 
assessed on the correct principle, the evidence shows 
that the plaintiff would have been entitled to a larger 
sum than what has been awarded to him. But Mr. 
Mitter has contended that the Court should not now 
consider a case inconsistent with that expressly made 
in the plaint. The appellant, however, cannot invite 
the Court to set aside the judgment of the trial Judge 
and make a decree in his favour on what the Court 
considers an erroneous basis. Nor can the case be 
sent back, for the remand would be fruitless from the 
point of vie-w of the appellant ; the result will be that 
the plaintiff will on remand get a larger sum than 
what has been, awarded to him. I hold, accordingly, 
that the decree as made by Mr. Ju.stice Chaudhuri 
should stand. 

J. C. Appeal dismissed. 

Attorneys for the appellants : R.M. Chatterjee^- Oo. 
Attorneys for the respondent : TFaf Ain.? Co. 
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• Before Jeukhis C, Mool €7* jee tmel Eiehariis{m J.J. 

1915 RAM XARAIN SINGH 

Aug. 2 ^. , . 

CHOTA\ NAGPUR BANKING ■ ABSOC 1 ATION," 


Lease— Isiemrari moharai'i^' meaning of the expression, lexicographlral 
and cuskmary — Tenure, perpetuitij of — What covenants and circum-' 
stmces favour the fheory of perpetuitij — Meaning of words in a document^ 
whether a question of fact or laic — Rights of parties to a contract, koto 
governed. 


The expression “ is/6/?ira?’i does not per se convey, either 

lexicographically or by way of custom, an estate of inlieritance ; but an 
istemrari moharari patta^ notwithstanding the absence of words indicative 
of heritability, bucIi as la farzandan^ naslan bad na.dan or al-au!ad^ may’’ 
indicate a perpetual gratit, if tlie other terms of the instriiment, tho cir- 
cumstances under wliicli it was made or the suhsequent conduct of the 
parties, show such, an intention with ccitewty. 

Clauses in a lease wliich impose a restraint on transfer or cutting down 
of fruit-bearing or income-yielding trees by the lessee are not cousisient 
with the theory of a perpetual lease. 

Clauses which throw' the cost of improvement on the lessee indicate 
some measure of ooiitinuity, but not necessarily perpetuity. 

A ]^\ase in favour of two persons points to the conclusion that, though 
some measure of continuity was desired, perpetuity w’as not intend(.!d. 

A substantial premium for a lease is one of the surest irnlications of a 
permanent grant, 

Tulshi Pershad Singh v. Ramnarain Singh (1) analysed and follow<‘<L 

Talslnarain Sahu X. Baboo M odnarain Singh (2), Ameer oonnh.sa Begum 
V. Hetnaraip Singh (3), The Government of Bengal w isnwah Jafur 


Letters Patent Appeals, Nos. 2 to 17 of 1914, in AppcaL from 
Original Decrees Nos. 66, 82 to 96 of 1910. 

(1) (1885) 1. L. E. 12 Calc 117 ; (2) (1848) S. D. A, 752 ; 

L. E, 12 L A. 205. 10 I D. (0. S.) 532. 

(3) (1853)8. D. A. 648. ’ 
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IIossmt(lX Sarobtir Singh V. Raja Mahendernarain Singh(2)^ Baja LUanarid 
Singh Bahadur v. Thalnir Munorunjun Singh (3), Sheo Pershad Shigli Y, 
Kally Dass S>>ngh (4), Bilasmoni Dasi v. Raja Sheopersad Singh (5), 
Beni Pershad Koeri v. Dudhnath Bog (Q), Agin Blndh Upadhya v. Mohan 
Bikram Shah (7), 'Narnngli Dyal Sahu v. Ram Narain Singh (8) and 
Chmdhri Grklhari Siiigh v. Maharaj Ram Narain Singh (9) followed. 

Mimrunjun Singh v. Rajah Lelanund Singh Tefcait Manoraj Sing 
Y, Raja Lilanand Sing (11), Rajah Leelanu7id Singh v. Thakoor Monommjun 
Singh (12), Mussamat Lahhu Kowar v. Roy Hayd Krishna Smg (13), 
and Karunalcar Mahal i v. Nitadhro Chow lhry (14) overruled. 

Watson Y. Mahesii Narahi Roy {15) referred to. 

The meaning of words in a document is a question of fact, though the 
effect of words is a question of IaY\L 

Chatenay v. Brazilian Submarine Telegraph Company (16) followed. 

The rights of parties to a contract are to be judged by that law by 
which they may justly be presumed to have bound themselves. 

Lloyd Y, Guibert {\1) axid jibdul Aziz Khan v. Appayasami Naicher 
(18) followed. 

Where a lease is in favour of two persons and the lease would not 
terminate till the death of the survivor of the two lessees, no question 
of limitation can arise before the death of both the lessees. 

Qucere. Whether the mode in which registration of a lease is effected is 
relevant to an enquiry as to the nature of the lease. 

Najihiilla Mulla v, Nusir Mistrl (19), Jagatdhar Narahi Prasad v. 
Br oxen (20) and Bidx'a Bibi v. Jain Sirdar Ahiri (21)^ SaJaj Kuarl 
Deoraj Kuarl (22) referred to. 


(1) (1854) 5 Moo. I. A. 467. 

(2) (1860) S. I). A. 577. 

(3) (1873) 13 B. L. R. 124 ; 

. . L.dl. Sup.'VoL 181, 

(4) (1879) L L. R. 5 Calc. 643, 555. 

(5) (1882) I. L. 11. 8 Calc. 664 ; 

L. R. 9 I. A. 33. 

(6) (1899) I. L. R. 27 Calc. 156 ; 

L. R. 26 L A. 216. 

(7) (1902) L L. R. 30 Calc. 20. 

(8) (1903) L L. IL 30 Calc. S83. 

(9) (1906) 10 C. W. N. cckxxv. 

(10) (1865) 3 W. R. 84. 

(11) (18G5) 2 B. L;R. A.C. 125 


(13) (1869) 3 B. L. R. A. C. 226 ; 

12 W. R. 3. 

(14) (1870) 5 B. L. R. 652 : 

14 W. R. 107. 

(15) (1875) 24 W. R. 176, 

(16) [1891] 1 Q. B. 79. 

(17) (1865) 6 B. & S. 100, 133 : 

122 E. R. 1134. 

(18) (1903) I. L. R. 27 Mad. 131 : 

L. R. 31 I. A. 1. 

(19) (1881) L L. U. 7 Calc. 196. 

(20) (1906) L L. R, 33 Calc. 1133. 

(21) (1907) I. L. R. 35 Calc. 845. 

(22) (1888) I. L. R.10A11.272 ; 
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Letters Patent Appeals l>y Maharaja Ram Naraiii 
Singh, the plaintiff. 

These 16 appeals arose out of as many suits for 
resumption of several villages leased out in moknrari 
islernrari and for mesne profits. The haises were 
granted between 1864 and 1866 l)y Raja Ram mil h 
Singh, of Ramgarh, an ancestor of tlie present plaintiff, 
and, in two cases, by Musainmats Heera Ivoeri and 
Prem Koeri with the previous sanction of the said 
Raja, he being the next reversioner. Tiu; allegation 
in the plaints was that the leases were foi- life only of 
the grantees and that they were dead. The defendants 
were -the heir.s of the original rnokamridars or their 
heirs and transferees. Tlieir main contention was 
that the expression mokarari islernrari conveyed a 
hereditary interest and that they were not liable to 
ejectment. The Subordinate Julge, who heard tlie 
suits, upheld the contention of the defendants and 
dismissed the suits. The plaintiff appealed to the 
High Court. The 'appeals were heard by Woodroffe 
and Coxe JJ. ; their Lordships differed iji opinion, and 
delivered the following judgments 

WOODROFFK J. Thesd are sixteen analogous suits by a zainindar for 
the resumption of land leased out in mokarari i4emrari on all-nratiLtn 
that the grantees are dead and that their interest was for HiV oniy. They 
are all governed by the same judgment, which is given in the llrnt 
viz., No. 66 of 1910, The plaints and written stateni-mts of tlso contest- 
ing parties in all suits are, subject to wiiat is next statoil, praciio illy In 
similar terms. In Appeal No. 66 of 1910 and thirteen oiIpt appeals, in 
which learned counsel have appeared, the respomlents are pnrcihas -r.s for 
value, and these appeals pre-sent for consideration the same (piestions. 
These arise also again in Appeals Nos. 84 of 1910 and 06 of 1 910, ’hronght 
against the original grantees, heirs and a transferee reH|HT.:t!vely. Ifi 
Appeal No. 81 (Suit No. 14), issues 2a and 2b are omitted an<i tiit* f^llnw- 
ing issues added,— ‘‘Did the defendant reclaim any iamls ? If what 
land? Are they entitled to any compensatiou for this, and can the 
plaintiff get kiias possession of them ? The learned Judge i.-as hvkl upon 
this issue that the respondents did reclaim some lands, hnt that they were 
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not entitled to compensation. ' If the appellants make out their case that 
t])e leases in suit were for life only, then the respondent is not entitled to 
compensation, for though it was sought to be argued before us that the 
appellants were equitably estopped in this matter, no such issue was raised 
and cannot therefore be gone into in this Court. The same observations 
apply to the arguments addressed to us that the appellants were barred by 
limitation and that, by 12 years’ occupation, occupancy rights bad been 
acquired in the land. Tliese special grounds fail and this appeal must be 
determined on tiie main issue common to it and the others. 

In Appeal No. 9b of 1910 (Suit No. 110), the respondents are heirs of 
dar-moJeararidars and it is argued with reference to tlie general issue that, 
as the original grant wa= on the 7th October, 1 865, and previously on the 
I7th June, 1865, the High Court had decided that the words wo/rarari 
meant a perpetual and hereditary, lease, the grant must be con- 
strued witli reference to such decision : secondly, that even if the general 
contention fails, viz,, that the leases were permanent lieritable leases, then 
as tlie lieir of one of tiie original grantees is alleged to have been recognised 
by the zarnindar as tenant and is still living, the suit is not maintainable : 
thirdly, that the zamindars recognised the dar-mohararldars as tenants and 
cannot eject tiiem without notice ; fourthly, the plea of limitation was 
taken before us. There was no Issue raised as to this and it cannot be gone 
into now upon the question of the landlord’s recognition, for reasons 
siibsequently given. Tlie other special defence.s taken in this appeal in my 
opinion fail, and it must also, as the last, be determined on the main issues 
common to it and the others. 

; The plaints allege the land was let to the defendants on a lease which 
came to an end with tlie death o£ the lessee or surviving lessee, where more 
than one, but that possession was refused on the allegation that the leasea 
were permanent leases with heritable interest. This allegation the, plaintiff 
denies asserting that the leases came to an end with the death of the lessee 
or surviving lessee. The learned Judge has upheld the contention of the 
defendants and dismissed the suit, and against this decision plaintit! 
■appeals. 

The circumstances in couiieetion with the grant of the leases are shortly 
these : The lessor was Raja Ram Nath Sing, a fonaer Raja of Ramgarh, 
who died towards the close of 1866. Prior to the year 1864, the Raja had 
been in the habit of letting out his lands' on short ticca leases. This metliod 
was found apparently unsatisfactory, and with a view to improve the lands, 
diminish his debts, which were then considerabia, and facilitate the collection 
of rent, Raja Ram Nath let out a very large portion of bis zamindari in 
molcarari htemrarl^ and was apparently willing to let out the w'fio!e in this 
way it he conk! find tenants. The question in. issue here is us to the 
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moaning of (lieso terms in t)je lease's in qm-stioii. Six humlri'tl mui lurty. 
four nwkaraTi hiemrarl leases wore cx(;euted hotwoon tin* ‘27th Xuv^onher. 
18{U, ami the 22mi Septeaiher, IROth The learned Jndgi* has ftinml that tno 
previous rents were doubled. There is BOiue disjnite as tn this, hut a eun- 
siderablo enhanceinent was made and a year’s prominm {mv^nnina nr Halmni) 
was taken. It is important to note that the Land Timnre R ipnrt. w'hifL lius 
been put in evidence, states that this form of leaso was tlien ontir*dy lit^w in 
the /aunindari. Prior to these leases and during the years to iHfih, the 
Sudcler Dewaui Adalat lield hy several decisions given in the years -BIH, 
1853, 1800 that an istemrari rtiokarari lease did not import pc'-rpetu-il 
hcritaVde interest unless there were express words of inheritanof such as 
naslan had m.dan (generation after generation) and the like. Tin* first of 
the 644 leases was in tlie year 1864, liefore the decision in thr; (jhatwaii case 
Munrunjun Singh v. Rajah Lelanund Singh (1) in wiiicli it was liebl that the 
iuterei-t there dealt with was hereditary. For the appellant it has been con- 
tended that, if upon the question of the construction of the a:i leases, reference 
is made to the state of the law then existing, the law was the words 
moharari istemrari did not conve}’’ an lioritable interest. For tlie respondents 
it lias been argued that in any event leases executed after the High Court 
decision in 1865 (1), should be construed as heritable because that decisiun 
expressed the law when they were granted. This argaiuent was put forwanl 
and I think rightly disposed of, in previous suits relating to this <*st;,ite, t<> 
which I later refer, on the ground that tiie case of Mmiru tjun Singh v. 
Rajah Lelanund Singh (1) was a peculiar case opp -seJ to tlu* pn-vious 
current of decisions. 

Raja Ram Nath died leaving him surviving his luothtT Sm. Prom 
Koeri, and his widow Sin. Ileera Koeri, the motiier of a postimmons s</n 
Triloknath. The latter died shortly after his birtli. Thereiip'm litigations 
broke out between the widow Heera Koeri and Nam Xhirain Siuiiu who 
belonged to the junior line of Tej Singh, the common ancestor. Ihiring this 
period, in 1869, the High Court held in the case of Mmsamat Lakhn Ktxrar 
V. Bog Eari Krishna Sing (2) that a mnkarari htenimri grant lin.'ri? *‘onsi- 
• dered was a perpetual and heritable interest. From 18()6 to 1S7;1 tin* rstat*- 
was in the hands 'of the Court of Wards. During this same ji-.-riod, in I 871, a 
suit for resumption of one of the mohararis was brought by tlu; m'MA'er Sm. 
Prem Koeri. In this case the grant bad been made by her with tiie a -sunt 
of her son Ram Nath of this mauza given by him to her fm‘ maiiii^emmu' 
in Deorhi. This suit was dismissed in March, 1872, nn tlir grmiiid timt the 
words vioharari istemrari in the^?a^^i conveyed an heritabd ; inOTest. Tlu^ 


(2) (1869) 3 B, L. R. A.O. 226 : 
12 W. lb 3. 


(1) (1865) 3 W R. 84 ; in review 
(1866) 5 W. IL lOl. 
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Deputy Gommissiorier of Hazaribagh, who decided the case, followed the 
High Court decision last noted. After the death of Heera Koeri, and in 
August, 1873j the Court* of Wards made over the estate to Nam Narain Sing. 
The latter, in 1875, brought a suit for resumption against a mokararidar^ 
named Amir Khan. This was dismissed on the ground that the words 
mokarari istemrari gave an heritable interest to the grantee. The decision 
was upheld by the High Court in 1877, which, following the previous 
decision (1), held t’hat the words mokarari istemrari of themselves purported 
to give a perpetual and heritable tenure. 

Previous to this decision the Judicial Committee had lieard an appeal 
from the Chat wall case Munrunjun Singh v. Rajah LeUmund Singh (2) and 
held that whilst it was doubtful wljether the words mokarari Istemrari 
meant permanent during the life of the person to wdiom they were granted 
or permanent as regards hereditary descent, yet that coupling these words 
with the usage proved in that case the tenures were, as the High Court held^ 
hereditary. This decision was followed by the High Court in Sheo Pershad 
Singh v. Kallg Dass Singh (3), which was heard by tne Chief Justice who 
decided Amir Khan’s suit. This was a case of a mokarari lease, but in the 
course of the judgment. Sir Richard G-arth said that great respect was due 
to the decisions of the Sudder Dewani Adalat holding that even when 
coupled with the word istemrari the word mokarari did not denote an 
hereditary e.state and tiiat the use and meaning of such a technical term in 
a lease was understood at least as well tliirty or forty years previously as 
it was then in 1879. On appeal to the Judicial Committee (4), it was held 
that the word mokarari does not necessarily import perpetuity, though it 
might do so, and that thougii the Committee did not concur in all the views 
l;aken by the High Court of the provisions in question, yet on the other 
hand tljey did not find in tliem sufficient to show an intention that tlie lease 
should be permanent. There then followed in 1885 a decision of the 
Judicial Committee, the proper construction of which has been the subject 
of argument in this appeal, but whicb, upon the contention advanced by tlie 
appellant, held that the words mokarari istemrari do not f^e import an 
heritable interest. It was then held upon a review of all the preceding 
decisions that the words mokarari tstem>‘ari in a patta granting land do not 
of themselves denote that the estate granted is an estate of inlieritance. 
It was there however, also held that it could not be .said that such an 
estate would not be granted, unless in addition to the above words, sucb 
expression as ha farza?idan" or naslan had naslan'''' or similar terms are 

n) (1BG9) 3 B. L. IL A. C. 226 ; (3) (1879) 1. L. R. 5 Calc. 543. 

12 W. R. 3. (4) (1882) L L. E. 8 Calc. 064 ; 

(2) (1865) 3 W. R. 84. L. R. 9 L A. 33. 
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used. .Ft>r without the latter, the ofcfier tonus <»f th«* iiHlruiiooit, tht* 
oirounj-itauees under which it was made, or the <‘ondti{*t uf thr parti*'S may 
show the iiiteiitioa with snllkient certainty to rimhl** the courts to pro- 
nounce the i^runt to lx; porpettial, tin; words niakarari hte.mrari not 
iiicuiiHistimt therewith, thougfi not thenHolve.s importiU!:^ it : Tuhld P^^rshad 
Shif/'h V. Ramnarabi &high {l)» As the Allaliuhad Hiuh icuiri: has ptiiuled 
out w’hat the Judicial Committee here held was that 'Un'Miicre uso ot! tluj 
terius mohirari islemmri does not ex vi termini make tht; inslrinnent in 
which tliey appmir siicli ass to cTeatc an CHtate of iiduTitance. Btit tliey also 
stxy that worsls 7ia4an. hati nmlan and tlie like need not necessarily he 
insorted to constitute a grant in perpetuity, and that the words mokamri 
utemrari accompanied by otlwr words and illustrahal by the suhsctpient 
corsduct of tlie psirties may show that an estate of inheritance was cjreated : 
Goya V. Earn jiawan i?am (2). This decision was followed in tlie reported 
case Agiu Blndh Ujyadhya v. Mohan Bikram Shah where it was 
pointed out that the words htemrari and mokarari are both of Arabic origin 
and literally mean continuous, running, fixed. Their dictionary meaning is 
of little use, as they might mean continuous or permanent during the 
lifetime of the grantee or permanent as regards hereditary descent. 
Considering the customary meaning of the words as established by 
judicial decisions, the learned Judges there cited the decision of the 
Judicial Committee in TuUhi Penhad Singh v. /hwimmim Singh (1) 
in whicli their Lordships said After this review of the (iccision, 
their Lordships think it is established that the words iHemnii'l mokarari in 
a XJO>ita do not per se convey, an estate of inheritance, but tlew dn nni: accept 
the decisions as establishing that such an estate cannot he created without 
the addition of the other words that are mentioned, as tiie JiiilgO'? do nut 
seem to have in their minds that the other terms of the insirnment, the 
circiimstaiiCos under which it w^as made, or the subsequent conduct of the 
parties, might show the intention with sufficient certainty to enable tici 
courts to pronounce that the grant was perpetual.” They adtied : — “ As has 
been said, .their Lordships, having regard to the customary moaning of the 
words, as established by the decisions wdiich have been noticed, an- of 
opinion that they do not convey an estate of inheritama* in tins taisc.” 
In Be7ii Perskad Koeri v. Dudhiath Roij (4), tludr Lordships rrpfated 
what they had said in Pershad Smgli y. Raimuirahi Singh fl ), in 

the sentence An mai'arari tenure is not necessarily a pfrpetnal 

hereditary tenure.” This Court following the (lecisi<in nf the Judicial 


(1) (1885) 1. L. R. 12 Calc. 117 ; (3) (1902) L L ll 3-) Calc. 20. 

L. R. 12 I. A. 205. (4) (1899) I. L. H. 27 Calc, 15ii ; 

(2) (1886)1. L. R. 8 AH. 569. L. ll 27. I. A. 2l<h 
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Committee held that the words isiemrari moharari in the lease io question 
^ere not sufficient to create a permanent and hereditary tenure. Tlie last 
three decisions were concerned with other estates than that before us. For 
Baja Nam Narain, after having lost Amir Khan's Case (l) in 1877, did not 
pursue his claim further by litigation except in 1884, when, however, a suit 
vrliich had been instituted was withdrawn (Fxt. H. e.), as it was alleged 
that, owing to the existence of the facts stated in his petition, the case could 
Bot be taken as a test one to the Privy Council. In the suit so withdrawn, 
liowever, the Raja (Ext. H. i.) reiterated his claim that the rnohararis were 
Cor life only. In fact it may be here observed'jthat it is clear upon the 
/evidenco and has been so held by the Subordinate Judge that the zamindar 
never recognised the claims of heirs to succeed in respect of these mokar- 
<zris, : . 

Raja Nam Narain Singh died in 1899 and was succeeded by Raja, Ram 
Narain, who instituted tlie present suit, who has since died, and is now; 
represented by his infant son Lukshmee Narain, a ward of the Court of 
Wards. Raja Ram Narain, doubtless, encouraged to do. so by the decision 
of the Judicial Committee in Ttdshi Pershad's Case (2) and that of the 
High Court which followed it (3), asserted again by litigation bis claim to 
resume the lands covered by these leases on the death of the grantees. The 
first of these cases was in 1903 : Narsingh Dyal Sahu v. Ram Narain Singh 
<(■3), It was there held that the words moharari istemrari in the leases did 
oot primarily import any heritable character in^the grant as the terra 
mourasi doQB. They import permanency, from which in a secondary sense 
sucii heritable character might be inferred, it being always doubtful 
whether they mean permanent during the lifetime of the grantee or 
permanent as regards hereditary character. It was further held that the 
words do not ss convey an estate of inheritance, but sucli an estate can 
foe created without tlie addition of any other words, the circumstances under 
which the lease was granted and the subsequent conduct of the parties 
l>eing capable of showing tlie intention with sufficient certainty to enable 
the court to hold that the grant was perpetual. On an examination of the 
Jease and tlie facts of the case it was held that it was not intended to be 
perpetuab This was followed in the High Court Appeal No. 89 of 1902 
/heard by Henderson and Cieidt JJ. {Gridhari Singk v. Makaraj Ram 
Maram Singh) in which another of these leases in tlie same terras as those 
in suit granted by Maharaja Ram Narain Singh was considered. The 
Court then stated that the terms of t\\Q paita to be construed were the same 
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as those in the the subject (if the previous case (1). arnl tlio cvieienety 

as to the circomstances under which it vv^as granted was practically thesaiue... 
For the reasons therefore given in the previous ease, the Gmirt therv he]<i 
that the lease was not a perpetual hereditary lease. On the 23rd January,. 
1906, an application was made for Leave to Appeal to the Ihdvy l.jiuincil, 
but as the High Court thought that the matter was covered hy thc^ >l(A.‘isiorj 
of the J udieial Oommitteo (2) the application was refu^cni. Applicatioob 
was tiien made to the Privy Goaricil for Bpecial Leave to ApjHsil, hut as 
appears from the report (3), the application was refused. ,lt is {‘ou tended' 
for tlie appellants that these two decisions practically coruJinii' the question? 
whicli is again raised and disputed in the present suit in which tin* evidence 
is. with the excepfcio.i of that referring to the registration (d! th** ImstrSy. 
substantially the same as that in the two prior casiNS decided by thisA 
Gourt. 

If, therefore, as the Judicial Gorninittee has held the words idemrar^" 
inohara^'i in a lease granting land do not of themstdves denote diat the* 
estate granted is an estate of inheritance, then (apart from tie* ipmstioni 
whetlier the words have in the locality accpiired any special customary 
meaningi, the question is — whether the intention of the ptirties is shown, 
by the other terms of the instrument, the circumstances luider winch it was; 
made or the subsequent conduct of the parties with sufficient certainty to 
enable the Gourt, in the absence of words importing perpetuity, to pro- 
nounce that the lease w<^ perpetual : Bilasmoni Dasi v. Raja SheopersaS 
Singh (4). 

The lease given in the papers of the hrst appeal may, for the purpaso- 
of tiie main argument in these appeals, be taken as representative of alL 
According to the appellant all the leases were taken from one draft. This 
is denied. There are some variations in the leases, but they chiefly refer to 
the tree cutting clause, as it is called, and do not alTect my judgmer.t. 
The lease mentioned granted to the lessees in Appeal Xo. 66 uf 19 Id is ass' 
follows : 

“ Sree Sree Maharani Mata, 

No. 185. 

We are, T)ilo Mahato and Gliola Mahato, inhabitants of MandrattiG, Per^ 
gana Uarapur, in Flazaribagh. 

On filing a petition in the kachari, we have obtainel istemr,vri ntihar- 
ari of maiiza Mandramo, one village in p5*•^a?^a Eampiir, exelii uvs* of joy/r 
and birt land, coal mines, and subsoil rights, froin 1022 Samliat, at tiu 

(1) (1903) I. L. R. 30 Gale. 883. 

. (2) (18H5) I. L. IL 12 Calc. 117 ; 

L. Ih 12 L A. 205. 


(3) (1906) Id C. W. X. cclxxxv. 
(4-) ' (1882) I L. R. 8 Calc. 664, G72 
L.IL 9 L A. 3:h 


341 


TOL. XLIIL] CALCUTTA SERIES. 

.‘Skixiiml jama ol Company’s Es. 672, and we would gladly cultivate and 
improve tlie village, and keep the tenants contented, we will construct 
<a/iar, 9 , tanks, ponds and wells, etc., and we will pay the rent as per instal- 
cnents, month after month. Aswin instalment 2 annas, Kartik 2 annas, 
,Aghan 2 annas, Pous 2 annas, Magh 2 annas, Phagun 2 annas, Cliait 2 
.-annas and Baisakh. 2 annas. 

Besides this, we will pay Dashara salami Re. 1 ; Ghastl salami Re. 1 and 
Phagun salami Re. 1, altogether Company’s Rs. 3 every year. If we keep 
in arrears even one pie of rent of three instalments, the inokarari shall , be 
cancelled and annulled, to which we shall not raise any objection; any 
•objection if taken by us will be deemed false. All losses due to terrestrial 
vicissitude, drought, inundation, destruction by hail and storm and costs of 
earthwork, Civil and Criminal Courts will be borne by us. We will fortli- 
with carry out the orders of the Court and of the iS'a/’/rar. We shall not 
in any way directly or indirectly do anything injuriously affecting tlie 
boundaries of the lialka of the said village, nor shall we allow others to 
<do so. If we do not carry out the orders of the Court and of the Sarkar^ 
then we shall be responsible for the same. We liave no power to transfer 
the said village in any way ; if we make a transfer it will be invalid. 
We have, therefore, willingly executed tliis kahuliyat of istemrari inokarari 
tsettiernent iu the kachari^ so that it may serve as a sanad in future. We 
ishall not cut down an}” fruit-bearing tree, or tree yielding (?). If any tree 
lails down by itself, w'e shall plant another tree on its site. The 15th 
Aswin Badi, 1922 Sarnbat. 

(Sig.) Bakslii Keslio Das, at . the Ichak kachari. 

This kahuliyat of istemrari mokarari executed by ns is correct. 

Diio Ram Mabaio and Chola Ram M abate. ” 

The question then is — Did tliis ancl the other leases in suit convey a 
peroianeut heritable interest' — as the defendants allege, or an interest, the 
duration of which was limited to the lives of the lessees only as the 
plaintiff, appellant, contends ? 

The i.ssues framed were as follows : — (i) Did the mokarari istemrari 
lease granting the village in suit to the original grantees secure any 
heritable interest to the heirs or was it for the life only of the original 
grantees? (ii) Have the words mo /rarari istemrari any special customary 
sneaniug? (iia) Is the plaintiff estopped !)y the statement of tlie original 
grantor made at or about the time of the grant,, from claiming that the 
lease came to aii eml on tlie death of trie surviving grantees ? (ii/j) Did 
the piaiiitiff or las pre<lecessors take any rent from, or acknowledge the 
right of, the heirs, assignees or sub- lessees under these or similar granttxs, 
and if so, is tiie plaintuf estopped by any sudi conduct ? (iii) Was a notice 
to quit necessary ? (iy) Is tiie plaintiff entitled to any mesne-proffts and if 
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SO, iiDw ifluoh V (v) wimt relief, if the {»laintifT eniith**] ? The- 

learned Judge* han deddeii (2(;d and (2//) in favutir ef the plaintiil' and 

the rewt against him, as tlie learned Jadge han hekl th‘t oniH in thiii 
matter lie.s on the defendants. It is admitted that the lands in suit lie 
within tin* piaintiffs zamiudari. The deatli of tlie grantee is adiuittiuL 
The plainiiirs general title therefore is admitted. If therefore tin* dehna!- 
arits in oiahu' to defeat his prima facie claim to resiimjaiuii and khas' 
possession set up a subsisting intermediate tenure of a permanent heritable- 
interest under the leases in suit, they must show that then* is a hnise now 
in (;xisteneo which is operative to convey smdi an interest. There* are, as; 
appears from the lease, no words which state or import pcTpetuity unless 
it is shown that, according to customary usage in Hazard, )agh dhtrict, the 
words moAaimr 2 uiemrar i have that meauing. There is no other clause or 
term in the lease which mentions heirs or directly gives an heritable 
interest. The only clause in tlie leasvi on whicli the respondents rely 
direct aid of their case that the grant was perpetual is that rtdating to 
what they call ‘improvements.’ This clause runs “We will gladly’ 
cultivate and improve the village. We will construct ahars (reservoirs), 
tank, ponds, wells, etc.” It is contended that the lease does not cast an* 
obligation on the lessees to make improvements, hut if it does, these are* 
not matters requiring great enterprise and expmse, but such, that iinless. 
undertaken, no profit could accrue to the le.5see.s from tlie land. Furtlier as. 
the learned Judge has observed ai regards improvement clauses in general, if 
it may be argued on tiie one band that lessees will not undertake improve- 
ments unless guaranteed permanency of tenure, there i.s on t'ne other iiairi 
the unlikelihood that the lessor would part for ever witli the irnproveahle 
value of the land, making himself and his heir.s mere annuitants. In tlie 
present case the learned Judge has thought that the lessor did, so, as he* 
finds that there was such a consideration for the leases as to warrant this 
conclusion, which is based on his finding tiiat the rental was enimncajd to. 
its liigliest pitch and one year’s premium was given. It is not, however 
in my opinion, established that the rents w*ere enhanced to their highest 
pitcii or that the rental and one year’s salami was a cozisideration making 
it likely that the Uaja parted with all interests in the land ritlier tlian a, 
reversion. There is evidence which warrants the conclusion that the nmtaL 
asked was not always the most beneficial which could he obtuineil arid in 
some cases a premium (salami) of a year’s rent was taken, anti in other.*; 
sought to be obtained from and in the adinittetll y fe-rpetual, 

leases put in evidence,. saZami taken wa.s a great diuil mure than a yearX 
rent, varying from over double to 2BG times the rentuL It is to be notet! 
in this connection that in the admittedly,, parpetuai leases the mrjarana or 
salami was expressly mentioned in the docarnent whicii wa; nut donu in. 
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the leases in suit. Further, upon this question of improvements it is to be 1915 

remembered that the majority of the leases being for two lives, they were ^ ^ 

likely to run for a very considerable time and so give the tenants full Singh 

compensation for any improvements they did in fact make in terms of the r. 

lease* It is doubtless the fact that greater improvements than were bHOrA 

Nagpur 

apparently contemplated by the leases were made, such as the tia garden Banking 
and bungalow laid out and built by the dar-molcararidars Mr* Liebert and Association. 
Mr. Lamb, But as was admitted during the course of the argument, ~ 

. ■ , . , WOODROFFK 

evidence of actual improvements is not relevant to the issue before us. 

We are not here concerned with a question of estoppel, but of tlie intention 
of the parties to be gathered from the terms of the leases. Is the clause 
as to these improvements of such a character as to justify the inference 
that the lease conveyed a permanent interest ? In my opinion the answer 
is in the negative. The fact that in a few cases extensive improvements 
were undertaken is probably due to the fact that the sub-lessees considered 
that by reason of the judicial decisions they had acquired a permanent 
interest in the land. 

This is tlie only clause in the lease which cau be relied on to directly 
favour the defendants’ case. On the otiier hand there are clauses which 


are said to negative it. There is a provision against transfer wliich has been 
sought to be explained as an attempt to guard the tenure against getting 
into the hands of undesirable tenants and especially against transfer of 
parcels of lands within the village ; and against the making of dar'7na/i:arani> 
at inadequate reidals which could only be set aside by the troiihlesorne and 
expensive process of annulling tfie mohararis. Then there is a provision 
that the lessees of these alleged alisolute transfers were nOt to cut down any 
fruit-bearing trees and were to replant trees which liad fallen down. This 
has been attempted to be explained by the allegation that prior to his leases 
the Raja had parted with his rights in the trees. This Is, however, not so, 
for the lease in respect of trees and other products (Ext. X5) was in 
December, 18G5, a year or so after the earliest of the leases. Further what 
was leased was the right of collecting rents, and if the riglits in the trees 
had’ previously been disposed of, it is not clear why- the clause against tree- 
cutting as inserted in some leases and the grant of tree-rights made by 
others. For it has been pointed out that the lease.s may so far as tliis tree- 
cutting, etc., clause is concerned, be divided into four classes. There are 
leases amongst the 644, such as the one here reproduced, in which there are 
express provisions against trees-cutting ; there is, secondly, a form in wliich 
tlie same provisions occur though the land is settled with yac/i (tree) 
rights : there is, thirdly, a form in which the clause does not occur : and, 
lastly, a form in which there is a special grant of woods and trees. On the 
other hand there is evidence that provisions for keeping boundaries 
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ilifcat't, with/trpos firai rcHtraiiit alipoatitoi an- io ja* £«uni)! 

ill pi'rpptual kaBes. Agam it is said. that tho pri‘Hoiict; <d’ twij iiaiaos in tha 
lensfV'i indicates that they wero not permaaont, two iiaiut's hs'lo'j; iiis^o’t^'d 
ill ordoM- that tho k.ssoas shouhl have the lieiiprit of two lives’ duration. Of 
tlie G41: leaaas details iiave been given to us of 591, Of tin* Ia,li*a\ 4-9 li*as(_'S 
only wen.‘ ill one jiaiuc and the vest in two names, H to a Hindu and 

Mahomedan, 28 to persons who are llindus, hut of diUVreat »-a4es ; 4S (o 
pursuns of the same caste, but not otherwise^ related: 1.8 to bus} mini and 
wife : 33 to two brothers ; 18 to father arnl son. Why, moreovin*. it is ask(‘d 
should a lease be made to father and son if tlie leases were hereditary V 
Tlierc is doubtless something to be said on both sidt*s as regards these 
coiitentioos, but I do not propose to go into (die matter further fur this 
reason. I will, for the purposes of this judgment and without dorlding t!ie 
point, assume that the clauses mentioned and the grant to two h‘ss<n.‘s is not 
inconsistent with the supposition of tlie grant of an hereditary in terest. The 
only effect, however, of this is to remove an obstacle in the way of tlie 
defandants’ case. The latter has then still to establish that an heritable 
interest was in fact given and that the terms of ilie lease are inconsiatent 
>vith any other hypothesis. 

Then, shortly stated, how does the defendants’ case stand on Hiis point ? 
The argument of their counsel sought in effect to reopen the decision of the 
Judicial Committee and of tliis Court which followed it. We wr-re asked to 
hold that the decisions were valid only for the particular facts there I'lroved 
and that there is no binding decision on iw that the words mokiU'iii'i 
isternrari do not of themselves import perpetual hereditary interest. F«..Jr 
this purpose we were referred to a large number of dictionarii's and other 
b)oks of reference to shew that these words do mean what idic dndicial 
Committee have said they do not. In my opinion it i.s no longer open to 
us to go into this matter and to hold as we are asketl to do that words 
in question do of themselves and apart from any proved local usage impcjrt 
perpetuity. Therefore apart from proof of sucli usag^c, tie,* werd-^ mokaruri 
isternrari do not htdp the defendant. .Tliere are no other werd.B e.xpjN‘s.-4y or 
by inference granting hereditary interest. The clause a-i n^gurds ini|>rMve" 
ments is (to take a view the most favourable to the defendants), 
with either case. And tlie same may for the purjioses of this dei‘isi'.>ii b,- 
assumed as regards the other clauses. The learned Judgy has iid i thal:. Use 
leases should be construed most strongly against th<^ gTant<jr. If I ho words 
motoari R'^ernrurniave, as lie holds, a deiinite local meaning in tin* sonso 
of perpetual, then the lessor used a clear term granting horitabic 5 nt«To .4 
and there is no need for any presumption against him. But if they have 
not such meaning, and there is nothing in the lease which ^liroctly gives an 
heritable interest,, a lease can not be dealt with in the same way as a gift or 
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the like in which tlie grantee may take absolutely, whether words of inheri- 
tance are used or not. Further it is to be observed that these are not ancient 
grants in whicli case the absence of words o£ inheritance may be made 
good by proof of descent of the tenure, and in this case the learned Judge 
has found that the zamindar did not recognise the heirs of deceased 
grantees. It is quite clear, therefore, that if we had before us nothing but 
the fact that the original grantees were dead and the terms of the leases our 
decision must be in favour of the appellant. It is therefore for the respond- 
ent to show that by reason oPadrmssible facts the leases they do 

grant permanent heritable interests. They attempt to do this by proof of 
the allegation that, whatever may be the general meaning of the words 
moharari htemrari as construed by the Judicial Committee and recent 
decisions of this Court, they have a special meaning in Hazaribagh where 
they are 36 alleged to import permanency and heritable interest. The 
real issue therefore in this case is whether this allegation, the burden of 
proof of whicli lies on the defendants, ha^ been established by them. 
For we must, I think, take it to be settled law that the term.s moharari 
is*emrari do not of themselves necessarily import perpetuity. It is for the 
defendants to make out that by reason of other facts they do so in this 
ea-ie. It he does not, the appeal must succeed. 

The main fact upoT which the defendant relies is the existence of an 
alleged special customary meaning given to these terms in Hazaribagh. 
The Jearned Judge has expi‘es.sed the opinion that it was common ground 
that there was a local meaning and that the dispute between the parties was 
merely what that meaning was. Butin so holding, he was, I think, in 
error. It is to be noted tliat the issue in the form it now exists is raised 
in this ease for tlie first time, namely, that words arnbiguou.s in themselves 
have a dhinite well-known Cleaning peculiar to Hazaribagh as importing an 
liereditary interest. Tiie learned Judge Las held that though the etymo- 
lugical iiieuning is ambiguous, the words have a delinite meaning in the 
Ha/arihag’h di.s;:rict wliich was known to the parties when the tniiisactioos 
were entered into. It is necessary in thi^ importantiuatter to shortly review 
the pleailiug^ in tlie previeus suits. In the suit of 1871 by Maharani Prem 
Koeri. the jiidgiiieni states that plaintiff relied on the term u of the deed 
only and the (.'uurt ds.'cide 1 the case on judicial precedent. The defendants 
.also appear to have re’ied on the terms of the document only and not on 
any ciH.ti unary ni'aning, Ihie defendants brought witnesses, but did not 
exaiuiiie iliem. It appears from the judgment of the High Court in Amir 
Kkan\ Care (1) in 1877 (tlie case itself being instituted in 1875) that no 
ailegatitm was made or evidence was given to show tliat tlie svords isiemrari 

(1) (1877) A, A. D. 533 of 1876, decided 4th Sept. 
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mul'urari liad a loeaaiiig iri tlM partieiiJa at iaoality diiiArsa.t frons 
that vrliicli they ordinarily bear, rTho jadgujenl <d' th)? (join- 

niissioiDM* i.s i nportant ; from this it appear; that ii was eonaaelftl Uiattiie 
iiitroition of tlie parties was to be gathered froai tiie w«>rding <*1' i)\-‘ p.itJa,. 
The Jtnige then.^ stated that there was nothing to asi-ist the i.'nfn’i, as unii[ 
11)21-2 ( LStU-lHGo) such leastis as tlie one tlani in dispute had iitwe-r besni 
given in that part of the ountry. He th'.‘rtd’or * base! his dr>asian nn 
judicial [ireccdent. By this statement it must not he understomf tii.at thma:- 
were no mokarari idemr<\rl leases giving iie^tlitary rigiit, for tim phunlill 
has produced in this case a number of itiokarari leases granbnl by oLlurrs 
between 1859-1870, in which express terms nf inlieritanee iua‘ inserted. 
From the judgment of the Judicial Commissioner it app.-ars thtii the 
defendants’ argument was tliat the words mokarari islemrarl wm-l* ahmr;* 
and by themselves snllicieiit to prove the, hereditary nature of the grant, 
not that custom or usage gave them any special meaning. 

In the suit of Narsingh Singh (1901), the plaint (section 7) says that 
according to the usage in the plaintilT’s zamiiidari and in the district of 
Hazaribagh mokarari paitas wddeh did not contain express w'urds of 
inheritance sucli as nadan bad nadan were considered mere life ijilerests* 
This contention as to the necessity for words giving hereditary interest 
was also raised in the plaint in Amir Khaii $ case. The written statc'ment 
in section 5 refers ^‘to the phraseology prevailing at the time”, aiitl section 
9 says that the words in question were never understood to convey any other 
meaning in the District of Hazaribagh. Paragrapii 15 of the written 
statement denies the plaintiff’s allegation of usage. The issue iii liiat suii: 
was “What would be the effect of the leases having regaiui to any fecal 
usage ?” The Court held that the question of custom and iloulo- di*j not. 
properly arise: that though the plaintiff had used the wurd cu.^umg liic fac-ts 
related were not “ extraordinary things or inconsisk-nt wit ft ordinary 
practice,"’ and that the issue was only retained as a corollary Oi die first 
issue. Nor does it appear from the appeal to the High Couri '(f) thul the 
case was argued on the -basis of a local' meaning, though at o/ige '"'Hfj, 
Banerjee J. did throw out that whilst the words in qiiestiou di^i nai in 
themselves imply succession they might have acquinai a hicai or special 
meaning in the iocailty, a remark which it is sug^gestod, prompieti tie' 
taking of this defence in this suit. 

In Gridhari Singh's Case {2) the argument; proceeded independently of 
any customary meaning to be attached to these words, WfuU w;h alf<‘gt‘d 
and denied was an alleged practice to insert in leases words of inheritamv 
in-order to create a permanent tenure. These observations apply tc> 
the first judgment and that of the High Court in appeal. 

(1) (1903) 1. L. R. 30 Calc. 883. (2) Unreporteci 
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Ill the present suit, in the plaint there is no reference sto customary 
meaning, nor it is likely that the plaintiff would assume the bui’den of 
proving this, seeing that they had succeeded in tlie two previous suits. 
The third paragraph of the w'ritten statement, however, does for the first 
time expressly state that the termi istemra'^'i molcarari have obtained 
a customary meaning in the district of Hazaribagh viz,^ tliat it is used 
whenever the lease is intended to be of a permanent and hereditary 
character. 

Upon this review of the previous litigation, I think that the Btatement 
of the learned Judge that it was common ground, and had been so all 
along, that the words in question bore a customary meaning in Hazari- 
bagh is incorrect. At the most there was an allegation by the plaintiff in 
the earlier suits that there was a practice of inserting express words of 
inheritance when a permanent tenure was granted. It was also alleged tliat 
where this was not done it was understood that mere life interests were giveru 
But it is one tiling to allege what was understood at Hazaribagh and pos- 
sibly elsewhere and another to allege as is here done that there is a local special* 
customary meaning in that district. In ray opinion the Subordinate 
Judge was right in holding in Narsinqli DyaVs (7ase(l) that no question of 
special custornaiy meaning as opposed to general meaning according to 
judicial decisions then arose. It is not improbable that, as has been 
suggested, this defence vvhich appears for the first time, was suggested by 
the observations of Banerjee J. in Narsingh DyaVs Oase (1) that “the 
words istemrari molcarari do not imply succession but they may have 
acquired a local or special meaning in the locality.” It is difficult to suppose 
that if the terras li ad a well-known local meaning that defence would not 
have been set up in previous suits instead of arguments based on judicial 
precedents as to the general meaning of words. It is not unlikely therefore 
that this case may liave suggested itself to the defendants on the failure of 
the two previous suits in this Court, as a means of escape from those 
adverse decisions and that of the Judicial Committee on which they are 
based. 

I have pointed out the adverse inference which arises against the 
defendants by reason of the lateness of the special plea now taken. I will 
DOW advert to some other matters of a general character before entering 
upon a consideration of tlie evidence brought iti support of it. It is, in the 
first place, to be noted that when it is alleged as here that words have a 
special meaning in a locality, it is thereby imported that that meardiig is 
one which is not tlic same as but different from the meaning generally 
attached to the words elsewhere than in the locality in (piestion. Evidence 
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thorof<D’<- Uiut iu }.iaj;uribagli ibo teniis isk-mniri rnnkantri np-aot {N-rp^tnul 
luuist l)-‘ eviileiiee oMtabiishiiig a deliiisb; looul lufitLiii*;' in a 

area by local image or eimtom. Evidence, itvcii of persons living at Hazari- 
bagh tl'iat they lunierstood the- words gLowrai ly (t! tat is in ail plaefm.) to 
iijean hercditable, is not a«inimsibitMiii(kr the issue and is excluded by the 
judicial tlecisiouH to which I have referred, ft s r|uito possiftle* that some 
persons in liazaribagh did attacii this ineaHing to these terms* \\b; know 
that that was the view of the Judges of tlie diiTercul (Jtjurts wfticb deedded 
Briruati Prem Koeri’s euit, and Amiit Kkuis Case (1), But those tleclHiiais, 
and I think some of the oral evidenoe tendered proctAsied on thogrouiiil that 
the meaning generally prevalent was that stated — nut that the words fnui a 
special meaning in Hazaribagh district. Hazaribagh is not a country 
distinguished by historical, ethnographical or other natural characteristics. 
It is an artificial administrative division constituted in 183ii. It has been 
contended that no customary meaning can be alleged in such an artificial 
territorial division. However this may be, it is doubtful whether such a 
local meaning different from that prevailing elsewhere, is likely to exist in 
such a locality. It is established that mnkarari istemrarl leases were first 
granted in Bamgarh in 1864 with the leases in question. Before that date 
there had been no absolute transfers in Bamgarh, the nearest approach to 
such transfer being descendible in the male line. It m siiggesfeed 

tliat Baja Bam Nath got the notion that moliarari istmiirari grants were 
perpetual by reason of tlie fact that a former Raja of Kharakdiha had taken 
refuge with one of his ancestors and in Kharaktlilia there had some 
^TiahcaZi tenures, called sawarfs and to which I, iaicr refer, 
ill which the words istemrarl moharari occur and which ure alh^yid to Imvf* 
been permanent grants, a matter with which I will later <!eaL 'riiat Uani’- 
garh and Kharakdiha now form part of Hazarihagh is a mutter of adminis- 
trative arrangement. Tliese gadi grants in the eightt-eutii ccritury in 
Kharakdiha have been relied on to prove the existmice of a h|h‘C!uI unuijiing 
in Baragarli in 1864, some 80 years later. Lastly what wc hav»f to <h-tcr- 
mine is not what may be tlie meaning attached to tiu^se wonts now iiut 
their alleged special meaning in 18G4, 'When notwitii<tai(ding lliut such 
grants were made in the Bamgarh zamindari for the first tim-', thtw an* 
alleged to have had a well-known local meaning. 

borne oral evidence in this issim has been given Iw both si-h-s, Smuc of 
it is to the effect that the deponents understood mukarad idemrari lo 
mean perpetual tenure as 1). W. 27, D. W. 30, J). W. 3L It. W. 33 and 
evidence of Gopeshwar Sing taken on commission ; IK W. 27 stut;>*d in 
cross-examination that lie had never come across any mnkarari mU,} ind’or** 
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Amir Khayi' 8 Case (1) and at that time I came to settle the meaning of 
molcarari istemrari^ and I find it to mean permanent and inheritable. From 
whom I settled the iheaning 1 do not remember.” He adds that when he 
purchased Gurudi in his son’s name, he then for the first time came across 
the word in the that was in 1900. D, W. 30, General Manager of 

the Court of Wards, states that he has been at Hazaribagh as such manager 
since 1896, though many years previous thereto he had been Head Clerk 
in an estate in the same district. He speaks of molcarari elsewhere as at 
Ranchi. He speaks also of two classes of niokarari^ one like those in suit, 
and another class in which there are words “ from which there could not 
be any doubt ’’ as to the heritable and permanent character of the tenures 
such as naslan had na8la7i B.xid so forth. The existence of the latter class 
would tend to indicate that some at least thought that express words of 
inheritance were necessary. D. W. 31 has been in Hazaribagh a consider- 
able number of years. He states tiuit the first suggestion which he lieard 
that the mohaniriB were not permanent was at the date of Amir Khan's 
Case (1) and that since 1884. The local bank has been lending money on 
security of mohararis but that the Raja did not accept rent from the trans- 
ferees of the mokararis. He also speaks to the insertion of tlie express 
words of inheritance in some mokararis. 1). W. 33 says that there have 
been frequent talks about the nature of the mokarari tenures. D. W. 34 
says he has never come across the words in any documents but his owtiy 
nor did he enquire the meaning of the words from any one else ; and so far 
as he remembers there was no dispute as to their meaning. The last of the 
abovementioned witnesses is Dewan of the Record Department of the 
Burdwari Raj, under which there are tenures which are descidbed some* 
times as mokarari^ sometimes as utemrari^ and sometimes as both. 
These are all he says of tenures in perpetuity. It does not appear that this 
partof his evidence is relevant, seeing that the Burdwan estate.^ are not 
stated to be in Hazaribagh. Its inadmissibility for this purpose has been 
accepted on apjieai, and has been relied on only in connection with otlier 
clauses in the lease to which I have referred. Some of this evidence is of 
doubtful admissibility and some of the alleged prevailing opinions as to the 
meaning of the term may be due to the result of the judicial decisions. 
Such as it is, the evitkmce shows that the witnesses thought that the words 
in question import perpetuity and not . that the words have a special 
meaning in Ifazarihagh different from that which prevails in other parts of 
tiie country. In any case it is quite insufficient of itself to establish a 
customary meaning of the words in question within a definite area. The 
plaintiff has called some evidence to show that the mokararldars understood 

(I) (1877) A. A. IX 533 of 1876. 
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that ilipy were taking in durntiorj io tie* life, of the grantee 

or graiitcoR. The iearned Judge hiriHelf floM tnit a|»|>eaf to lay any Bfcreas 
on tiie oral evidence given on either Bide, whirls he^ds'serilnrs as <jf minor 
importance. Evidence is also giveii on behsilf of the dr fondants to the 
elTect tlsatwhen t'ne wonls mokarari htemrarl w»*rr nsrd '' pcopl^^ In-sitaled 
and wouhl not conie forward ’’ iind that the Msdsanya tlsms staled that he 
was giving them gI tmlwl {fm ever), and that al anJiid aisd Inteiurarl 
signlliesi the sanio thing (D, W. l5), and that lawy(n\s W4a*e eonsuIt<Hi as to 
the meaning of. the terms to make the tiiatter sure. (i). W. lO, 1>. W. 21, 
IX W. 37). 

If the term had a well-known meaning in Hazarir>agh, why ilhl persons 
hesitate to accept tlie leases as alleged without expr<;ss wiu-ds of inheritam.’e 
and why was it necessary to go and consult pleaders as to tho gent-rai law 
on the subject ? The learned Judge has disbedieved this story as T do 
though the fact that it was thought necessary to set it up weakeiis the case 
as to the existence of a weli-iuiderstood local meaning. 

The argument has mainly been directed to the circam.^tiiiiecs »'xisting 
before and at t'ne execution of the leases, including thedr rcgi-trution. 
Other documentary evidence which is said to establish a special riiraising*- of 
the words 77io/r<xraW istemrari and tfie sub.seqnent co:idiu:t <d’ tic* Irnsor 
and his successors, I will deal in tlie first instance with the ilocnmcnrury 
evidence on the question of the alleged meaning of thi terms meutioniMl in 
the Hazaribagh district. The learned Subordirndo Judge lets laid givut stress 
on certain documents which were considered in the previous c illc 1 
Kharakdilia Gadl Banads and hahuli]jais. Tiiesj are grants c jnluining the 
words istemrari mokarari made by Governirioiit iiotween the years 1777 — 
1782 to certain tikaits or ghatwah who were friendly to it and win) unrler 
Eaja Girbar Ncarain Deo assi.sted the English in the cmiqurst ef hamgar’u. 
These ghatwals held their tenures under tiie Eaja. The ie‘arned Judge has 
held that the mokarari istemrari settlements by (hive'nim -nt of the 2fi 
were all transferable, heritable and permanent grants at fi\nni rent and 
not for life. Some mouza sanads of the year:» 178*, i — 17h2 
similarly so regarded. These were grants to farmeiM or /jnrnJmv unib*r 
Ikbal All Khan, who had also rendered assistance to the British, whose hoi 1- 
ings were it is said converted into mokarari under tint Gowrnor ibooe-ai's 
orders. These documents, the learned Judge holds, show th;q thelor'al 
meaning of the word istemrari in the district Hazaribagh so far bae^ as tbe- 
year 1780 was perpetual or permanent in respect to hereditary d -sc od. and 
that it was so used by the Government whatever might in* its meaning 
where. It is an admitted fact that tfiese tetmres have mwer b*'<*n rc.Mim- 1. 
For the appellant it is contended tlmt, if it wenaj not for liniitatiiiin they 
might in fact be resumed, and that the right of the holders to continue 
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liold over is not due to the terras of the documents them selves, but the 
conduct of Cjovernment in permitting the tenures to pass to the heirs 
without any attempt at resumption. 

Now it is to he noted in the first place that the granting of lease.? called 
mo/raran appear from sections 13d — 140 of the Land Tenure Report of 
Hazaribagh (1876) Ext. G. K. to have been a novelty in Kharakdiha where 
the gadi safiads were granted. Tfieii we have it from the Fifth Report of 
the East Indian Corapany that in 1772 it was determined that settlements 
were only to be granted for 5 years, that is till 1777. In 1778, 1779, 1780, 
the settlements were for one year only. What happened then until 1789 
does not appear. But in 1789 the Decennial Settlement came into opera- 
tion and was in 1793 superseded by the Permanent Settlement. In 
Mr. Shore’s Minute of 1789, the question is raised whether the mohararis 
granted by former Collectors are to be held valid. It states “ The revenue 
which they now pay has continued so long without alteration that each man 
considers his land held as a moharari tenure. The pattas have continued 
from year to year.” He recommended tliat they slioiild be confirmed 
(sections 126-133). In, however, the proposed re.'aolutio ns It is said that the 
Collector considered the grants mo/ramri and “ previous to a final decision 
upon the p:'opo.3itioas of the G'dlecior ” (that it is to be remembered was in 
1789) he was required to give information upon certain points, among 
others, whether the persons holding these were talakdars or farmers, 

from what period the were granted and with what authority. The 

answer to the latter question does not appear in tlie record. It is, as stated, 
an admitted fact that the tenures were allowed to continue. How* this came 
about is not clear. For the respondent it is of course contended that the 
tenure-liolders were allowed to remain on the land because by tlie terms of 
their lease tl)ey liad a permanent heritable tenure. For the appellants it is 
suggested that the gadi tenures were not interfered with because tiie Gov- 
ernment were of opinion that they came within tlie purview of the Perma- 
nent Settlem .uit notwithstanding the statem^mt in the Land Tenure Report, 
section 126, that the gadis never came under the purview of the settlement, 
a contrary opinion having been expressed by the learned Judge who tried the 
suit against Narsingh. On the eighth day of hearing of tlie appeal, the 
learned pleader for the appellants tendered certain documents which are said to 
have been recently diiscovered bearing on this point. This is correspondence 
and Proceeding.s o£ G-overiirnent b>‘.tweeri liie 16th January, 1837, and the 
I9th July, 1862, in which the opinion is said to be expressed that the gadi 
mmds came under tlie Permanent Settlement. The carrectnes.s of this 
opinion is of course not evidence, but tiie fact that aa opinion was enter- 
tained which led to certain consequences, namely that no resumption pro- 
ceedings were taken, would be clearly relevant. As, however, the documents 
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were produced at a late stage and were objected to we were not able to 
admit tliem. It may be a matter of doubt whether these ffudl mnach 
WTiuid come within the S'ettlement. For assuming that the holders could bo 
regarded as taluMars^ it is not clear whether the grants were or purported to 
have been made under the previous regulations. Tiie query in Mr. Shore’s 
Minute as to the authority under which they were granted -would indicate a 
contrary conclusion. At the most it may be said that it is possil>lo that 
the Government did not interfere as it thought the matter concluded by the 
settlement, or it may be that as the mokararidars hoL^ been alhjwed to liold 
for a long time and as the grants were made under exceptional circum- 
stances with a view to pacify the country the Government did not interfere. 
The learned Judge has adopted the view that the gadi did not come under 
the settlement and yet are in fact permanent, which fact according to his. 
view can only be explained on the assumption that the words mokararl 
istemrari in the documents them.selves made the leases permanent, a 
supposed fact which is again relied on by him to establish the local mean- 
ing of these words in Kharakdiha. Thougli this is only a part of Hazari- 
bagli, the fact has been held to indicate the local meaning in the whole 
district. He is also of the opinion that the gadis would bp permanent if 
not within the Permanent Settlement. As regards this, it may be observed 
with reference to sections 5 and 4 of Reg. II of 1819 and section 12 of 
Reg. Ill of 1828 that ‘‘ if any grant doe.s not couvej in express terms an 
hereditary and perpetual iiderest no tenure created by such grant however 
designated shall be considered to be hereditary and perpetual.” Even, how- 
ever, if it be assumed the gadi tenures are now in fact perpetual and 
that this perpetuity is not due to tiie action of the Permanent Settlement 
it does not necessarily follow that such l ermanency must he due to the uso 
of the words mokararl istemrari and to the fact that the words joeally 
meant perpetual. For, as above stated, this permanency may hsMiue to tladr 
not having been resumed as a matter of favour by Govornmeut; fu' ov«.‘r a 
century and by efflux of time. 

It lias, however, been argued for the appellants that the s^uiads and 
habuligais themselves sliew that they were not meant to be pennnnont when 
first granted. 

It is first contended that the grants were not permanent as is shown by 
the fact that in two instances two samds were given and in all oaso-^ two 
Jeabuligats were given in respect of each property. How it is aslo* ! o-iuM 
tliese new documents be executed if the original documents were as alh*god 
perpetual. As regards sanads reliance^ js placed in Ex Is, 7?r T8. Tiie 
explanation offered is that the first was granted in respect of Garula by the 
military officers at the time of the military occupation, the other by the 
Collector subsequently, and moreover the rent was thou reduced. The 
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second instance is that of Gradi Kharafc. as regards 'which two sanads were 
granted in 1780 and again in 1782. 

Then it is said as regards the grant of fresh hahaliyats that sanads were 
granted in 1777, 1780 and 1782, but between 1780 and 1788 there was a 
dispute regards them between Raja Girbar Narain Deo and the Govern- 
ment, whiefi was not settled till 1790. Meanwliile in 1788, temporary 
kabuUyats were taken in which the words istemrari moharari do not appear 
and final hahuUyaUy^'Mh. those words were given in 1790. The same 
explanations are given as regards tlie mouza sanads. 

Reliance is, on the other hand, placed on provisions in tlie sanad by which, 
under certain circumstances, the holder who is described as mustagir or 
farmer is liable to be ejected. It is pointed out also that the same property 
which had been granted to one person in supposed perpetuity was again 
granted at a different rent to third parties. Thus Gadi Dora nda was 
granted to one Mungal Singli by a paita moharari istemrari in 1780 at a 
rent of Rs. 901. In 1788, a kahuUyat in respect of the said gadi (without 
the use of the worJs moharari istemrari) was taken from one Dayal Sing at 
a rent of Ra. 952. In 179), another hahuiiyat was taken from another 
person named Nawab Sing with respect to the same gadi at the same rent. 
Gadi Gandey was granted in 1777 to Drigbi jay Sing by a patta v/ith words 
moharari istemrari at a rent of Rn 83 odd. In 1780, a similar with 
respect to same gadi was granted to the same person at a rent of Rs. 47. 
In 1788, the same IVigbijay Sing executed a hahuiiyat in favour of Govern- 
ment with respect to the same gadi without mention of the words mo/mrari 
istemrari, and again in 1790 the same person executed another hahuiiyat 
with respect to the same gadi with the words mentioned. Thus there was 
a granting of fresh pattas and taking of fresh habuliyats from sometimes 
the same and sometimes from different individuals with regard to one and 
the same piifH tliough tlie wovdfi moharari istemrari were used in the fresh 
granted. If it is argued that the 7noharari abov'e rnentiorif^d to 
Mungal Sing meant a perpetual lease at a fixed rent, how could a hahuiiyat 
in 1788 be taken from anotrier person, Dayal Singh at an increased 
rent, an ! then two years later another hahuiiyat from Nawab vSing ? It is 
further pointed out that Die were generally of the yetirs 1777 aud 

178) and 1782 and the kihuliyats of 178^ and 1790 : tiiat the hahulu/ats 
of 1788 were all for one year only, tlie words moharari istenumri being 
omitted, thougli gadis which were the subject matter of their hahaliyats 
had h:‘en granted in moharari istemrari in 1777, 1780 and 1782. There 
are a number of paitis of 1780 and some moaza pattas of 1782, whic'n 
though described a-i 7uoharari istemrari have an endorseineiit of the 
Collector, Mr. Chapman to tiie effect that they were for the year 1188 Fusli. 
Again in some cases a moharari was expressly renewed. In the pattas the 
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moJcararidars wlio are described as or farmers are declared liable 

to ejectnieot in certain cases. It is argued with force on these fact.s that 
they are iocousistent with the contention that these mo karar I isiemrari 
leases in Kharakdi ha meant a perpetual lea.se at a fixed rent, for 

if so the repetition of paths and kabuliyats with respect to the same 
gadis and tlie subsequent taking of kabuliyats in 1788 for one year without 
the use of the words woX'uran istemrari would not have been possible. 
Nor can a perpetual lease be de.scribod as one for one year or be renewed 
for a year. No doubt it has been argued and the learned Judge has so 
found that these apparent anomalies were due to the fact that the grants 
to the iiXaiis were in a state of suspense owing to the complaint of Raja 
‘Girbar Narain to the Government, a matter which it is alleged was not 
decided till 1790. This explanation, however, does not appear to me to 
have been made out on the evidence. The facts already mmtioned show 
that it was not at that time tlie policy of Government to grant perpetual 
leases at a fixed rent ; and assuming that what is alleged to have been 
permanent grant from the beginning co.uld be in a state of snspen.se owing 
to objections having been taken by Raja Girbar Narain to the settlement 
of the lands with the tikaits it is not made out why fresh 2 ^o>tias should be 
granted and kabuliyats taken. The original 2 > 0 Lttas might have been allowed 
to remain subject to confirmation on the rejecting of the Raja’.'^ objections. 
The evidence oSered in connection with the.se leases is in my opinion far 
too uncertain for us to give the effect to it which the respondent in thi.s and 
in the preceding iinmccessful litigation has asked the Court to do. 

It seems to me impassible to say that tliese lease.s have not been resumed 
by Government because they were and were originally intended to be 
perpetual by the use of the words mokarari islemrari. It may well he that 
the grants were not resumed for the other reasons which have b.?eu sub- 
mitted by the appellants. Moreover, the evidence seems to me t«> be 8(mie- 
What remote. We are asked to say that because in the eighteenth century, 
under the very peculiar circumstances mentioned, some ghaiwali xami'k 
which were service grants were made in pargana Kharakdihu, therefore 
some 80 years later when mokarari istemr art leases were granted for the* 
first time in Ramgarh the Raja of Ramgarh and his lessees understood that 
these leases, which were a novelty in the zamindari, were according to a 
well-known local usage permanent and heritable. 

What the learned Judge calls the conduct of the outside public has also 
been relied on for the defendant as showing the meaning attaclicd in 
Hazaribagh to the words istemr art mokarari. This consists of evidence of 
sales, mortgages and the like in respect of these 7;mXararis which arc said 
to indicate the general opinion that the leases were por[K*tuai. The mere 
fact, however, tliat assignments took place would not indicate tln.s. It 
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would be necessary to show the amount of the money paid or other 
■circumstance indicating the nature of the interest assigned It is not 
disputed that a large number of transfers took place, but it is contended 
that these were the effect of the decisions in Prern Koeri’s case and 
Amir Kkmi's case (1), establishing that under the general law the words 
istemrari laoharari hj themselves import perpetuity. The learned Judge 
says that though he could not iguore altogether the effect of tlie last of 
these cases in influencing public opinion and conduct, the latter was not 
wholly due to this cause, as 17 transfers took place before Amir Khan's 
€a8e {\). It must, however, be noted that all tliese transfers, except two, 
were after the suit of Prem Koeri which established the permanency 
of these leases and which may therefore have encouraged tliese transfers- 
Of the two prior transfers, one was a sale and the other a dar-molcarari. 
The latter expressly states that it is to last ‘‘up to the terra our patta 
remains in force,” and in the former there is no statement of permanency 
of interest or the amount of the assets on which the sale price \vas based 
as an indication that a permanent interest was bought and sold. 

Further, it is noteworthy that the transfer of the mohararis which took 
place before and after the decision in Amir Khans Case (1) would appear 
to show that prior to that decision the mohararidars did not themselves 
appear to have been certain (to say the least) that they had heritable 
interests- In Mxt. J., dated 1 6th February, 1870, the executant molcara- 
nWar says that his transferee “will remain in possession ho long as the 
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mokarari istemrari lasts.” Similarly in Ext. Bb the words are “ until our 
remains in force.” In none of the transfers are tliere the words 
nasian had naslan or al-aulad and the like with the exception of two only 
out of 18 transfei's in which there is a reference to heirs (Ext. Ao.), and 
ha farzandan (Ext, Ho). On the other hand, after it had been decided in 
Amir Khan s Case{l) that the terms mokarari istemrari meant perpetual, we 
find out of 13 transfers 11 referring to tlie permanency of the grant eitlier 
by the words doami (Ext. Ox), heirs (Ext. Ag), descendible to progeny, 
generation after generation. (Exts. Gv, Y 2, Y 3, Gy, Da, Hg, Hi, 
Cu, Db). Similarly in the case of 21 sales after that decision we find in 
11 cases references to heirs, liereditary right and absolute proprietorship. 
Similarly in the casa of a mortgage (Ext. P.) the nature of the right 
mortgaged is described as hak darvami (right in perpetuity). 

It is answered that tliese words importing perpetuity in the transfers 
were inserted because the Raja had attempted in Amir Khan's Case (1) to 
recover possession on the ground that the leases were not permanent, and 
words showing hereditary interest were in.serted by way of precaution. 



(1) (1877) A. A. D. 533 of 1876, decided 4th Sept. 
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If;;iiDweviii% tlHwIoeal 'them 'words was so woM kiiowo atid had 

tunrcovtT ahirni:*'! hy tb'- Ctoirt in *4mir Khann (uue, (I), it; is id ft 

ch;;u* why it was thoigbt n«‘o:,‘s.s;u*y after that ih^eisioD to i^xprC'.siy aflinu 
tlse hereilitary eiianieter of the grants. Further it i'» to in* noted tiiat 
tluMigh Sriuiati Pratu Koari also uusuecessfuily utb‘in{»t.-sl to reoiiue,, we 
find that only in two <ff the iransfers after the date of her suit was any 
lucntiuii of heraditary right madea and before her suit tho transfer was 
dcclureti to he gotal only as long as tin,; moknrari or grantor’s interest 
la dvai. 

On the other hatui the plaiuthl strongly relies on some pjttas^ 2d in 
numhiw, granted between the years 1850 to 1878, and two doami 
(perpetual) patt<i3 in favour of (doverninent. Tlic first states that a 
molcarari htenirari patti is granted , but in <)rder to make it perpetual, 
contained express terni^ of inheritanee, / (descendants), nahlm had 

nadau (generation after generation) and tlie like. It is argued that the 
existence of these words of inlieritaoce in these pattis and their absence 
in the leases in Buits sliow that the latter were for the lives ot tlia grantees 
only and that in dl azaribagh, when it was intended to grard. a piirpetuiil 
lease word ^ of inheritance were u^ed. The learne 1 Jinige disinissfM this 
evidence on the ground that htemrarl mokarari meant per|>etunl in tliis 
district and therefore the words of inheritance were redu idant. Bnt this 
is the iKSie to decided and in deciding it we must take iiito ace unit the 
wording of these leases, which certaitdy, so far as they go show that the 
words isteaD’ciri mo/carari by themselves were not under :tooi to import 
heritable interests in Hazaribagh. The doami pattxs are relied on to .show 
that when the.S3 pittas were executed in favour of (iovernmsMit with the 
intention of granting a perpetual interest tlio grantors did not us(,‘ tin,* b.M*m 
istetnrarl mokarari as they might have done if tho-se. witrds inj|,to;'ted 
perpetuity, but expressly used the word perpetual. 

A very important piece of evidence is that in whic'n a mok.tritrt 
istemrari 'piUa was converted into an al-mtlad patti o:i paviu * u of 
premiiiin and increase of rent. On 26bh February, 1805, by Kxt 2i, 
an ist-imrari mohirari patta was grariteJ to Karu Maliat } atnl IKiirat 
Maiiato at a;i aaiiual j:imi of Its. 17 — an. I y^.t we d id tbit on 5th March, 
1878, (Sxt. 24), an al-aulad patti of tlie same lauj was grant'd ti> the 
same persons on payment of a premium (nazarnia) of Its. 125 ta- mew 7 
time.s the original yearly rental and a covenant to pay an increased r.-ntal 
of Rs. 18. The haraed Judge disposes of this evidence by suyitig that it 
only shows that the parties wanted to rnike doii])ly sure rite natur.* of 
the grant which was permanent, and mo.'eovcr Fxt. 24 was, bo says, 


(1) (1877) A. A. D. 5:814 of 1876, decided 4th Sept. 
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after Jmir iT/uyiV 6W (1), and one of the original grantees Dhirafc was 
still living. These olHervations are open to the same criticism. It is 
not clear what the learned Judge meant by tlie latter remark, but 
as regards the former it appears irrelevant. For Amir Klian' s Case {1) 
decided that mol'arari uteinrari meant permanent. Why then should 
the lessee pay so large sl salami and increased rental when according to 
that decision he had all by the previous lease which was expressly 
given to him under the latter ? 

It is then pointed out by tlie appellant that several persons who had 
m 3 itarari from one grantor had at the sam3 time 

from others. Thus Bakshi Basarit Lai, who received a vioharari in 1922, 
took in company with another from a third party in 1917 
with the terms had naslan (Exts. 32, 33). Similar instances are 

afforded by Exf. 10, Ext. 6, in 1865 and 1864 ; Ext. 88 in 1873 and Ext. 
257 ; Ext. 26 in 1866 (with tlie very full description moJcararl istemrari 
ha’-far-^zandau, naslan bad naslan batnanan bad batnanan maizan o'farzand,, 
that is moJcarari istemrari descending to progeny, generation after 
generation, both in the male and female lines) and Ext. 29, a mo^’arar^ 
in favour of one of the same grantees. This again is relied on to show 
that moharari does not import perpetuity, it being further pointed out 
that two of such cases were those of defendants (See Ext. 36). 

Eeliance is further placed by the appellants on the difference in tlie 
terms of these two classes of documents, on the lessor parting wich tlie 
whole of his rights on reservation of annual rent, and on the fact that tlie 
premium paid on all admittedly perpetual leases was mentioned in tlie lease 
and was large in amount ranging from 2| to 266 times th<3 amount of llie 
rental. 

Thus in Ext. 35 executed in 1868 (a permanent leasts), the rental was 
Rs. 3 and the itazarani Rs, 800. This was the highest premimu paid, 
but others are considerable. On the other hand it is pointed out that tlie 
leases in suit do not mention the nazaraua which was in fact only one year’s 
rent, even though as much as that was paid as premium for jirovioiis ticm 
leases which ran for 5 years . Admittedly ])ermaiient leases show the 
wasmwia on their face, and the explanation olTfred hy the respondtuits 
of this circum.stancc is that tiie naz irana was not inserted to escape stamp 
duty. The appellant also relies oif a document of Srimati Prem Koeri 
executed in 1869 in which the word al awadi is used. In my opinion 
the documentaiy evidence i.s insufficient to establish that the words htem- 
rari moharari imported perpetuity and heritable int<:n*est in Ifazuribagh, 
and on the contrary so far as it goe.s it favours the conclusion thai these 
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words did not of theniselyes have this meaning, but that wh<m it was 
intended to give permanent rights words appropriate to that ititenti<,*n were 
expressly iiisertod. 

r now pass to the incidents attending registration on which a great 
deal of stress is laid by the respondents. This piece of evid«Mice is described 
by the learned Judge as riew, that is not offereci in tiie previous trials^ 
though it is said that some of the documents on whieii it is based were in 
evidence in Narsingh DgaVs Case (1). All these 644 leases were registered 
under Act 16 of 1864 (See sections 28 — 30, 55 — 56). Under tin; Act, 
the document was required to be presented by bot!i parties (sec. 28), and 
the Registrar had then to ascertain if the instrninent had been executed, 
the right of persons to appear as heirs, assigns, etc., and the authority 
of the agent' presenting, where an agent appeared. Under section .56, 
two registers were kept, one of absolute transfers of immoveable property 
and . be second of other transfers. The Act, as above stated, only required 
the Registrar to make the enquiries above mentioned. The Sub- Registrar 
(D. W. 45) says that he and his clerk ask the parties as to the nature of 
the document offered for registration. He admits, however, that it is the 
officer’s duty to examine the documents and there is no duty cast upon 
the parties to do so. Though there is some evidence tiiat the Registrar 
did not ask questions, it may well be that in practice Registration Officers 
save themselves trouble by asking the parties the nature of the document 
which they wish to be registered. 

Now it is shown that the leases in suit are registered in Book I, and 
on the back of two of the documents (A r and 214) against the words 
isiemrari moJearari ill TJrdn is tliQ English translation ‘M,^erpetual lease.’^ 
On this the learned Judge finds that one of two things must have happened. 
Either he says the Raja or his men stated to the Registrar that the leases 
were perpetual, in which case tliere is an admission of their perpetual 
nature, or if that was not so the entry is evidence of the opinion of the 
Registrar and his officers as to the special meaning of the words islemrari 
moJearari in Hazaribagh and the nature of the lease. 

Before us the circumstances attending registration are relied upon on 
two further grounds, estoppel and, as part of the transaction, or res 
gestae, to which we may look for the purpose of ascertaining the intention 
of the parties. 

I will deal first with tlie latter contention which appears t-.> have tlie 
support of some judicial opinion. The difierence between evidence on an 
issue of estoppel and as showing the intention of the parties, execatantH of a 
document must be kept in view. In the case of Najibulla MaVa v. Xudr 






(1) (1903) I. L. R. 30 Calc. 8i(3. 
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Mistri (1) it was said of the land there in suit that, as it was registered 
in Book 4, which did not relate to immoveable property, this fact “ showed 
what the intention of the parties was when the instrument was registered.” 
This view that the form of registration was evidence of intention was 
adopted aho in Jagatdhar Narain Prasad v. Broion (2) in which the last 
case was cited. There is also an observation of Harington J , one of the 
Judges who decided Indra Bihi v. Jain Sirdar Ahiri (3) to the same effect. 
In all these cases the expression of opinion was obiter dictum and had this 
not been so I should have considered it necessary to refer the matter Lo a 
Full Bench. It was considered to be doubtfully correct in Ramsidh Pande 
V. Balgohind (4), where the Court said “ If we are entitled, on this question, 
of intention, to take, into consideration the manner in which the bond 
was registered,” referring to the previous decision of this Court above noted, 
The other cases to which the respondent has referred us , are not relevant. 
In Parasharampant Sadashivpant v. Mama (5) the question was whether 
there had been proper registration as was the case in Baij Nath Tewari 
V. Shea Sahoy Bhagu (6). I.n Indra Bihi v Jain Sirdar (3), already 
quoted, it was lield that the document did not create a charge and if it 
did, it was not properly registered. In Narasamma v. Subbarayudu (7) 
bond fide purchasers were misled by the form of the registration. As I 
have already pointed out, there may well be an estoppel in cases where 
a party registers his documents in a way which shows that it was not 
intended to affect immoveable property and others suffer loss thereby. In 
my opinion, however, the fact that a document is registered in one way 
rather than another is not evidence of intention of the executants. Nor 
strictly speaking have we, in cases of construction, to deal with intention. 
We have to see what the party ha.s said and to ascertain the meaning of 
his words, and in my opinion that meaning must be ascertained from the 
document itself in connection with such admissible evidence as shows how 
the words used are related lo existing facts and not by reference to the 
act of registration wliich subsequently takes place. It may be that the 
document is wrongly registered through error of the registering officer 
whose duty it is to register it. If it be alleged either that the party asked 
that it sliould be registered in a particular way or that not having done 
so he yet assents to the form of registration when he comes to know of it, 
the matter becoines one of admission, to which I next proceed. It is a 
well-known rule of evidence that a subsequent admission as to the true 

{ L) (1881) 1. L. U. 7 Calc. 196. (4) (1886) 1. L. B. 9 All. 158. 

(2) (1906) L L. R. 33 Oalc. 1133. (5) (1909) I. L. R. 34 Bom. 202, 20(L 

(3) (1907) I. L. R. 35 Calc. 845. (6) (1891) L L. R. 18 Calc. 556. 

(7) (1895) 1. L K. 18 Mad. 364. 
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meaniog of a deed or Bubseqnent coriduefc of a party ur to pcr.sou cdaiiiiuii** 
under a deed oaniiot, except where unciont ducuments are coneenied, i»e 
received to aid the construction of tiie deed. See Norton no U^edB p. 138. 
If therefore it was shown that the le.ssor in this case expre.ssfy stated to 
the Registrar that the leases were perpetual ami heritaldtj and cxpre>sly 
asked that they should be so registered as perpetual trausiV*rs, or if haviJtg 
come to know later that they were so registered, ac quiesced itt sucfi 
registration: these facts would not in my opinion be admi.ssibiti evidence 
to construe the language of the lease. Nor in my opinion, even if any 
question of estoppel had been raised, is it established. There remains the 
fourth a»*gmuent in this connect'on, namely, that as the Regi.strar n'gistered 
the documents as perpetual leases, that was an expression of <jpinitm by 
him as to the meaning of the words utemrari mokirari in liar/arihagh, 
I will not advert to the technical objections taken both as to admissibility 
and proof of this evidence. On the facts the inference doe.i follow. 
We know really very little as to what occurred at the registration. It 
appears to have been conducted on the Raja’s side by his agents, sonie of 
whom were also mo/rafariVar«, tlioiigh it is not suggested that they were 
guilty of any fraud in the matter. It does not appear, liowever, that they 
had any authority to admit anything, but what the Itegistration Act 
requires, and this does not include a description of the nature of the 
document as to wliich the Registrar had to satisfy hiiihself. It is denie<i 
that the Registrar put any questions on this point. But supposing that he 
did, it is not suggested that they were put in flngiish or answered in that 
language. If therefore he asked what the lease was, he must have been 
told that it was an istemrari moJearari^ and this he translated as Rerpetuai 
Lease” according to his own understanding of the w(‘rds. .And so wo 
hod on leases A r and 214, t)ie signature of trie Raja’s agvnts, nut against 
the words ‘‘perpetual lease” but against the vernacular hst-mrurl 
the signature of the agent being in the vernacular. But thon it saifl 
that if the Raja, the lessor, did not know of the facts at the tim * or if his 
agents had no authority to admit the leases to be p.u’putiial tin* Ruju 
must liave come to know later that tlie Registeriiig OfFic a- bad trca!i*d 
them as “ perpetual leases ” and he did not o})ject. Whidimr In* kiu.'W 
at the time is not shown, for if it be admitted that ordinarilv d<M*um-‘}Us 
are returned to the per.sons presenting them, it is uLo not mm ami to 
give authority to the tenants to take out t'le wiiicii would show 

registration in Book I. Of Rxts. A r and 214 it is sai 1 mm only r.'cenUv 
came into tlie Raja's possession and the otin.T was }»rodiu*‘d by t/i** r-*.p )u. 
dent. It is, however, shown that at least one pali i with tlu* umr L. 

“ registered in Book I” was returned to the Raja, and fr.un thi*^ ami uihcr 
circumstances it is argued that aS'the Raja did not object ami he was, it is 
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said, alive to ] vis interests in these matters, that was an admission that the 
leases were what the Registrar took them to be. As above stated, if there 
had been any such admission it conld not be evidence on tiio issue before 
us. But on the facts it is not clear that there was such an admission. For 
if the Raja understood that the leases had been registered as permanent, 
the question would still arise whether he understood by permanency a fixed 
and certain tenure for the lives of the grantees as opposed to the previous 
liccu grants or permanency in the strict sense of perpetuity, tu's., as descen- 
dible to all heirvS. If he was spoken to about t)ie matter at all, he must 
have been told that the leases were registered in Book I as istemrari 
??iaIvararMeases. Apart from the question of admissibility, it seemv to me 
on the facts that the evidence is of too scanty and uncertain a nature to 
admit of the conclusions being drawn from ii, which the respondents 
sugge.st. Nextly, as to the Registrar’s opinion. Apart from the question 
of proof and admissibility, the fact that he translated the words molcarari 
istemrari by “ pei-petual lease” does not prove that that was the special 
local meaning of these terms in Hazaribagh. That may have been his ovvn 
opinion as to the general meaning of these words at Ha^aribagh and 
elsewhere. That m'^atiirig has been long the subject of dispute ; and 
others besides himself, such as the Deputy Commissioner who decided the 
cases referred to in Prem Koeri a id Amir Khan’s, took that view of their 
meaning. It is certainly noteworthy in this connection that if the words 
did bear a special well known local meaning, tlieir decisions were not based 
on this fact, but on judicial precedents which did not proceed on special 
local usage. Mr. Westland, the Registrar, may have also formed his 
coucliBions on considerations quite independent of tiie special local usage 
alleged. 

It may, however, be argued that, even if evidence is inadmissible to 
prove directly the intention of the Ie.ssor, evidence is admissible to establish 
the special meaning of tlie words istemrari mokarari in district Hazaribagh, 
and that evidence showing that the Jessor uodenstood these words in a 
particular sense is evidence of such alleged local meaning. In tlie first 
place on the facts it would have to be shown not merely tlvat tlie Baja, the 
lessor, did luiderstand by the words mokarari a permanent, fieri* 

table interest, but that be did so because tliat was the local meaning of the ve 
words. But as each finding on this case may re-act upon and depend 
upon others, to hold tliis, we should have to hold that tlie other evidence in 
the case pointed tc the existence of a special local meaning. But in my 
•opinion it does not ; and if that be so, the lessor could not have made any 
admission or dcaie anything from vvhich it could be inferred tiiat t'here wa.s a 
customary meaning as to the word in question. These mokarari leases were 
introduced by the Raja for the first time in lus estate. At the time the 
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leases were granted, the law was tlmfe tlie word mokanni i^^temrari did not 
import heritable interests w'itboiit further worths to that cfl’ri'l. Mxoopt the 
gadi sa7iads mid Jahulitjais denlt witli alread^-^ no tlocunients an* pn dacod 
which are relied upon to show that the words u»erition<*d wort* unth-rstood 
otherwise in Hazarihagh district, and, as the learned Judge has himself 
held, the oral evidence k of no account. So far from the wa-rds having 
then| acquired a well-known speciid meaning, the oral evidenf-c tejidered hy 
the defendants that they objected to the leases on the ground that, t.hey 
contained no wmrds of inheritance, the documentary evidence such as the 
al aulad leases to which I have referred, the fact th,‘tt previous judicial 
deciBion favourable to the lessees did not proceed upon the existence of any 
sued) local meaning as alleged, and the fact tiiat notwithstandiiig iTfxMt.ed 
controversy this allegation of ciistonmry meaning was not set up till tlie 
present suit, negative the existence in 1864 of any such special meaning 
as is alleged: and if the vrords had no delined local meaning in 1884, 
any statement of the Baja which we arc asked to infer from his conduct 
must, even if made out (wdiich 1 am not prepared to hold) be, in fact, 
referrible to the lessor’s own notions as to the meaning of the words he 
used rather than to any knowdedge and admission on his part of a special 
customary meaning in the district of Hazarlbagh. 

The conclusion therefore at which I arrive is that the respondents have 
failed to prove this issue relating to tlie existence of a special local numning 
at Hazaribagh, an issue which was not raised in previous litigatioos and 
which in my opinion is an after-thought designed to meet the dUheulties 
created by the adverse judicial precedents to which I liave referred. 

The last matter for considerations is certain other circumhtanoe.s which 
are alleged to support and rebut the defendant’s case and wlncfi may he con- 
veniently dealt with together. The chief matters relied on in this connec- 
tion are the circumstances under which the lea.ses wore execiitcd, and the 
subsequent conduct of the parties. 

As has been pointed out by the learned Judge, according tu tlui decisions 
of the Sudder Dewani in the period 1848-1860* it was held tfmt the words 
istemrari mo kai'ari did not import an heritable interest without additional 
words of inheritance. It was while the law was in this state that the. first 
lot of leases were executed in 1864, commencing from the 27th Novernher 
of that year. These were followed by a few more in 1865 and the largest 
number in 1866. the last of these being on 22nd September, 1866. In 1864 
the ghatwali case Munmnjun Smgk v. Lehvumd Bbigh {\) \nxd be(*n dis- 
missed by the first Court. In appeal to the High Court on the I7t!,» Jtnuq 
1865, and therefore after the first lot of leases, it was held iiint the won! 
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istemrari imported an hereditary interest, a view which was not accepted by 
the Privy Council in 1873 to which the case went in appeal (1), thoagh it 
affirmed the decision of the High Court on the ground that, though it was 
doubtful whether the words Istemniri molcar art ted an hereditary in- 

terests, still coupling those words wit'fi the usage proved, tenures which were 
ghatioali (to which X may observe other consideration applied), were heredi- 
tary. The case of Msst, LaJcIiU Koimr v, Roy Bari Krishna Singh {2) 
which decided that the istemrari imkarari contained in a in 

themselves conveyed an hereditary right in perpetuity was decided in 1869, 
after all the leases in question had been granted, and was followed within 
three years by the resumption suit of Maharani Prem Koeri, to which refer- 
ence is later made. If therefore any inference is to be drawn from the 
state of the law as it existed at the date of the execution of the Erst of 
mohararis wdiich the latter ones substantially reproduce, it would be one 
favourable to the plaintiff. The learned Judge is, liowever, of opinion that 
neither of the parties were inffuenced by a knowledge of the state of the 
law on the point and did not enter into the transactions in suit either in! 
view of the previous decisions of the Sudder Dewani, holding that the word 
istemrari did not import hereditary interest or the ghatwali gs.'SQ in the year 
1865 when the contrary was held for the first time. It is, however, not 
improbable that those who were responsible for the draft lease may have 
known that, according to judicial precedent, the w'ord^ istemrari moJearari 
which were then used in the Ramgarh zamindarl for the first time did not 
import heritable interest. On the other hand there is some evidence that tlie 
Raja liimself was not aware of these decisions. However this may be, it is 
clear that the state of the law on the subject, when the leases were first 
granted, does not assist the defendant. The alleged oral conversations on the 
subject of the leases, whether as given by the plaintiff or defendants’ 
witnesses are not believed by the Judge and have not been relied upon for 
the respondent. As I have already said, the fact the latter thought it 
necessary tovset up this case militates against the existence of a well-known 
customary meaning of the words istemrari molcarari at liazaribagh. The 
circumstances attending the next step, viz., registration, I have already 
dealt with, as also the condition of the zamindari at the time and the 
increase of the rental and taking of the mZamTand the omission of mention 
of the latter in the leases in suit, though both the fact that salami was 
given its amount (which was sometimes very large), were set forth in the 
admittedly al-aulad leases. This fact, as also the mention of the terms of 
inheritance in the admittedly permanent leases, the fact that some of the 


363 

1915 

Ram Naratn 
Singh 

V. 

Chota 

NAGrUR 

Banking 

Association. 

WOODEOFFE 

J. 


364 


1916 

Ram Nabaln’ 
Singh 

V, 

Chota 

KaGI'I'E 

Banking 

:AssoeiATiON. 

W OODEOFFE 

J. 


INDIAN LAW REPORTS [VOL. XLIII. 

grantees of the al-auhti patta snbseqiieiitiy took ;?D)/otr(f?v.s‘ rr<.tDi the Kaja 
tell against the defendants’ case. It mohimr I uUunrari irs Ila/An'iS)agh 
meant of tlieraselves heritable interests, what was tiic iioces^iiy of ihn ntimr 
words of inlieritance ? If tliey did not, wdiy did not thn Inssros who indd 
ahmilad leases accept mere mohararh without w'ords of inlKu-itance, if it 
was miderstood that the Raja wms granting an heritalile right V 

The lessor died in 1866. Ho no question of his eondunt uris<‘S in the 
case. There appears, however, to have been early draiings with the louses, 
for w^'e find in Ext. D, a purchase on the 30th Jidy, ami a sale aa’ain 
in 1872. As I have stated, there is no do uht that a large immhm' of 
alienations by the mohararidars have taken place and 1 think it must ho ludd 
that in a large nnmber of cases both parties, in such transaclions, tlunight 
that they were dealing with permanent hericahle intori'sts. Ah Mr. (dtak- 
ravarti points out there is evidence that as time went on lliti value of the 
properties generally increased instead of diminishing as they would do, if 
it was supporJod they were for a dim'nisliing term. We also timl tiiat some 
of tim properties were sold fnini 50, 40, 35 to j<> i years’ purchase. I 
have, however, already pointed out that tlii^ lielief in the pernuuient 
character of the grants was due I think to the judicial precedent to that 
effect and not, in my opinion, to the general knowledge of a customary 
meaning of the terms istemrari moJcarari in ilazarii)ag]i. Some reliance is 
placed by the respondents on the fact that Srimati Prein Koeri, in 1871 
brought a suit to resume one of these leases and that the claim to resaiiip- 
tion was based on the failure of the male line of the lust h<»lder. It is, in 
he first place, argued tliat any admission by the tenatit for life was not 
binding and did not affect the reversioner, and I think this is so. On the 
facts, however, the learned Judge finds that as a lady she knew little abtmt 
the matter and as mo/ramria, were a ncAV form of lease in t\u‘. estate she 
probably thought that a jaipeV had been created. She apparently did so, 
judging from her plaint. But this fact does not assi-t the d».*femlant, for 
her claim to resume shows that she did not regard the ii.*as(‘s us psTmunent 
in the sense claimed by them. In this connection I may dttal with the 
learned Judge’s argument that the leases were penuam'ut, because th«‘ Raja 
gave his sanction to such as were granted by female meanbt^rs tjf t.he fnnii- 
jy. It seems clear that if the lessees were to be given estates for t heir 
lives, that estate could only be guaranteed to them by the, as.seiU of the 
reversioner. For it might well be that the life-t ‘mint might die and lier 
interest be put an end to during tlie life of the lessees. I’lni faet that 
Srimati Frern Koeri instituted a suit for resumption also w.-akeos ihe 
argument that Raja Nam Narain, who wa^ a stranger in tie* grant of 
these leases, instituted Amir Khan’s ca.se, through di.>,a{q)uintiia‘fsi at liiid- 
ing that a large part of the estate had been permanently alienated by hi-s 
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predecessor: and that tlierefore that suit vvas not a genuine challenge of 
the permanent character of these leases hut an attempt by one who well 
knew tiiat they were permanent to get a declaration to the contrary. Then 
it is said tliat the Ilahima Jaidad shows that the leases were permanent. 
The former were properties from the income of whicli the revenue and 
otlier demands were met. Tiie learned Judge thinks that as tlie revenue 
was a permanent obligation therefore tlie properties set apart for its 
payment (iocdtidiog the mokararis in suit) must have been permanent. 
But this does not fi.>lIow. Moreover, we find ticoas^ kliairats ixad. jaigir in 
the list. Some reliance may be placed on the fact that no Death Kegiste*^ 
of tfie mokararidai's appears to liave been kept : tliough on the other hand 
it may be argued that tlm tenants did not apply to get themselves regis- 
tered in the zamindar’s sherista. The main question on this part of the 
case is— did the lessor or his successors ever recognise the heritable charac- 
ter of the leases by I’ecogriising heirs as tenants, accepting rent from them 
and BO forth ? The learned Judge has found that he did not and in this 
I agree with him. It appears to be clear that from the time of Amir 
Khan's Case (1) the Ilajas have all along been maintaining that these leases 
are not hereditary notwithstanding adverse judicial decisions to which they 
had temporarily to bow. When, however, owing to the decision of Judicial 
Committee this Court took a different view of tlie meaning of the words 
istemrdri mokarari and the leases in suit, then the Baja was again able to 
effectively challenge, and has challenged their permanency. In the ease, 
however, of appeal No. 96 of lOlO, it is necessary to go into this question 
in detail, because it is alleged tuat in tins case at least recognitibu was 
established. The original moharandars were a man named Klmshilal, and 
bis disciple R up Das. The latter died, according to the plaintiff, in 1882,^ 
tlioiigli the respondent contends it was sometime before 1880. It is tlieo 
alleged tliat the Baja recognised as mokararldar an heir of this man and 
as the heir is stiff living, the property cannot in any event be resumed till 
his death. The person, however, who is said to have been recogni.sed by 
Samp Das was not an iieir of, but a co-discipie of Riip Das, ifor the spiri- 
tual father would succeed to Rup Das and not a brother chela. It is then 
said that as the holders of the property were recogjiised as tenants, tlie}" 
cannot be ejected without notice. It is admitted that if they Jire tenants 
notice is necessary. Tlie question, Ivowever, is whether there lias been 
recognition of Sanip Das or the present holders as tenants. Tlie lease 
would in any case last til! the death of Khushi Lai which was in 1896-97, 
and no recognition of Sanip, even if it took place before the death of 
Khushi Lai would affect the plairit|ff. Reliance, however, for the respondent 
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is plac( 3 d on receipts granted l)y the mohararidar and on receipts wlii<;h are 
said to have been granted after the death of Khnnid Lai by the Uajabs mort- 
gagee Jadn Nath Mukerji, The Raja is obviouniy not coneerm^d witli tlirt 
acts of his inohararUlar. It seenjs also plain that what the Uaja’s mort- 
gagee did in this matter would not bind him, and furth(,*r thca-e is an express 
provision in the mortgage which, it is to be noted, was before tiie. di/ath of 
Khushi Lai, that the mortgagee to whom the rents were mortgagcti was not 
to take rent froiii tiie lieirs oE the moJeararidars. If tlierefore the mortga- 
gee’s receipts l)ear the nami of Sarup Das, it was in diiect contravention 
■‘of the instructions of the mortgagor, wiiich tiic sou of the mortgagee 
admits, and were as I think inserted by mistake, for we find that tlu? mort- 
gagee gave a Jm iimnaina (Ext. n) to Mohant Khushi Lai (jii the IGth 
August, though admittedly he liad been then doa<l some 3 or 4 years. Re- 
liance is also placed in a road cess return (Ext. f) whicii could not admittedly 
have been filed before 1899, in which tlje Raja is said to have recognised 
both Khushi Lai anl Sarup as tenants, though the former had long been 
dead. This shows also that the Raja was unaware of Khushi Labs deatlu 
Again we find in Ext. A 2, a rent receipt, dated 27th Octolaa*, 1880, to 
Khuslii L'll and Sarup Das. though if Rup Das did not die till 1882. the 
latter had not succeeded tlie former. There was evidently some mistake 
of which advantage is sought to be taken. For the appellant it is suggested 
that the fact that Sarup’s name appears o • some papers is due eitlmr to ifj- 
advertence or more possibly a mistake arising out of tiie fact that th<j linal 
Sin the name of Klm.shi Lai Das was transferred to the word Rup Das, which 
followed it making the latter Sarup Das. However this may be, tliC Raja 
cannot bo held to have recognised the alleged heir or their tenants unless he 
was aware of ihe facts and tlie holding over was witli his express cemsent. 
This is not shown, nor is it likely tliat the lessors whf> have persistently 
refused to recognise any heirs of mokararidrs shouhi huv(3 done so in this 
case were tlie person alleged to have lieen treated as tenant was imt even 
an heir Sarup Das has himself disclaimed interest, thougli he may m»t be 
a satisfactory witness. His evidence U attacked on the grounds amongst 
others that in 1881, 1900 and 1902 he signed certain d{)cuments ( I !i 
I n 2, and lo 1, lo 21 ). It i.s not certain what the documents were about 
which he was cross-examined, but it is clear he was not cross-examineti so 
as to show why it is that liis name appears in the papers ori whhdt the 
respondent relies. 

In my opinion the respondent in this appeal fails to make out any 
recognition. What he seeks to do is to take advantage of tine fact that 
either through inadvertence or error Sarup’s name apppears to have fTcpt 
into some of the papers, but that he or the present holders were ever ktiow- 
ingly recogiiised by the Raja as tenants I do not believe. 
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Ill my opioioB, that part of the case which has been compendiously 
described as *’ Si-nTOundin^^s, circumstances and subsequent conduct’’ do not 
■enable me to say that the leases were hereditary permanent interests. 

In conclusion, I hold that the defendants have not established the exist- 
ence of the special local meaning of the words istemrari moharari alleged, 
that these words in the lease do not import a perpetual heritable interest 
per $6. that there is nothing else in the lease or in the circumstances of the 
case from which such an interest is to be inferred. The case is (with one 
exception), similar to the previous decisions of this Court holding that 
permanent hereditary interests were not given by these leases. The only 
difference between the cases is that in the present suit a special local meaning 
■of the words is for the first time pleaded and is sought., 

to he supported not only by documents which were used in the previous 
cases but by evidence relating to the registration of the leases, which 
though it must have been as equally then available as it now is, put forward 
for the first time in this suit. The allegation involved in this third issue 
appears to me to be an after-thought, and in my opinion has not been made 
out ; and as in my opinion the decision of the case practically turns on 
whether the defendants have established the alleged customary meaning of 
the words isiemrari mo^^arari in Hazaribagh, T would therefore decree this 
suit and appeal with costs. 

As there is a difference of opinion and there is therefore no majority 
■concurring in a judgment varying or reversing the decree appealed from, 
that decree must be confirmed and the appeal dismissed with costs in 
Appeal No. 66 of 1910. This order, as the previous judgments, governs all 
the appeals, but only one hearing fee will be allowed. 

CoXE J. I think that the decisirn of the Court below is right, and 
that the leases of 1 804-66 were I-eases in perpetuity. 

What we liave to decide is what the parties meant in 1864 by the words 
isiemrari moharari. The meaning popularly attached to the word istsmrari 
appear.s to me to be no longer in accordance with the interpretation of it by 
tlie Sudder Dewani xidalat. There is nothing contrary to experience in the 
supposition that in the course of years the meaning of a word may 
ciiangc, nor are we bound by any rule of law to hold that a term must 
always mean wliat it has once meant. 

I certainly have the greatC'it respect on a point of this kind for the 
opinion 0 “ the Sudder D-ewani A'ialafc. The Judge.s must have been well 
acquainted witii the lauguage of the districts, and their opinions on the 
meaning of a term in common use in their time would be to me almost 
conclusive. 

Four cases have been cited from these reports. The first is Bahoo 
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Toohee Nnrain 8ahee:-\\ Bahm Mo(tnuram Bln<jh (I)* This was 
by a ainfrle Judge, who quoted 4 preeederits auiorig the many that might 
d(Hibtless be and held that it tiad been ‘‘ repeatedly rtded that 

tine perinanence (is'tfrararO expressed in these paftas bus refare.ma* only h> 
the term of existence of the grantee.'’ And the loarne<! Judg*' observed that 
his own koowltHlge confirmed the correctness of this view. 1’ba riue lik*- 
severa! otbers, related to a nuiintonance grant by the Tikari Raj. I Irsd it 
difficult to believe that, even then, the Word iHte.mran '' was used tn* 
express a grant for life and that alone* ("irants for nmintiuianee to a 
dependent member of a family are often for life, and Imises for ser vine also 
are often, though by no means always, intended not to be In'reditary. But: 
the idea of the son succeeding to the father’s posithm is so ingrairsed that I 
imagine that, even in 1848, the right of a son to inherit an i$tp.mrari tmnire 
could have been questioned, but in very few cases and, indvoil, in hardly any 
outside the classes of service tenures and gra' ta for nmintenanee, tliough 1 
fully admit that, on the comparatively rare occasio'-s when a grant for life 
was given, the term istemrari'^ was then employed. 

Tlie next case is Musst. Ameeroomiissa Begum v. Maharaja Iletnaram 
Singh (2). That too was a grant for maintenance and it was bcl'l tliat 
although isiemrarV^ means perpetual yet such grants according to 
the usage of the country were personal to the grantee.” 

In the case of Rajah Modenarain Singh v. KantkiU 0^) nil the papers 
liad been burnt and, in tlie absence of otheu’ evidence, the court folt itself 
bound by the precedents to hold that the grant was for life. J’he casi* of 
Sarohur Singh v. Rajah Mehendernarain Shigh also (4) is based on prece- 
■ dents. 

After 1860, the tide turned, and were it not for the decisitui in Tnhhl 
Femhad Singh v. Ramnarain Smgh (5) and the cases based ort if. to whielt 
I wull refer later, I doubt not that there woidd now bv‘ im qunsiion that 
an istemrari lease is a lease for ever. 1 should indee<l be surpris->d to irnrn 
that, if now-a-days two persons, of ordinary educatitm but unaejpTainpMi 
with the special rulings on the subject, were to enter into a i>argain for tie* 
exchange of <an isie7?irari lease and kafniUyai, it w’ould occur t * viiliicr of 
- them that the lease was to be anything but perp^dual. 

The first case in which this view was taken was that (»f Munrunjuu 
Singh v. Rajah Lelanund Singh One of the Jmigi'S wa s Sir <l'urgo 

(1) (1848) S. D. A. 752 ; (5) (1885) L L. U. 12 < Vm. 117; 

lOT.D. (0 S.) 532. L. R. 12 L A. 

(2) (1853) S. a L 648* (6) (t8l)5) 3 W. U. 8 4 : on review 

(3) (1859) S*aA. 1572. (I86G)5 W. IL IGI, 

(4) (1860) S. D. A. 577. . 
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Campbell, whose kiiowledge of tlie country cannot be questioned. That 
was a case of a gliatwaU tenure and the suit was brought to eject the 
grantee’s heirs, because the services were no longer required. It was 
decided that ‘‘ isternrari ” meant perpetual. The S. D. A. decisions were re- 
ferred to but not follcwed. This decision was appealed to the -P. 0. and 
tlieir Lordships held that the lease, coupled with the usage, showed tiie 
tenure to be hereditary, though they observed that it was doubtful, wliether 
is!5em?wi m-3ant permanent for life or permanent for ever (1). In 1,867 
the P. G. case of Bahoo DhunpiU Shigh v. Gooman Shigli (2) was decided. 
That was a suit Lir enhancement of rent. It was held that a patta could 
not be assumed to convey an estate of inheritance without special words. 
But tlieir Lordship.s remarked that if the tenure was moJcarari isiemrari 
there wa-i an end of the case. 

In Miuammit Lakhn Kowar v. Rog IJari Krishna Sing i^i) it was 
held that istemrari meant for ever and the S. D. A. decisions were not 
followed. 

In 1870 the decision in Lakhu Kowar s Case (3) was followed in Karu- 
nakar Maliati v. Niladhro Chowdhrg (4) and it was held tiiat the word 
istemrari showed the intention that the lease should be perpetual and if it 
were perpetual, the liereditary character would follow from it. 

Then in 1875 was instituted Amir Khans case^ which was a suit to 
recover property covered by one of the istemrari leases now under con- 
sideration, on thcdeath of the original lessees. The courts following the 
decision in Lakhu Kowar's Case (3) held that the leases were perpetual. 
The decision of the court of first instance was given by Colonel Boddam who 
had a thorough knowledge of the district. In dealing with the supposition 
that the Raja might liave intended to grant life leases, and that the teuantB 
were deceived, he seems to have assumed as a matter of course that ‘‘the 
meaning of the term as generally understood ” was perpetual, and implied 
that the leases would never be disturbed in that or in the following genera- 
tions, And the Judicial CommiBsioner of Chota Nagpur seems also to have 
taken this for granted, as he says — “It is not impossible that tlie Oidginal 
grantor or his advisers contemplated tlie possibility of their limiting such 
grants to the lives of the heirs of the grantees. If so they overreached 
tliemselves, for it cannot be doubted that the grantees believed that they were 
pLircliasing a moknrari istemrari title.” 

On a question of tliis kind I think no antfiority conlil stand liigher than 


(1) (IH73| 13 IL L. li. 124 ; 

L. ll Sn.p. Vol. iSi. 

(2) (1867) I I Moo, f. A. 433 ; 

b W. IL P. C, 3. 


(3) (iSOlu 3 B. L. R. A.C 226 ; 
12 W. R. 3. 

(■n (1870) 5 B. L. E, 652 : 

14 W. E. 1 07, 
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i'hafc of Mr, Jiistic'i Fiell,. atjij in para.j^raph 37 of ehaptor 7 of his Intro- 
iliicfcion to tlieile.-?ul!ifcionA, pnbiishei! in 1875, hi* dofiuo-i idemrart tenures 
as teiuire.? granted in perpetuity. Am! a great ci-al lah-r, in tie? Tagore 
Law Leciiiro of 189S, Mr, Mitrav afterwards Mr. JnOiee Mitra, rvlHerves : 
‘‘ Term res held at liTtMl rent and in perpetuity fis^emrori or ?/DJ.vtrn,ri and 
mourim) are in reality instances of alienations of land^ suitjeet only to pav” 
meat by the alieneea and all persons lioiding through tienn of iixe i sum-* iri 
perpetuity to the alienors, ami tboie edaiming un lor them.*' fn liotli 
these last instances, I attach importance to tlie evident uneo:iMt‘i'HHr!e js of 
the observation. Both the learned authors must liave lieen perf 'f*{.iy fanujiar 
with the conflict of authority over this term, lint wiie.o thoy oiuploy.'d it 
as a term in common lue without reference to the rulin.rs with regard to it, 
it evidently did not occur to them that it could mean anything but a 
perpetual tenure. 

There is oral evidence in this case, which seems to me worthy of respect 
that tiie term is now understood as giving a penn inont interc.sfc, Gopal 
Chandra Sen was in Government sersdee in llazaribagh from I8f>7 to 1895, 
and for a large portion of that time was connected with iiie Eocniinhared 
Estates Department. He says that throughout his experience he always 
understood the term mohanri istemrari to mian a permanent interest. He 
certainly is in a position to know the meaning of words in u.sc in llaxaribagh 
and the f<act that he is a director of the defendant hank doe.M ivd deprive his 
evidence of all value. Still stronger evidence i.s that of Krishnaebandra 
Ghosh, who fills tiie responsible post of Manager of the Court of Wanh 
and Encumbered Estate, and seems to have no interest in this uutt. It is 
impossible tliat he should not know how the term is generally understood 
in the district, and I can see no reason A^hy he sh aild be distrusted. 
Radhikaprasad Mallik wa^ in Government service from IS ln 1893, ridng 
(o the position of Head Clerk of the Deputy CommisHiorb?r\s nfue*. I!i«? 
position of course is not equal to tlmt of Kri-shnachamlra iTlmsh, an i lie jb a 
director a£ the defendant bank, but I do not regard his evid.oice as wholly 
negligible. Babu Gopeshwar Singh, Dewan of tfif3 Rrcorl lioom of the 
Burdwan Raj, wlio seems entirely imlependent, says that in that Raj 
hsfmrari tenures are perinaneat, basing lus opinion on the faet that <‘Vf*n 
when there are no words of inheritance, they are never resiim ‘d. 

Moreover, it is only to be expected that in the coar.se of tim^. the term 
should come to he regarded as meaning perpetual, even if at first it signi- 
fied only a lease for life. Its original meaning is eoatinuing.” Now a lease 
for life i.s a lease terminating on the occurrence of a very definite coatin' 
gency. The unsuitability of this vajjue, indefinite and aim >st tinnhianiog 
term to denote such a lease must be apparent, unless it is cone 'd-*;! tliat 
that term, whether suitable or not, was alway.5 conventionally employed 
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to signify that particular kind of lease and no other. But this is by no 
means the case, leases for life being very unusual, while isiemrari leases are 
as common as possible. Obviously therefore when any one wanted to 
ore&te tfiis unusual form of lease, he might reasonably be expected to 
prefer the use of words (of which there is no lack), which would signify 
what he wanted and thus the use of this word which iiardly signifies 
any tiling in connection with a lease for life, v^ould fall more and more 
into desuetude for tliat purpose. Again, as I have said, the idea of the son 
succeeding to the father’s position is ingrained, and the cases in which 
the heirs ot istemraridars are recognized must be far in excess of these 
in which they are not recognized, and thus in the course of time the 
meaning of tlie term in its popular acceptation would naturally tend more 
and more to signify perpetuity. As an illustration I may quote paragraph 
143 of the Tenure Report of Hazaribagh, Dealing with the neighbouring 
pargana of Kharakdiha, the author says “of temporary leases there are 
The custom of leasing out their villages is general throughout the 
pargana. but although the farmer has no permanent interest in his tenure, 
it frequently happens that a lease descends for generations in the same 
family, until the former becomes imbued with the idea that he has a legal 
right to hold the lease of the village. I am not sure that this idea is 
entirely erroneous.” If then it is so common and easy for mere temporary 
leases to acquire the reputation of permanence, it can well be understood 
how naturally isiemrari leases, wiiich admittedly include some idea of 
permanence, come to acquire the meaning of leases in .perpetuity. 

The cases of V. (1) and Attorney- General v. Clayham{2) 

seem to me authority for holding that evidence may he taken and examined 
in order to show what meaning wa.s attaclied to a particular expression at 
a particular time. In tlie former case Parke J, observed “ In the first place, 
there is no doubt that not only where the language of the instrument is 
such as the Court does not understand, it is competent to receive evidence 
of the proper meaiuDg of that language, as when it is written in a foreign 
tongue, but it is also competent w’here technical words or peculiar terms, 
or indeed any expressions^ are used which at the time the instrument was 
written, had acquired an appropriate meaning either generally or by local 
usage or amongst particular clashes” And Tiudal C, J. said “ the true 
interpretation of every iiistiaunent being inanife.stly that which will make 
the instrument speak the intenf.ioii of the party at the time it was made, 
it has always been considered as an exception, t-r perhaps, to speak more 
precisely, imt so much as an exception from, Imt as a con diary to, tlie 

(1) (1842) 0 CL & Fin. ' 355 (2) (1856) 4 DeG. M. & CL 591, 627 ; 

8B. IL 450. -43^11.638. 
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.tH'HCTa! riilo fihuvi* tlmt whoro any doiihl arises ih** truo htush 

uihI uiaannij.^ of thi* words tliomsolvos, or any diiVn'nity U'- to nppiioa- 
iioii uisdtT tin* sMiTotmdiiiy; t.*irotnnstaiu^i‘S, thn sonso uial mojjahijj;' of tiio 
laii^iiaay may )n‘ invost.igatisl atal .TS(‘**rt:ihit,‘ii hy * o'(> 7 <m/\s‘ iho 

inslranioiil itsolf : for ImMIi rouson and eommon sfot^i* ay'iT • Ihal iw no 
ot.lior uioai*’^ can th<* lan'zuaj^’e of the instrum mi ho niado to spiatk tho roa5 
mind (jf tho parly.” 

In the (!aso (H* AWintPJtGeneTid v. (‘hipham,{\) tla* oasn of Hhort^ 
V. (2) was roJVn'od to in tin.* following tarioH ; — 

“ in tliat case parole evidence was necessary, in ordor to enahk tiic 
Coiirl ri>;'litly to midersUnul tin; <ieed. CkTOiin words, won* ust*d whieii it 
Was noues^ary to condanie. and this not he <k>ne wil hont admitlini^ a 

groat deal (d’ evideiiet^ as to the state of religions parties at tlu? tiino when 
the deeds were framed. For such a pnrp()se the ovidenct?. %va8 most 
rcasonahie. It wa-i like tiie evidence affordea by a (iictioaary, wliich enahleB 
ns to trarislate a foreign language ; or a hook of sciencip wdiieh gives us 
the moaning of words of art.” 

I may refer also, in passing, to Rafjhitjivao Saheh v. Lukslan'inrao 
Saheh (3). 

“ Such evidence can also, in my opinion, he hrouglit within tie* t(.*rnjH of 
Bcction OS of the Kvidenee Act, which admits explamiti<.m ijf tochnieal. 
local ami provincial expressions and of words used in a pecuhnr sifusc?."’ 
Jdow it may he conceded that, although both parties from time to time have 
pleaded that the meaning they respectively attach to tot* t:<.*rm istfmmri is a 
local meaning, cusLomary to Hazarii>agh, yet it is now undi.-j<uiod Umt thi* 
word bcarvS the same meaning in Huzaribagh as eisewla-ro, [ do mit think, 
however, that the fact excludes all evidence of its meardijg. Iln* parties 
live in Hazaril.jagh. They need not be expected to have any opinitm about 
the meaning’ the term hears elsewhere. They are, I tiiink, naitf-’d tn say 
that at any rate in Hazari])agh, with which alone tiiey an* ac'piuinted, the 
term bears such and such a meaning, and it seems u u reuse uja hie that such 
evidence should be shut out, because the cliange tiiat has come over tho 
meaning of the word in Ilazuribagh has come, over it elsc*whi*rc afso. (fr, 
to put the matter in another way, either the term itself signifies p»'rp«*tuity, 
or it docs not. If it does, there is an era, I of the cuhc If it dees not. 
then the f ict that it has come to hear wdiat is nut its original meaning 
shows that it is used in a peculiar sense, which can he proved uitder 
section of the Eviiience Act. 

(1) (1855) 4 DeG. M. & G. 501, 627 ; (2) (1H42) 9 Cl. Fin. 355 ; 

43 E. K. 638. 8 E. H. 450, 

(3) (1912)1. L, R. 36 Bom. 639. 


YOL. XLIII.] CALCUTTA SEEIES. 


373 


Needless to say I do not tbiuk that there is anything in the decision of 1915 

TulsJiiF ershad Small y. Ramnaram Singh (1), which relate^ to a document 

^ y ^ ; Eam Narain 

of 1850, renewing another of 1832, that conclusively establishes the StXGu 


meaning of the word '/s/emrari. If I thought that was the effect of the 
decision, I should not enquire further into the matter. What their Lord- 
ships say, however, is that, though the words utemrari molcarari do mt per 
M an estate of inheritance, such an estate can be conveyed by these A, 

words and these words alone, if the other terms of the instrument, the 
circumstances under which it was made, or the subsequent conduct of the 
parties showed that their intention was that such an estate should be 
conveyed. In other words if no evidence but a grant of an istemrari were 
producc3d, the tenant would not be able to claim an estate of inheritance, 
but if that, and that only, were produced by the landlord, tlie tenant would 
be entitled to show aliunde that the grantor intended to give him an estate 
of inheritance. 

1 turn now to the evidence of the conduct of the parties. This is ad- 
missible to show their intention at the time the deed was executed, and 
this, on reflection, will be found to be very much the same question in 
another form as tliat of the meaning wliich the words generally bore at 
the time and place that the transaction took place. Tiiat such evidence of 
conduct is admissible seems to me well settled. Of course if the terms of 
a deed are perfectly plain and unambiguous, evidence cannot be given to 
show that the parties intended something else; North Eastern Raihcayv. Has- 
tings (2), But as was pointed out by Lord Brampton in that case — if the 
deed is capable of two constructions conduct under it wmuld be irresistible 
proof as to which construction was correct. And that in cases of this 
nature evidence of conduct is admissible, seems to me conclusively estab- 
lished by two decisions of the Privy Council, namely Watson v. Mohesh 
Narain Roy (3), Bilasmoni Dasiy. Raja Sheopersad Singh (4), besides that 
of Tuhhi Pershad Singh v. Ramnarain Singh (1), already cited. 

In dealing with the question of conduct, it is well to remember tliat a 
man’s conduct is not only what he does, but wluit be does not do, and that 
the latter is often much the most significant. And in the present case the 
significance of tlie conduct of tlie parties is in my opinion greatly enhanced 
by the fact that this is not a case of one or two grarPs. Il would seem that 
the Raja contemplated the possibility of leasing out the whole of his estate. 
He certainly leased out a very large proportion of it. There were iii al} 
644 leases and the granting of them extended over nearly two years. It is 

(1) (1885) I. L. R. 12 Calc. 117 ; (3) (1875) 24 W. R. 176. 

L. R. 12 T. A. 205. (4) (1882) 1. L. R. 8 Calc. 664 ; 

(2) [19i)0] A. C. 260. L. E. 9 1. A. 33. 
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inipoH.sihle to ix'lieve that tra«sactit>fi on ho wholesale a scale «Ii«l not evokO' 
witlespromi interest and crmimenfe, or that any iniportarit part of t!p;m could 
Innve Ihroi iiora,Mninoticed or ioadvertentiy. 

The Ht.-oi^tration Act of 1864 was extended t«> tlu* HazariUaerh district 
on tlio ist January, 1865, and wa iiave not heen sliown any i;mfane«,* nf 
regi-itration before then. Under that Act all uhsointe tran.sfors of land 
hail, to he entered in Book 1, and other IraiiHfersof land in Iho-jk 2, Books 
were printed !>y ({overiimant orders with certain stt-ealkd maryinal spaces 
on tlie side of each page and in one (y£ these spaces tlie nature of the 
iriP.truinent had to be entered. Tfiis liad to he <lon<‘ in the presence of the 
parties, under the Government rules, which by secd/ion G4 had the same 
force as if they wore- inserted in this Act.” By tiu^ same rules all 
perpetual leases of immoveable property had to be eniered in Book 1, 
and leases other than perpetual leases in Book 2. This continucii to 
be tlie law until the passing of Hegistration Act, 1806, in April of 
that year. . ■ ■ 

. Now I am convinced that tiie parties knew perfectly well wdiat they 
were doing, and were not troubled by any doubte or iryngivingH, The 
evidence that has been given on both sides, of the ei|t|idrieH that were 
made to allay the alleged doubts of the parties a.s (o the meaning of the 
words moharari isteinrari^ has been disbelieved liy the Court lie low and to 
my mind is frankly incredible. It is not the apptdlanCs case that he misled 
the tenants, and indeed such a plea wmidd be fatal. If then the Haja had 
intended to give leases for life but had had misgivings that the word used 
might be construed as conveying a perpetual lease, what could have in-en 
easier than to insert suitable words such ns ia hayat or dndatji tak to 
prevent future misconception ? The plainiilT’s witness Kissen Dyai 
admits that grants with tlicse words were given in the Haj. Gn the otlier 
hand if the tenants thought they were getting per}>etual leases hut had 
misgivings that they might be construed as leasiLS for life, what could have 
been simpler than to put in such words as naskm had na$iiin or the like ? 
Neither of these courses was adopted and the conclusion to which I f 'el 
irresistibly drawn is that, whether the parties meant the ItUises to be for 
life or perpetual, they were quite agreed as to the meaning and had no 
real doubts about it. If any doubts had existe<I, they might have n.'inaincd 
unexpressed, while perhaps five or even ten leases wi.*ri* given. But I can- 
not believe that they remained unexpressed while 044 leases wom given 
during a period extending over nearly two years. And I find it impossible 
also to believe that if such doubts bad been expressed measures Wimld not 
have been taken to resolve them. 

AVhat then was the meaning which the parties attached to tiie w'ords ? 
I think on this point the mode of registration is oonciusive, Itegistratwn 


VOL. XLIII.] CALCUTTA SERIES. 


375 


is a solemn public action : Gang amoyi Dehi y, TroilucJchy a Nath Ohowdhry 
(1). The Registration officer, in order to write his books correctly, liad to 
find out what tlie transactions were. From January, 1865, to April, 1866. 
he had to record their nature in the presence of the parties. He recorded 
them all as perpetual leases, and he registered them in the book in whicli 
perpetual leases were registered, and not in the book in which other leases 
were registered. All tliis must have been done publicly and to the knowledge 
of all. It is not suggested that any protest wms ever made. Here too 
it seem.s to me that if these registrations were wrong, the error might 
have escaped notice for January and perhaps even into February. Bub 
I find it impo.5sibie to believe that it could have passed unnoticed for 
16 continuous months. And the only Inference that seems to me natural 
to draw is that it never struck the parties, their agents or the registration 
establishment that istemravi could mean anything else than a perpetual lease 
as tlie Registrar recorded it. 

I agree that no question of estoppel arises. After April, 1866, leases 
for life would also be registered in Book l,and there is nothing to show that 
the necessity of recording the nature of the document in the presence of 
the parties continued. I do not think it likely that the delendants, who 
purchased long afterwards, knew what the law had been in 1865 and 1866 
or could have been influenced by the registration of these documents in 
Book 1, wliicli after April, 1866, would have been perfectly right even for 
temporary leases. It was laid down in Najibulla Mulla v. Nusir Mistri (2) 
that the way in which a document was registered is evidence of what the 
parties intonded it to be. This was followed by Harington J., in Indra Bihi 
Y» Jain Sirdar Aliiri (3). It was also followed in Jagatdhar Narain Prasad 
Y. Brown (4). I think the question, whether the proceedings in the Regis- 
tration office are evidence of the intention of the parties, would depend on the 
further question whether they coukl be regarded as evidence of conduct, and 
that w’ouid depend upon whether the proceedings were taken with the know- 
ledge and acquiescence of the parties. It has been argued that, if the Baja 
had openly stated to the Registrar that the leases were for life, the state- 
ments would not be admissible. Statements, however, are not conduct, and 
if the Raja had volunteered sucli a statement, it would have suggested that 
he himself was in doubt what he was granting — a doubt in the Rajahs 
own mind could not be cleared up by evidence under section 93 of the 
Evidence Act. But conduct showing that he had no such doubts and 
himself asBurned, a matter of course, that the words of the grant implied 


1915 

Ram Naeain 
Singh 

V, 

Chota 

Nagpub 

Banking 

■Assooiation. 

COXE J. 


376 


11) IT) 

iiAM XaRAIX 
Sin an 

V." 

(.'hot A 
XAai-ifB 
Bankiki; 
Assoo,iA'riON. 

Cox IS J, 


m DIAN LAW .EEPOKTB. [VO 1.. X LI IL 

pfo'pf^uity seeniH to in e clearly adnib^ ami rnuch mon- vaiiuihl* as 
cvi<ienc<‘. 

Till! sts..‘ou(i principal reason, which leads me to htdifVr that tic* parties 
lunierstouii the leases to import perpetnity, is the faet that Hn- ii'nait 
majority of ttiem were for two lives. Out of tin.* olU leases (.f which 
details arc h;u<i to l>e available, we are informed that ail hm. un.* in tu'o 
names, 8 are in the names of a Hindu and Musalinan and 28 in lint 
TWinies of men of different casces. Now it seems im*r‘‘dihle to me that 
thyse can have been intended a-j joint tenancies. Hucli tenaoidies are 
unknown outside the joint family : Jor/eswar Niirdin Deo v, Ilnm (Jhnndrti 
followed in /iai Dhactli v, Patel Bechardaa {2) ; and it is hardly 
imaainable that a Hindu and a Musalman should contra'd. to hold land in 
common, and that on the death of one, the survivor should takr ids share. 
The learned doctor for the appellant agrees that the leases cannot havn*. 
been intended to create joint tenancies but tenancies in common. In 
Amir Khan^s Case, however, joint tenancies were dcfiuibdy pica l<*d by the 
Baja and the evidence of the witness Ghaiidimri Achhn fail Sintrli is to the 
effect that lie understood his lease to grant a joint tenancy lie says that 
he took the lease in bis own name and the name of idis brtdher-inTaw, 
so that, when he died, his brother-in-law might support his widow. But 
tenancies for life in common are almost equally dillicult to umh rstand. 
On that theory the parties intended that, on the ilcatii of ime lessee, Ids 
heirs should be entitled to hold during the life of the ofch(*r, in otficr words 
pur autre vie, a form of settlement liardly known in this country : 

V. Mohesih Narain Rtnf This certainly would have been a very 

unusual arrangement, and if really it was intended by tin* parii»'s it seems 
to me extraordinary that it should never have bcon put ch-arly into the 
contracts. Here too it must be remembered that the settling of all these 
contracts took nearly two years. It seems strange to me that not one of 
the 1,200 lessees should ever have asked that it might be explainf-d what 
was to happen when one of the co-lessees died, if any had so ask»*r|, tho 
difficulty is so apparent that it seems Impo.ssibh* that no >>teps Hhouiii have 
been taken to set it at rest. On the other hand if the has»->j were 
perpetual, the difficulty did not arise and no explanation nec.‘s.<ary. 
The fact, therefore, that it is not suggested that this difficulty (‘Vtu* 
occurred to the parties, seems to me strong corroboration of the view that 
they understood the leases to be perpetual. 

I need not refer in detail to the later cases on this point, Tf?.ey foiiou 
that of TuUJii Pershad Singh v. Rumnarain Singh (4) and so far. uf t-unrse, 

(1) (1896) L L. ii 23 Calc. 070. (4) (1885) L i.. Ih 12 fhlc. i!7 ; 

(2) (1902) 1. L. ii.26 Bom. 445. L. \l 12 L A, 2nm 

(3) (1875) 24 W. K. 176. 
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I ani in entire agreement with them. In Agin Bindh Ujgadhya v. Mohan 
Bihram ShaJi (1) the case was one of a grant for maintenance to a wife, 
and the circumstances altogetlier negatived the supposition of permanency. 
In tiie cases dealing’ with the Hazaribagh leases the two circti instances 
wliich lead me to hold that they were permanent are not considered. 

I have dealt at length with these two points because they seem to mo 
inexplicable on the supposition that the leases were for life. I do not 
think it necessary to discuss at length the rest of the voluminous evidence 
in the case, because, although it may raise a strong probability in favour of 
one side or the other, it seems to me perfectly reconcilable with either side. 
Take for instance the other terms of the documents. There are stringent 
provisions against tree cutting and alienation. It is argued, and the force 
of the argument is apparent, that if the Eaja was parting with the land for 
ever it would not matter to him whether trees were cut and the land 
alienated or not. On the other hand we find that similar provisions exist 
in all perpetual leases in the Burdwan Raj and Colonel Boddam explained the 
covenant against alienation as an attempt to take the leases out of the 
operation of section Cv of Act X of 1859, Moreover, it most be remem- 
bered that these leases constituted a new experiment and tliat the ticcas 
that preceded them had not proved at all satisfactory. The Raja may have 
imagined that there was quite a possible chance that the experiment wmuld 
fail, that the two would fall into arrears, and that the land would 
be back on his liands. All this evidence therefore seems to me quite 
reconcilable with the case of either side. Again much stress has been laid 
on the gadi sanads and mouza saiiads. Their history is obscure, but the 
probabilities seem to be that they were given by the military authorities at 
the conquest of Hazaril.)aglj, and subsequently confirmed by the Collector. 
In the enquiries, liowever, tiiat preceded the Permanent Settlement a doubt 
was raised whetlier these were permanent tenures. Apparently w^hile this 
doubt was being settled provisional hahuliyais were taken from the holders, 
but nitiiiiately the tenures were confirmed. It is argued that as these were 
htemrari tenures without words of inheritance, they show that idemrari 
then meant a pcrmanciit tenure. The S. D. A. decisions show tliat it did 
not necessaril}^ mean that It is probable enough that the existence of 
these tenures had tlieir share in creating the belief in the vicinity that 
idemrarl tenures were perpetual But they might have had tliat effect 
in any case, whether they were really heritable or not. In the first place, 
if they Imd contained words of inheritance, they might still have been 
talked aliout in ordinary conversation as hUmrari tenures, and in the 
course of years have led people to attach the idea of permanence to 
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istejnrari teimres without words of iidifritaiiop. {h' 0 |d<' do iint talk ultout 
uUmrari tt^-(mlad tenures in ordinary eoavt-rsalion In th** s^M-ond place 
the qncrition of BU.ceesBkin was never i*onsidc‘red, I’hey a sort of 

scoadee truiiires inider (loveriuaent wldi-a Htc scrvif<'s wt-n* pt-rfornied 
GoverTiiuoDt would never Imve thought of rt'Hiiining thf-ru. 'Fht* (Oily thiny^ 
tiiat was in doubt was whether the revenue wa.s fixed. 

The appellant lias produced some lipases, in whiedi tie.' wi»rds aLnulad 
occur, and it is argued that they show that wonis of iidierihtncc Vvcre iHrfl 
in Iluzaribagh when an estate of inheritance wa.s given. Xi) d.udit lie, -sc 
documents are in his favour, but the fact that one conveyameT. if oih* ran 
apply such a term to a Hazaribagh draft^^man of tfie 'sixtieH, used words uf 
inheritance in bis documents, does not show tliat anotiuT, who ijid noi. use 
them, did not intend to convey an estate of iuhoritain't-. We have the 
authority of the P. C. tliat such an estate can he conveyed withniit words 
of inheritance. And these transactions are very dilhwent from tlio leases in 
suit. They are more sales than leases, by wdiicli I mean that they are excen- 
ted, not to enliance the income of the grantor, hut for a sum down. Th<^ 
rent reserved in every case is insigniBcant and it is evid iit thai rhe so-ealled 
lease was granted simply for the premium. The leases in suit on the orhf*r 
hand are said to have increased the Raja’s income by Hs. -Phtluik 

It is argued that the Raja would never have hctui nsidy to part with 
his whole property in this way. Here too tliere is force in tin* argummit, 
but it is quite inconclusive. It might be argiu^tl, on the olhtT sid*‘, that it 
would be altogether unsafe to set bounds to the improvid^-nc'i* itf a Raja of 
country that wrns then largely jungle. 

The subsequent conduct of the parties fiko seems to rnr quin- in^udicient 
to justify any decided opinion. The Raja wim granted tie* leases dii'd in 
1866, and after years of litigation and management by tlie Gourt nf Wards, 
the estate came into the hands of the present branch of the family in 1H73. 
It may be doubted whether, if Raja Ram Nath hadsiirviv»..Mi, the p TaianeHt'y 
of these leases would ever have been questioned. Ihit Raja Xain Xarain at 
once disputed tlie leases, and in 1875 instituted Amir KhaoX »ms A fbr 
that the dispute was fairly afoot, and the subsequent conduct »d* the parties 
loses all its probative force. Before that the mokararidurs cx*-cutrd about 
a dozen sales and sub-leases of their property, in whicli wtjr^k of iidandtuicaf 
were not used, though they were clearly intende i as out-ami-nut ali'-uations* 
This evidence supports their case, hut it is not, in my cq iidon, at all 
-conclusive. 

What is known as Prem Koerik ease is a enrious incident, Sh- was the 
mother of Raja Ram Nath and executed a mohirarl hiemruri h*aso with 
his sanction. When the istmraTidars died, nhe sued in 1871 to rocuver the 
property on the ground that they had left no mule heirs. This conduct 
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seems to me equally inconsistent with the: case of both sides and in any 
case the view taken by Prem Koeri of the effect of tlie leases is of little 
or no value as evidence. 

I liold that at the time of the execution of the leases the parties under- 
stood the word istemrari to mean a grant in perpetuity and that it did not 
occur to them that it could be construed as a lease for life. In this view I 
would dsmisa the appeals. 

On the questions of estoppel and recognition I do not dissent from ray 
learned brother’s decision.” 

Tlie judgments and decrees of tlie Court of first 
instance, vis., of the Subordinate Judge, were thus 
confirmed. Thereupon, the plaintiff preferred these 
appeals under clause 15 of the Letters Patent. 

Sir JRashbehary Ghose, Bdbu Basanta Coomar 
Bose, Babu Provash Chandra Mitra, Babu Sarat- 
kumar Mitra and Susil Madhab Mallik, for 

the appellant. 

Mr. N. Sarkar, Mr. P. N. Ghosh, Babu Shib- 
chandra Palit, and B ibit Birajnxohan Majumdar, for 
- the respondents. 

Baba Sarat Chandra Roy Choivdhury, for the 
respondents in L. P. A. Nos. 5, 11 and 14. 

Babu Nareshchandra Singha (for Babu Lalit 
Mohan Ghosh), for the respondents in L. P. A. No. 17 
of 1914 (in E. A. No. 96 of 1910). 

[The arguments on both sides are fully set out in 
the judgments of Jenkins C.J., Woodroffe J., Mookerjee 
J. and Ooxe .J., and are consequently not reproduced 
here.] 

Ctir. adv. vidt. 

Jenkins O..T. This and the several connected ap- 
peals arise oat of suits brought to recover possession 
of a number of Immoveable properties on tlie ground 
that the several leases under which they were held 
have determined by the death of those to wlnjin the 
leases had been gj-auted. 
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Ill tlioir broad feattiros Uks eases are all alike- 

This suit was histitned hr Maliaraja Lain Naniiii 
Sinj^lu and on. his dealb bis heir and lejjral ropre.senta- 
ris'i-Lakhi Narain Bin;^'h was substil u ted in jd,s place. 
Lakhi Naraiii, Blngii is a ininoi und(‘r (he Oouri of 
Wards and Mr. Macprof^or is his Ilex! friend. * 

These !oa.ses wore ^wanted, not by .Maharaja Ihnn 
Narain Binc'li, but by )i,is prodeoi'ssor ihija Ikan Nath 
Bill"!), who died towards (he end of IKtih. 

There is no dispute ns to tlie fart of the. leases; the 
question is whether the, prantees, under tlnnii acquired 
interests terminable on death or heritaldn and 
permanent. 

The suits were heard by the Biibordinate Judge of 
zilla Hazaribagb who after a prolonged hearing 
decided against the pluintitls. From his decree 
appeals were filed and they were heard at great 
length by Woodroife and Coxe J.T. 'J'hese learned 
Judge.s differed in opinion and so the decree was 
confirmed (section 98 of the Code of Civil Procedure). 

From tliis judgment of the High Court, the 
present appeal has been preferred by the jilaintilf 
under clau.se L5 of the Letters Patent. The terms of 
the lease in this ai)peal are set out in tin; judgment of 
Woodroife J. and I need not repeat them. It will be 
observed that the lessees are two in number, Dilo 
Mahato and Obola Mabato. They were b roll ums. The 
date of the lease is the 15th Aswi n Badi, liiiiS Bambat 
(the 19th September, 18b‘5j. The document states that 
the brothers “ have obtained ‘ htemrari niokaniri ’ of 
monza Mandramo, one village in pergana k’ampnr 
exclusive otjaigir and birt land, cotii mines and subsoil 
rights from 1922 Bambat at tin annual jama of Com- 
pany’s JRs. 672.” The les,seGs then express their readi- 
ness to cultivate and imiwove the village, to ket‘p the 
tenants contented and to construct ahnrs and so forth. 
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The rent is payable in /cisfe and provision is made 
for certain small satomis. Defaxilt in payment of rent 
is to involve cancellation of the mokarari. Losses 
from drought and so forth are to fall on the lessees who 
undertake not to do anything injuriously affecting 
boundaries. Power to transfer is withheld, the cutting 
down of fruit-bearing and income-yielding trees is 
forbidden, and the obligation to replace fallen trees is 
imposed on the lessees. 

Though it is not so expressed in the lease, a 
namrana equal in amount to one year’s rent was paid 
as a consideration for the lease. 

The leases to which this litigation relates were 
executed between the 27th of November, 1864, and the 
22nd September, 1866, and they were the result of a 
change in the administration of the Raj. Whether 
they are actually from the same draft or not is, I 
think, immaterial : they are for the one and the same 
purpose and are a part of one and tlie same scheme of 
estate administration. 

Before 1864 the practice had been to let out the 
land on short ticca leases of 5 or 6 years. This 
was found to be unsatisfactory and leases in mokarari 
istemrari were introduced, it is conceded by the 
plaintiff that the new system secured to the lessees 
fixity of rent and a measure of continuity, but it is 
maintained by him that this continuity was limited to 
the lives of the grantees in the absence of words of 
inheritance, such as nasLan bad naslan or ha fat'mn- 
danotal-aulad. 

Before us tlie plaintiff has contended that this case 
is concluded by authority, and in particular lie has 
relied on the decision of the Privy Council in Talshi 
Persluid Singh y. Eamnarain Singh (i). This case, 
he maintains, establishes that the words istemrari 
(1) (1885) I. L. R. 12 Oalc. 117 ; L. R. 12 I. A. 205. 
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mokarari in a patta^ acconling to tiu'ir nustoniHiy 
meaning, are not alone sullieient }t> iinpart tin! i|uality 
of beritaliility, l)ii,t that sjieetiil circnuiHtancos nr con- 
duct are necessary and none such liasa* Ihhui provcci in 
this case. 

The defendant’s case hiis been iir(‘Scnii‘ii ladori! us 
by Mr.Barkar wlio has n<»t hdloweti }!)<• line <if rca.son- 
ing that commended itself to Co.xc ,1. and in that 
I think he acted wisely. Nor has he adhcretl rigidly 
to the reasoning of the Snbonlinate .indge. 

He has not disputed the applicability of t he (iiKusion 
in Tuhhi Pershad Singh's Case (I); on ihi! contrary 
he invoked its assistance, for he has clainu'd that it at 
any rate sanctioned the view that the words mnkaran 
tSifemmn would suffice to create a heritable intcre.st 
witliout express words of inheritance where local 
usage, the terras of the lease, the circumstances under 
which the lease was ex cn ted or the conduct of the 
jrarties iustified that conclusion. And tluin, li!' main- 
tained that what was proved in this case sanctioned 
the view that a heritable interest had been creaietl. 

The ithrase mokarari istemrari has hetni the sub- 
|ect of much discussion in the Courts and is to be 
found in many dictionaries and official luanuuls, b it 
the pronouncement of the Privy Council in Tu/shi 
Pershad Singh v. liamnarain Singh C) must be 
accepted by us as final. It is therefore necessary to 
see what precisely it was that this case decided. Tlu' 
question involved in Tiilshi Pershad Singh's Case 
(1) wms whether an istemrari mokarari pat la was 
heritable or not. The lease was by tht> owner 
for the time being of a Raj to his son-in-law in retfcwal 
at an increased rent of a prti! to that hud l)een e.\e(!ut- 
ed in the year of the son-in-law’s marriage. The 
locality was Bhagalpur. 

(1) (1885) I. L. H. 12 Calc. 117 ; L. K. 12 I, .1. 2i>.'). 
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On the death of the grantee a suit was brought by 
the grantor’s successor to recover possession of the 
land in the patia. It was based pn the ground that 
as the patta contained no express words of inheritance 
such as “ bafarmnclan ” or “ naslcrn had naslan ” the 
grantee only took a life estate. A custom of the 
Raj was also alleged under which hereditary grants for 
maintenance were only made to male members of the 
family and grants to daughters’ husbands were 
for life. 

There was evidence of grants to male members of 
the family and to sons-in-law, and from these it 
appeared that in that family where hereditary interests 
were intended to be e'ranted, words of inheritance were 
added. The Subordinate Judge held that the words 
“ istemrari mokarari ” alone conferred only a life 
estate, and passed a decree in the plaintiff’s favour. 

This decree was affirmed on appeal by the High 
Court where reliance was jilaced (among other things) 
on the Improbability suggested by the fact that the 
grantee was a son-in-law. 

On appeal to the Privy Council the decision was 
upheld. Reference was made to decisions in Sadder 
Dewani Adalat and tlie High Court, and tlien the judg- 
ment proceeded as follows : “ After this review of the 
decisions, their Lordships think it is established that 
the words "istemrari mokarari' in a patta do not 
per se convey an estate of inheritance, but they do not 
accept the decisions as establishing that such an estate 
could not be created without the addition of the other 
words that are mentioned, as the Judges do not seem to 
have had in their minds that the other terms of the 
instrument, the circumstances under which it wars 
made, or the subsequent conduct of the parties, might 
show the intention, wnth sufficient certainty to enable 
the Courts to pronounce that the grant was perpetual.” 
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Tlioir LortlKliipH prixmedini to siiv, *■ Such iui iiitc.u-- 
tion wuH not shown in this (/aso and in tin* at'n'unnnit. 
before iJicir Lordships llie appellanl tvlied solely upon 
the terms of the As Inis bet-n said, their Lord- 

ships, hiivinjf re|fard to tlie cnsiomary inetiniiif^' of tins 
words as estaiilished by the decisions not teed, arimif 
oi)ini(m fliat they do not <;ojiviiy an t-state of inheri- 
tance in this case.” 

Of those decisions three arc reported in the t^ndder 
Devrani A.dalufc Reports, one hein^' Ihihftfi TaolKtut 
Nurain Sahee v. Jidhtio Moilnui'tiiu from 

Behar, tlie second Aniirunntu'Hm /hyfnn v. itetnaraia 
Singh ii) from Beluir, tlie ffraut. in liitU case heiuft to 
a natural son, and the third, Singh v. llnjah 

Mehendernarain Singh (‘,i) from Bh.aitalpur. They sill 
decide that the itin/rnrnri leases liicn under 

consideration were not herediturj' bnl for tlie life of 
the grantee. 

Passing to the decisions in the High (lonrf, we lind 
that Musstf. Lakhu Koivat' v. Itni/ Hnri Knshntt Singh 
( 4 ) came from Tirhoot. The Winlder nnnrn gave to 
the word istemrari tha sense of persietnal: this was 
reversed by the additional Judges of I’irhoot, but was 
restored by the High Court. 

■The comment on this ease in Tnbhi Prrshnd 
Singh's Case{S) suggests th.at, in their Loi’dshifis’ 
opinion, the result might have lieen diOVrciil. had the 
decisions of the Sndder Court previous to iK.a;i been 
referred to, and tlie effect ascribed to them is " ihai the 
words when used in a pnlla had a custonuiry mean- 
ing.” 

The decision referred to as “(he oilier ease in the 

(1) (1848) S. D. A. 75-2 ; (4) (ISC')) .8 U. I,. R. A. (A 22r,. 

10 I. D. (0. S.) 532. (.5) (t8K5) 1. L. 1!. 12 Out-, 1 17 ; 

(2) (1863) S. D. A. 648. L. 1!. 12 I. A. 205. 

(3) (1860)S. U.A.,577. , 
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High Court in 1877 ” would seem to have been Nam 
Narain Singh Y. Amir A^/^an(l), instituted on the M6th 
Febrnary, 1875, in the Civil Court of the Deputy Com- 
missioner of the District of Hazaribagh. The question 
wus whether under a grant in mokarari istemrari a 
heritable interest passed. The High Court, confirming 
the decree of the Judicial Commissioner by which the 
decree of the Deputy Commissioner of Hazaribagh had 
been in turn confirmed, held that the document must be 
construed as a lease in perpetuity which would descend 
to the heirs of the lessee. 

Baja Lilanand Singh Bahadur v. Thakur Muno- 
riinjun Singh (2), the next case referred to, came from 
Bhagalpore. 

Their Lordships there referred to the expression 
mokarari istemrari and said it might be doubtful 
whether they meant permanent during the life of the 
person to whom they were granted or permanent as 
regards hereditary descent. 

They do not seem to have drawn the distinction 
between the lexicographical and customary meanings, 
but to have accepted the sense of permanent or un- 
interrupted and treated the measure of performance 
as dej)endent on the subject-matter to which the term 
was apj)lied, so that a life interest could as well be 
described as istemrari mokarari as a hereditary 
interest. There has been some discnssion before us 
as to the precise force of the expression “ customary 
meaning” as used by Sir Richard Coucb. Mr. Sarkar 
contended that it had reference to proved local usage, 
and to maintain this he referred to a remark in one 
of tlie iioticed decisions of the Sudder Dewani Adalat. 
Sir Rash Behary on the other hand urged that its 
force was “accustomed,” “poj)ular,” or “ wonted.” 

(1) (1877) A. A. L). 533 of 1876, (2) (1873) 13 B. L. R. P. C. 124 ; 

(unreported). L. R l.A. Sup. Vol 181. 
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But its meauitig is sufficitMitly (‘Htahlislu'd for nnv 
puri)Oses by a decision (tf the Iligb Court, biti(liii< 4 - on 
iis, Narsinrfh Dyal Sahn l^tnn N^nniin S'iftt/h (1), 
to make furtlier discussion uunceessary. it was tlieri; 
do'cided that upatta in the ilazarii)'t.ii'!i disiriiO, in 
terms Hubstantiall^' identical with thai in this case, 
came within the ruling’ in TkIhI)} .Pe.rHhtttl Sinf/h'.s 
case (2). Nor does N’at'si/tf/h Ihjal Aft/ods f .'o.s-c ( I ) 
stand alone. It was followed in ('lidmlhri (iritlluu'i 
Sinyli V. Maharaj Ram Narain Sinijh (.'?<. An 
application was nnuh' in that ease for leave tu uppi'al 
to His Majesty in Council, but it was rsdused liy the 
Privy Council (4). 

B’or the purpose of this case, t hto'efure, it must In; 
taken as settled that the phrase istianrari mukarari 
ill a in the district of Hazariliagh do not .s« 

convoy an estate of Lnlieritance, Imt iiiai it is open to 
us to see whether ia) the other terms of tin* instru- 
ment, (6) the circumstances under which if was made, 
or (c) the subsequent conduct of the parlies show tlie 
intention with snilicient certainty to loiuhle us to 
pronounce that the grant was iiereditary, 

Beyond this it has been contended that the words 
istemrari molcarari have acquired a local or special 
customary meaning in the locality whicli im[)Ii(>s 
succession. 

There is authority for tills contention in an inter- 
locutory remark of Banerjee in Xaiviut/h fh/al 
Sahu’s Case (1); whether it is the origin of the 
contention in this case or not aiipears to nu‘ to la; of 
no real importance. 

Before dealing with the eontention of a siieeiul 
local meaning, it will be convenient to explain hrietiy 

(1) (I90:i) I. L. 11. 30 Calc. 8a3, 8Sfi. (3) (l9.)5) K. A. SO nf 1002. d-i'i.l.-ci 

(2) (1885) I. L. R, 12 Calc. 117 ^ on 4tti May, 

L. U. 12 I. A. 203. (4) (1900) 10 0. W. X. ccl.'c.' 4 xv. 
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the eanses that led up to the grant of these istemrari 
mokarari leases. The former practice in the Raj had 
been, as I have ali’eady remarked, to let the villages 
to farmers on ticca leases of 5 or in some cases 6 
years. 

From the Tenure Report (to the admission of 
which in evidence no objection was taken, ai)art from 
the question of its relevance) it appears that Maharaja 
Ram Nath Singh, observing that these farmers under 
the short ^-tcca system had no permanent interest in 
the well-being of their tenants and that the only 
object the farmers had was to screw as much as 
possible out of the raiyats without doing anything to 
improve their villages, in order to remedy these evils 
determined to create mokarari tenures. Accordingly 
in 1864 he gave all that came forward and agreed to 
pay double the rent formerly assessed on the village 
and a salami or nazarana equal to one year’s 
increased rental, leases containing the words isteni- 
rari mokarari, but omitting all mention of heirs and 
successors. 

The j)laintifl’a witness Kis.sen Dyal confirms this 
statement as to the amount of nazarana. From the 
evidence of Chowdhuri Achhe Lai Singh, it seems that 
there had been great difficulty in collecting the ticca 
rent, and this witness called by the plaintiff, explains 
that there were three reasons for the mokarari 
settlements, (i) the improvement of the lands, hi) the 
greater facility in the collection of rents, and (iii) the 
increase of income. 

Kissen Dyal deposes that there was a considerable 
debt of the Raj when Ram Nath came to the gadi, and 
he explains that the mokaixtris fetched income and 
the income and the salami went to pay off the debt. 

I will !iow deal witli the contention tliat the local 
meaning of the words imitlies snecession. 
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Tlie defendant bank in. its written statenrent 
alleged that the term istemrarimokarari had obtained 
a customary meaning attached to it in the district of 
Hazaribagh, viz., that it was used whenever the lease 
was intended to be permanent and hereditary in 
character. Among the issues raised were the follow- 
ing : (i) Did the mokarari istemrari lease granting 
the village in suit to the original grantees secure any 
heredi table interest to the heirs or was it for the life 
only of the original grantees? (ii) Have the words 
mokaran istemrari any special customary meaning ? 

The trial Judge thought that in Hazaribagh the 
phrase indicated a permanent and heritable interest 
and though his reasoning may not be free from 
criticism, his view of a topic so essentially local is 
entitled to consideration. 

Though these leases were a new departure in 1864:, 
the learned Judge points out that istemrari mokarari 
was not an unknown phrase, and that thei’e were in 
this locality interests under gadi sanads known as 
mokarari istemrari which were heritable and not 
terminable with the life of the grantee. 

One of such tenures, it is said, had actually been 
purcha.sed by a predece.ssor of the plaintiff. It is 
further brought to our notice that alongside of these 
permanent interests, there were others that were 
terminable to which the description istemrari 
mokarari was not applied. Then the mode in which 
these leases were registered has been invoked as a 
strong indication that the phra.se was understood 
locally to confer a heritable interest. 

Ooxe J. treated the circumstance as conclusive : 
Mr. Sarkar was more moderate in his coutentioji, and 
in that I feel no doubt he was right. It may have 
been the official view that an istemrari rnokriran 
lease was an absolute transfer, but there is uotliing 
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to sliow that the Government directions were limited 
to Hazaribagh On the contrary these registration rules 
would be of nniversal application and would govern 
official routine, notwithstanding the Privy Council pro- 
nouncement, just as we find to be the case in the 
official Settlement Manual and Administration Report. 

True it is that it does not appear that the Raja or 
his men objected to the mode of registration, but we 
know little or nothing of the circumstances, certainly 
not enough to Justify a conclusive inference as to 
the local meaning of the 'phrase. 

Then it has been contended that the numerous 
transfers and other dealings with these istemrari 
mokarari interests is a strong indication of the 
local meaning of tlie phrase. These transfers and 
dealings may excite some sympathy and prompt a 
wish to assist those who have dealt with these 
interests in the honest belief that they were 
hereditary. This, however, cannot take the place 
of proof, and as j)roof I do not think tlie transac- 
tions come to much. An interesting synoissis of 
these transactions has been placed before us, which 
demonstrates the growth of the idea that permanent 
interests had been created. 

The transfers have been collected under several 
heads. Under ihe first are dealings prior to the deci- 
sion of Prem Koeri’s suit by Col. Boddam on the 
12th March, 1872, and in the documents of this period 
we find some such expression as “ so long as the 
tnokarari istemrari lasts.” In the dealings during 
the period after the decision of Prem Koeri’s suit and 
before the institution of Amir Khan’s suit, no such 
qualifying words appear. In the final period, that 
is to say, afrer the decision in Amir Khans Case (1), 
we find in the instruments such expressions as this “ I 
(1) (1877) A. A. D. 533 of 187B. 
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or my heirSi” or „ descending to i^rogeiiy,” “ genera- 
tion after generation ” “absolute owners,” “perpetual 
^gbt of the proprietor.” 

If the public now deal in these istemrari mokarari 
leases as though they were perpetual, it may be that 
they are influenced by the decisions in Prein 
Koeri’s suit and Amir Khan's suit. But that can- 
not be accepted as any indication of the sense in 
which the phrase isten'rari mokarari was locally 
understood at the time the leases were granted, and 
that is the point with which we are concerned. 

But while the defendant points to these transfers 
and dealings as indicating that istemrari mokarari 
leases were perpetual in character the plaintifi: relies 
on the fact that in many pattas express words of 
inheritance are to be found in addition to the phrase 
istemrari mokarari, as though that phrase would not 
alone sufifice to create a perpetual interest. Indeed iii 
some cases it is the grantees under istemrari mokarari 
pattas who take under the aZ-awtocZ grants. And 
the plaintiff has followed this up by bring' ng to our 
notice an instance in which istemrari mokarari 
pattas have been converted into nZ-anZad pattas ux 
consideration of the payment of a premium "'and an 
increased rent. It may be true that we do not know 
all the circumstances which led to this transaction, 
but that is almost inevitable having regard to the 
date; still it is not without its value as a supi)ort to 
the plaintiff’s contention. 

There is oral evidence as to the existence or non- 
existence of a special customary meaning of istemrari 
mokarari hx Hazaribagh, but neither side has relied 
as much on it as on the other indications in the case, 
and it certainly is not of a character to establish 
either the one view or the other. 

On the issue with which I am now concerned, what 
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has to be proved is, not that in the opinion of any- 
one, whether a witness or not, the phrase istemrari 
moharari implies heritability, bnt that in the district 
of Hazaribagh it has that special customary mean- 
ing. 

1\\ Narsingh Dyed Sahu’s Case (1), which came 
from the district of Hazaribagh, no such special 
customary meaning was established ; nor do I think 
it has been proved in the present case. And in 
coming to this conclusion I have endeavoured to give 
full effect not only to each separate circumstance on 
which the defendant relies but to their combined 
operation. 

Before leaving this part of the case, I would wish 
to make one saving reservation. I have, for the 
purpose of the argument, treated the words istemrari 
mokarari as capable of a sjjecial customary meaning 
denoting hereditability. But I do not decide that 
this is so, and I would desire to reserve for future 
consideration the question what the true method of 
approaching the problem is. 

Having then decided that the defendant has not 
established a special custoinarj’’ meaning of the phrase 
iste^nrari mokarari importing succession, I now 
proceed to consider the terms of the lease, the circum- 
stances in which it was executed and the subsequent 
conduct of the parties. 
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Tliis is'in accordance with the decision of the 
Privy Council in Tidsld Pershad Singh’s Case^(2), 
which in tliis respect reflects what was laid down in 
the earlier decision in fVedson’s Case (o). Now, in 
dealing witli this part of the case, it is at once apparent 
that to a greater or le.ss extent the discussion of tlie 
several topics has been anticipated by the decision 

(1) (1903) I. L. li. 30 Calc. 833. (3) (1875) 24 W. K. 17(5. 

(2) (1885) I. L. R. 12 Calc. 117 ; L. B. 12 I. A. 205. 
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delivered by Banerjee J. in Narsingh Dgal Baku v. 
Bam Narain Singh {!). 

On tlie question of the inference to be drawn fi-mn 
the terms of the lease, the materials before the Court 
were to all intents and purposes the same as they are 
in the present case, and the Courts’ decision was 
adverse ' to the defendant’s contention. But apart 
from this, I come to the same conclusion in this ease. 
So far from these terms showing an intention to create 
a perpetual interest, they appear to me to tend in the 
other direction. In saying this I do not forget the 
provision as to improvements and the ingenious 
arguments founded on it. It is in terms that impo.se 
no duty to which a numerical exi>ression can be 
given, and does little more than declare that as 
between grantor and grantee the burden of improve- 
ments is to fall on the grantee. With the actual 
improvements effected I will deal when I discuss the 
conduct of the parties. 

On the other hand, the provisions as to trees and 
the restraint on transfer do not point to a grant in 
perpetuity. And I say this notwithstanding the . 
suggested explanation based on Exhibit X o. It is 
significant that these restrictions are not to be found 
in al-aulad grants. And the fact that the grants are 
made in two names, whether it be to husband and 
wife, father and son, grandfather and grandson, 
brothers, cousins or strangers, points, in my oinnion, 
to leases for lives rather than in perpetuity. And in 
so saying I do not overlook Mr. Sarkar’s aj-goment 
that at any rate the fact that some of the leases were 
taken in single names shows that the grantees thonglit 
a right of inheritance w^as bestowed, as otherwise they 
would have insisted on two lives to prolong tlic term 
of the lease, and all the more as .some of these single 
(1) (1903) 1. L.E. 30 Calc. 883. 
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lessees were servants of the Raj. But it may well have 1915 

been their association with the Raj that accounted for 

this circumstance. . Singh 

And there is another matter, not without its Chota 
significance, that although nazarana was paid, it was 
not mentioned in the patta, although, we are told. Association. 
nazarana is expressly mentioned in those leases which j 

are unquestionably perpetual. 

This brings me to the circumstances in which the 
instrument was made, ot, as it has been termed by 
their Loi’dships of the Privy Council, in WatS07% v. 

Mohesh Narain Hoy d), “ the circumstances existing 
at the time of the document being entered into.” I 
have already explained and need not repeat how these 
istemrari pattas came to be adopted. The rents, it 
will be remembered, were doubled, and a nazarana 
was paid equal to one year’s increased rent. It is a 
circumstance to be taken into account that these 
istemrari mokarari leases were granted, not by way of 
bounty, but as a matter of bargain, and I certainly do 
not overlook this fact and the contentions based on it. 

But it obviously is far from conclusive as the decisions 
show^ 

For the defendant it is contended that the increased 
rent reserved and the nazarana paid afford strong 
proof that permanency was intended. The increase in 
rent, amounting, it is said, to .Rs. 70,000 odd, is not 
without its relevance ; it in some measure meets the 
usual retort that the landlord would not be likely to - 
forego the favouring chances of future possibilities, and 
it may even be utilized by the tenant for the purpose 
of contending that the only inducement for the high 
rent which perhaps exceeds the present ])roductive 
capacity of the land is the certainty that future im- 
provement and enhancement of value will recoup the 

(1) (1875) 24 W. R. 176. 
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outlay. But it detracts from the value of enliauced 
rent as an indication of permanency that the rent 
ceases with the determination of the interest. This, 
however, cannot be said of nasarana, and if it be 
considerable in amount relatively to the value of the 
land, in other words, if it represents many years’ pur- 
chase, it would undoubtedly tell in favour of perman- 
ency. In the cases before us the rent has been in- 
creased ; and as far as I can Judge the increase amoun ts 
to double the former rent. 

Mr. Sarkar has argued that the increase was such 
that a rack rent became payable and on this he laid 
great stress ; but I am far from being convinced of the 
correctness of his statement. On the contrary, it 
appears that in some cases at any rate properties were 
sublet at an increased rent. Moreover, it has to be 
borne in mind that an increase of rent was no new 
departure. On each new ticca there was an increase. 
It may have been only of one anna in the rupee, but 
then the term of the item was only five or six years. 

The amount of nagamwa was by no means so great 
as to suggest the inference that it represented the pur- 
chase of an interest in perpetuity, and here too it must 
not be forgotten that a nazarana, though smaller in 
amount, was payable on the grant of ticca leases. 

In connection with this part of the case, it was 
argued very strenuously by Mr. Sarkar that the plain- 
tiff had failed to call as a witness one Eadhika Das, 
although he was in his list of witnesses and had failed 
to produce certain documents that had been called for 
by his client This, he maintained, entitled him to 
the benefit of the pre.sumption that evidence which is 
withheld would be unfavourable to the jierson in 
whose possession or under whose control it is. But in 
my opinion the plaintiff was under no obligation 
to call this witness ; on the contrary, he may have had 
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good reason for not putting him in the witness 
box. Nor is it proved to my satisfaction that there 
was any withholding of documents that would justify 
an unfavourable presumption. It is suggested that 
the applications for istemrari mokarari documents 
were called for, but this is not made out. And for 
what it may be worth, a bundle of documents chosen at 
random were in the course of the argument produced 
by Sir Rash Behary for Mr. Sarkar’s inspection, and 
they disclosed nothing favouiable to the defendant. 

This brings me to the consideration of the conduct 
of the parties since the execution of the lease. The 
conduct of the public would be relevant, if at all, only 
on the issue, with which 1 have already dealt, of the 
special customary meaning of the phrase istemrari 
mokarari. 

The original lessor died so soon after the granting 
of the leases, t.e., in 1866, that thei’e is no conduct on 
his part to be considered. 

One transfer apparently was executed before his 
death, but no circumstances are disclosed which 
would give rise to any inference. And I would here 
recall the fact that I have already dealt with the 
general topic of transfers and their effect. And what 
I have pointed out in reference to transfers would 
apply with equal force to improvements. But then it 
is said that the case set up by the widow Prem 
Koeri in a suit brought by her in 1871 goes to show 
that the grants were regarded as more than for life. 
But at the same time the fact that slie sought to 
resume equally demonstrates that she thought the 
grant was terminable, though she may have been under 
a misapprehension as to the life or lives by which 
it was to be measured. Nor can it be overlooked that 
Prem Koeri was only a widow and that the subse- 
quent successor would not be bound by what she did 
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The absence of a death register seemed to the 
Subordinate Judge to be a circamstance uf some 
importance, as an indication that the leases were per- 
manent, but there was no register of jaigirs — only 
notes,— -and I do not regard the circamstance as of any 
great" value. Nor am I able to hold on the strength 
of the Hahima Jaiclad th&t the istemrari rnokarii7'i 
pattas created estates of inheritance. 

Apart from these several circumstances with which 
I have briefly dealt, there is no conduct wliich helps 
the defendant’s case. On the contrary, we have the 
significant fact that the x^laiutifl! and his j)redecessor 
throughout disputed the grantees’ claim to an interest 
in perpetuity. This disposes of all the a^jpeals, except 
those numbered 5, 11, 14 and 17. These have been 
separately discussed before us, but the lessees’ conten- 
tion has rested on a misinterpretation of the pattas 
to two persons. In my opinion, the duration of these 
pattas is to be measured, not by the continuance of the 
joint lives but also by the life of the survivor and this 
affords a complete answer to the iDleas of limitation, 
recognition and occuijancy right. In all other respects 
these appeals are governed by the same considerations 
as the remainder. • 

And as to them I have come to the conclusion that 
these isleinrari mokarari leases have not conferred 
interests in perpetuity. "In the suit out of which 
Letters Patent Appeal No. 2 of 1914 arises, therefore, 
I think the appeal should be allowed and the decree 
set aside, and a decree passed in favour of the plaint- 
iff for possession of the property claimed in the 
plaint. 

In view of the divergence of judicial ox)inioa which 
has marked this case, we direct the parties to i)ay their 
own costs throughout. We further direct that tlie 
plaintiff do recover mesne profits, up to the date of 
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tliis. jucigmeiit, at tlie rate at whicli rent is payable 
tinder the lease ; if the -defendants choose to continne 
in possession, they will be liable for mesne profits at 
the full rate from after this date. 

This judgment governs all the appeals and similar 
decrees will be drawn up in all the cases. 

Mookeejeb J. The subject-matter of the litigation 
which has culminated in this appeal, is immoveable 
property granted, by way of istemrari mokarari lease, 
on the 19th September, 1865, b}'' the predecessor of 
the plaintiff, the Maharaja of Ramgarh, to Dilo Mahato 
and Chola Mahato. The terms of the lease are set out 
in the judgment of Woodroffie J., and need not be re- 
produced here. On the death of both the lessees, the 
plaintiff instituted this suit for recovery of possession 
of the village from the defendants, the representatives 
of the lessees, on the allegation that the lessees held 
under a life-grant. The defendants contended that 
the leasehold interest was permanent and heri- 
table and that they were entitled to hold the land as 
representatives, in interest of the original lessees. The 
question in controversy, consequently lay in a very 
narrow compass, namely, did the lease convey a per- 
manent heritable interest as alleged by the defend- 
ants, or an interest limited in duration to the lives of 
the lessees only, as the plaintiff contended. The 
Subordinate Judge found ill favour of the defendants 
and dismissed the suit. On appeal to this Court, the 
Judges of the Division Bench were equally divided 
in opinion. Woodroffie J. took the view that the 
question should be answered in favour of t!ie plaintiff 
and the suit decreed. Coxe J. was of opinion that 
the view taken by the trial Court tvas correct and 
that the appeal should be dismissed. Consequently, 
the decree of the Subordinate Judge stood confirmed 
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under section 98 (2) of the Civil Procedure Code, 1908. 
The present appeal has been preferred under clause 
15 of the Letters Patent, and the arguments, though 
possibly not so elaborate as those addressed to the 
primary Court or to the Division Bench, have occupied 
ten days, although the question of the legal effect of 
an istemrari mokarari grant is by no means of iirst 
impression and has formed the subject of discussion 
in cases of the highest authority, which are binding 
on us and cannot be ignored. 

The question of the true meaning of the expression 
istemrari mokarari has been considered by the 
Judicial Committee on at least threg occasions. In a 
case of ghativali tenures where the words mokarari 
istemrari were u.sed, this Court ruled that the holding 
was perpetual: Munrunjun Singh v. Bajah Lelammd 
Siyigh (X)-, on review. Rajah Leelanuncl Singh v. 
Thakoor Monorunjun Singh (2). On appeal from 
that decision, the Judicial Committee held that the 
expression might mean either permanent during the 
life of the person to whom the grant was made or perma- 
nent as regards hereditary descent : Baja Litanand 
Singh Bahadur v. Thakur Munorimjim Singh (8). 
This view was re-atfirmed and amplifled by the .Judicial 
Committee in the case of Tulshi Per shad Singh v. 
Bamnarain Singh (4), where Sir Richard Couch 
observed as follows : “ It is established that the words 
istemrari mokarari m. St. patta do not per se convey 
an estate of inheritance, but they do not accept the 
decision as establishing that such an estate cannot be 
created without the addition of the other words that 
are mentioned (such as ha farzandan, naslan had 
naslan), as the Judges do not seem to have had in 

(1) (1865) 3 W.R. 84. (3) (1873) 13 B. L. R. 124 ; 

(2) (1866)5 W.R. 101. L. E. I. A. Sap. Vol. 181. 

(4) (1 885) I. L. R. 12 Calc. 117 ; L. R. 12 I. A. 205. 
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their minds, that the other terms of the instrument, 
the circumstances under which it was made or the 
subsequent conduct of the parties, might show the 
intention with sufficient certainty to enable the Court 
to pronounce that the grant was perpetual.” Sir 
Richard Couch here adopts the very words of Garth 
Q. J.'mSheoPershad Singh y. Kally Das Singh (1), 
subsequently affirmed on appeal to the Judicial Com- 
mittee, Bilasmoni Dasi v. Raja Sheopersad Singh 
(2). This formulation of the true meaning and effect 
of the expression under consideration was based, be it 
noted, not on the special circumstances of the case, 
such as that the particular gift was to a son-in-law 
or that there was a family custom of life-grants, but 
upon a review of the earlier decisions on the subject, 
three of them given bj' the Sudder Dewani Adalat 
and two by this Court. The decisions in the Sudder 
Court, namely, Toolsee Nurain Sahee v. Baboo Mod- 
nurain Singh (3), Ameer oonnissa Begum v. Hetnarain 
Singh (4) and Sarobur Singh v. Rajah Mehender- 
narain Singh (5), supjiorted the view that a mokarari 
istemrari lease does not import heritability, unless 
expressions such as ba farzandan or naslan bad 
naslan find a place in the deed. On tlie other haiid, 
the cases of Mussamat Lakhu Kowar v. Roy Hari 
Krishna Sing {6) and Nam Narain v. Amir Khan 
(7), to which may be added the cases of Tekait 
Manoraj Singh v. Raja Lilanund Singh (8) and 
Karunakar Mahaii v. Niladhro Choivdry (9), niRrmed 
the proposition that the words mokarari istema.rari 


(1) (1879) I. L. R. 5 Calc. 543. 555. 

(2) (1882) 1. L. R. 8 Calc. 664 ; 

L. R. 9 I. x\. 33. 

(3) (1848) S. D. A. 7.52 ; 

10 I. 1). (0. S.) 532. 

(4) (18.53) S.D. A. 648. 

(5) (1860) S. D. A. 577. 


(6) (1869) 3 B. L R. A. 0. 226 ; 

12 W. R. 3. 

(7) (1877) S. A. 533 of 1876, 

(Jecided oti 4th Sept. 

(8) (1865)2 B. L. R. 125n. 

(9) (1870) 5 B. L. ll 052 : 

14 W. R. 107* 


1915 

Eam Narain 
S ixVGH 

Chota 

Nagpur 

BANiaNG 

Association. 

Mookerjee 

; J.. ' 



400 


INDIAN LAW REPOETS. [VOL. XLIIL 


1915 

Bah Narain 
Singh 

t’. 

Chota 

Nagrur 

Banking 

Association. 

Mookeejse 

J. 


contain eel in a patta mast be taken in tlieinselves to 
convey a hereditary right in perpetuity. The decision 
of the Judicial Coinuiittee overruled both sets of cases, 
the former in so far as it was held that express words 
indicative of heri lability were not necessary to prove 
that a heritable interest had been created, the latter 
in so far as it was held that the expression indicated 
continuity of tenure but not necessarily permanency 
as regards hereditary descent. This view was treated 
as settled law in Beni Pershad Koeri v. Dtidhnath 
Boy (1), where Lord Davey said that an istemrari 
mokarari tenure is not necessarily a perpetual here- 
ditary tenure. Reference may, in this connection, be 
made to two other decisions of the Judicial Committee. 
The Government of Benyal v. Nawab Jafur Hossein 
Khan (2) and Bilasmoni Dasi v. Baja Sheopersad 
Singh (3), where the word mokarari was used without 
the addition of the word istemrari, and it was ruled 
that though the term mokarari might import perxie- 
tuity, that was not the necessary meaning of the word. 
The exposition contained in these decisions of the. 
Judicial Committee has been treated as conclusive in. 
three recent cases in this Court : Agin Bindh Upadhya 
V. Mohan Bikram Shah (4), Narsingh Dyal Sahu v. 
Bam Narain Singh (5) and Ghoudhri Qridhari Singh 
V. Maharaj Bam Narain Singh (6). In the case 
last mentioned, an application was made to this Court, 
on the 23rd January, 1906, for leave to appeal to His 
Majesty in Council ; the application was refused on 
the ground that the matter was concluded by the 
decisions of the Judicial Committee and the proposed 
appeal could not be said to involve a substantial 

(1) (1899) I. L. B. 27 Calc. 156 ; (4) (1902) I. L. 11. 30 Calc. 20. 

L. B. 20-i. A. 216. (5) (19)3) r. L. R. . 30 Calc. 883. 

(2) (1864) 5 Moo. I, A. 467. (6) (1905) B. A. 89 of 1902, 

(3) (1882) I. L. B. 8 Calc; 664 ; decided on 4th Mav. 

L. R. 9 I. A. 33. 
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question of law. An application was tlien made to 
the Judicial Committee, for special leave to appeal, 
but the application was refused : Ghoudhri Gridhari 
Singh Maharaj Ram Maram Singh {\). In these 
circumstances, the attempt to establish, that the mean- 
ing attributed to the expression by the Judicial Com- 
' mittee is erroneous, by reference to lexicographical 
works or to the writings of authors of repute on tlie 
land-law of this province, can be characterised only 
as belated and futile ; but I desire to add that, as will 
appear from the extracts from lexicographical works 
appended to this judgment, there is really no founda- 
tion for the suggestion that the view taken by the 
Judicial Committee is erroneous. As regards the 
statement by Field in his Introduction to the Regula- 
tions of the Bengal Code, 1875 (p. 39) and by Phillips 
in his Tagore Lectures on Land Tenures, 1876, j). 347, 
it is plain that they have no independent value; it, 
is no disparagement to the unqirestioned erudition of 
these learned authors to point out that their view upon 
this question was based upon judicial decisions which 
can no longer be regarded as good law in view of the 
t rule enunciated by the Judicial Committee iu Tulshi 
Pershad Singh v. Ramjiarain Singh (2). Thus, the 
notes to section 18 of Reg. YIII of 1793 by Field make 
it manifest that he founded his view on the decisions: 
i\r Mussamat Lakhu Kowar v. Roy Hari KrisJma 
Singh (8) and Kartmakar Mahativ. Niladhro Chow- 
d/w?/ (4) which are also mentioned by Phillips. It is 
interesting to observe that Field himself makes a 
more qualified statement in his later work “Digest 
of the Law of Landlord and Tenant” (1879), page 

(1) (1900) 10 C. \V. N. cdxxxv. (3) (1869) 3 B. L. R. A. C. 226 ; 

(2) (1885) ]. L. R. 12 Calc. 117 ; 12 W. R. 3. 

L. R. 12 I. A. 205. (4) (1870) 5 B. L. R., 052 ; 

14W.R. 107. 
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25. Thu.s, whatever weight might otherwise be due 
to the opinions of Field and Phillips, the position 
is obviously different when we know the sources' 
of their view and how their authority has been 
destroyed by subsequent jironouncements of the 
highest judicial tribunal. We must consequently 
accept the position as uncontestable that the expres- 
sion istemrari mokarari does not per se convey an 
estate of inheritance, but that an istemrari mokarari 
jpatta, notwithstanding the absence of words indica- 
tive of heritability, such as ba farzandan, naslan 
bad naslan or al-aulad, may be a perpetual grant if 
the other terms of the instrument, the circumstances 
under which it was made, or the subsequent conduct 
of the parties, show such an intention with sufficient 
certainty. That this is a legitimate mode of enquiry 
is clear from the decision of the Judicial Committee 
in Watson Y.Mohesfi Narain Roy {!). It is accord- 
ingly necessary to consider the case before us in 
each of the three asiiects just mentioned. 

First, as to the other terms of the instrument. These 
are by no means decisive in favour of the defendants. 
The clauses which impose a restraint on transfer and 
on the catting down of fruit-bearing or income- 
yielding trees andinake it obligatory on the lessees 
to plant another tree in place, of any that might fall 
down by itself, are not consistent with the theory 
that a perpetual grant was intended. On the other 
hand, the clause which tlirows the cost of improve- 
ment on the lessees indicates some measure of conti- 
nuity, but not necessarily perpetuity. The fact that 
the lease was in favour of two lessees — we are told that 
out of 591 leases of the same type as the one before 
us, as many as 54o were in favour of two persons,- — 
points to the conGlusion that though some measure 
(1) (1875) 24 W. R. 176. 
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of continuity was desired, perpetuity was not intend- 
ed ; for if the lease was intended to be perpetual, it 
would be unnecessary to have recourse to the familiar 
device of a grant in favour of two or more persons 
SO as to minimise the chance of expiry of the lease 
on the premature death of a single grantee. We have 
further the important circumstance that though a 
premium was paid, the fact was not recited in the 
deed; if the lease was intended to be perpetual, such 
recital could hardly have been omitted, for a substan- 
tial premium is one of the surest indications of a 
permanent grant. The terms of the lease, taken as a 
whole, do not, in my opinion, assist the defendants ; 
on the other hand, they tend to weaken, if not to 
negative, the theory of a permanent grant. 

Secondly, as to the circumstances under which the 
grant was made. It is established that up to 1861, 
the practice prevailed in ihe e.state of the Maharaja 
of Ramgarh to grant temporary leases to tenants 
usually for a term of five years, in some instances for 
a term of six years; on each grant a premium of a 
year’s rent was taken, and upon the expiry of the 
terms, when a fresh grant was made, the rent was 
enhanced by one anna in the rupee. This system of 
tempoi’ary leases had resulted in its attendant evils -, 
the lessees had no inducement to improve the lands ; 
they were exposed to the temptation to exact from 
their under-lessees as much as they could during their 
terms, and they were by no means punctual in the 
payment of rent to the Maharaja. To remove these 
evils and also to raise money to free the estate from the 
claimsof creditors, a change in the mode of admiaistra- 
tion was introduced. Tenants were offered 
mokqrari leases on condition that they agreed to pay 
double the previous rent, and also paid a premium 
equal to one year’s rental at the enhanced rate. The 
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offer j)roved attractive, and between the 27th Novem- 
ber, 1864, and 22nd Sei)tein.ber, 1866, 644 sacli leases 
were granted; of these 591 have been traced. The 
result was the realisation of about Rs. 1,40,000 as 
I)reminin, while the annual rent roll was I’aised by 
Rs. 70,000. Do these circumstances indicate with suffi- 
cient certainty, an intention to create permanent leases ? 
No doubt, something more stable and less iirecarious 
than the temporary leases then usual was intended, 
but we cannot say definitely that a perpetual grant 
was intended. True, the rent was doubled and a pre- 
mium was paid to the extent of the new rent for a 
year; but we must remember that even in the case of 
successive temporary leases for short terms, the rent 
was enhanced periodically and a premium W£is levied 
on each occasion. I do not think it can reasonably be 
said that what the lessees risked by paying double 
the previous customary rent and by agreeing to pay 
double the previous bonus could have been risked 
by a business man only on the assumption that he 
was granted in return a perpetual tenure. A tenure 
certain for life of the longer liver of the two lessees 
was obviously more certain and continuing tlian a 
temporary lease for 5 or 6 years, so that the tenants 
might well have consented to the terms actually offered 
to them. It is besides clear that even the new rent 
could not be described as rack rent and left the lessees 
an appreciable margin of profit. My conclusion is 
that the surrounding circumstances, as they are known 
to have existed at the time of the execution of the 
leases, one of which is before us, do not assist the con- 
tention of the defendants. 

Thirdly, as to the subsequent conduct of the parties. 
We have here to consider conduct nearly contempo- 
raneous with the execution of the lease as also coiiduct 
many years later. Under the first branch, we have 
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the circumstance that the leases were registered under 
the provisions of the Indian Registration Act (XYl of 
1864) in a register which, under the statutory rules 
then in force, was to record all absolute transfers of 
Immoveable i)roperty. Reliance has been j)laced upon 
the cases of Najihulla Mulla v. Nusir Mistri (1), 
Jagatdhar Narain Prasad v. Brown (2), and Indra 
BiM v. Jain Sirdar A/im(3) in suj)port of the conten- 
tion that the mode in which registration was effected 
is relevant for the purposes of the present enquiry. 
Assume that this argument is well founded, but how 
does it assist the defendants ? The mode in which the 
registration was effected shows at best that tlie regis- 
trar took the leases , to be perpetual grants. There is 
nothing to indicate that the lessor or the lessees made 
any admission before him on the subject. This factor 
is, in my opinion, not only not conclusive but its weight 
is inflnitesimal. As regards the second branch, 
namely, conduct subsequent, so far as the grantor is 
concerned, there is nothing to bind him, as lie died in 
1866 shortly after the leases had been granted. As re- 
gards his successors, the only circumstance woi’thy of 
mention is an allegation by Maharani Prem Koerl in 
her suit against Hitoo Koeree, decided by Col. Boddam 
on the 12th March, 1872, that an istemrari mokarari 
lease would continue so long as there were male heirs of 
the grantee. This is obviously valueless, first, because 
the statement by a limited owner could not bind the 
present Maharaja, and, secondly, because the statement, 
taken as a whole, does not support the present case of 
either party. As regards the conduct of the grantees, 
reliance has been placed upon two circumstances, 
namely, first, that in some instances valuable improve- 
ments have been effected, and, secondly, that successive 

fl)( 18 n) I. L. il.7 Oalo. 19u. f2) (1906) I. L. R. 3.5 Calc. 1133. 

(3) (1907) I. L. R. 35 Calc. 8t5. 
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transfers of the leasehold interest have been made on 
the assumption of its heritability and its permanence. 
As regards improvements, the lease itself, as already 
stated, provides that the cost shall be borne by the 
lessees; consequently the fact that the lessees have 
made improvements at their own expense does not 
show that the lease was intended to be permanent. 
As regards dealings with the property, it may be con- 
ceded that transfers have been made in many instances 
on the assertion that the leasehold interest was per- 
manent and heritable. But there is nothing to show 
that these assertions were made with the knowledge 
or with the concurrence of the representatives of 
the grantor. On the other hand, an examination of 
the documents, whereby the transfers were effected, 
discloses a significant development in the phraseology 
used. In the earlier documents, the expressions used 
are more or less colourless, while in the later instru- 
ments, definite expressions indicative of heritability 
and permanence make their appearance. The in- 
fluence of the decisions in the cases of Pretn Koeri v. 
Hitoo Koeree and Nam Narain v. Amir Ktiayi, is 
distinctly visible here, and I do not think much 
weiglit can be attached to the circumstance that the 
later documents evidence an assertion of heritability 
and permanence. On the other hand, we cannot over- 
look, what cannot by any means be treated as an 
insignificant circumstance, namely, that in some in- 
stances at least the holders of istemrari mokarari 
grants had them converted into al-'mlad or hereditary 
grants on payment of fresh premium and enhancement 
of the rent. In my opinion, the conduct of the parties 
subsequent to the grant does noi indicate with any 
approach to certainty, that the lease was intended to 
be perpetual. 

there is only one other aspect of the case 
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left for consideration, namely, is it established tb&t at 1915 
the time of grant of the lease, the expression istemrari naeain 
mokarari had acquired a customary local meaning Singh 
in the district of Hazaribagh, in other words, that Ohota 
the expression was used to connote a grant of a per- 
manent and hereditary character? A large body of Association. 
oral evidence has been adduced in support of an 
affirmative answer to this question. That evidence is, J. 
in my opinion, valueless for two reasons. In the first 
place, the evidence does not with precision refer to 
the period antecedent to or contemporaneous with 
the grant of the leases. Assume for a moment that 
the words are shown to have a special local meaning 
now; we cannot apply the principle presumunUr 
retro. The assertion that the expression has acquired 
a cnscomary local meaning implies that the ordinary 
meaning is something different; the vital point, 
consequently, is wlien did it acquire a special 
meaning, assuming that it has a special meaning 
at the present moment? Unless it is shown that 
the alleged sxjecial meaning was jn-evalent in 1864, 
it is of no assistance to the defendants ; and this 
has not been proved. In the second j^lace, the oral 
evidence fails to establish that the expression has 
a customary local meaning. No doubt, as stated by 
Lord Lindley in Ckatenay v. Brasilian Submarine 
Telegraph Company (1), the meaning of words is a 
question of fact, though the effect of words is a 
question of law. But the existence of the alleged 
customary local meaning is not proved merely by the 
assertions of witnesses that, in their opinion, the 
exxnession has a particular meaning. If the oral evi- 
dence is thus inconclusive upon the qtiestion of a 
special customary local meaning, we are left with the 
evidence of wdiat has been described as gadi sanacis 
(t) [1891] 1 Q. B. 79. 
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1915 granted from 178) to 1860. These, it is said, were 
mokarari istemrari had been treatetl. a.s I'.cro- 
SiNGH clitai' 3 ’’. The history of these sanacls is iiarnited in 

Chota tire Jadgmeiit of Woodrofife J. and I agree with 

XAorua jiig conclusion that the evidence as to their true 
Association, character is too uncertain to justify the concinsion 

, that the e.Kp ression isiemmri mokarari had in 1864 

Mookebjee • V , , . 

J. acquired the customary local meaning attributed 

to it. 

The position, consequently, is that the use of the 
expression istemrari mokarari does not necessariiy 
show that the lease was xrerpetual, and the defendants 
have failed to prove that the phrase had actj aired a 
special local customary meaning in 1864. The other 
terms of the lease, the surrounding circumstances 
at the time of its execution and the subsequent con- 
duct of the parties also fail to show with sufiicient 
certainty that the intention of the parties was to 
create a isermanent and heritable interest so as to 
enable the Court to pronounce that the grant was per- 
petual. We have, on the other hand, the undeniable 
fact that at the time the leases were granted, the idea 
was universally held that the holder of an impartible 
zamindari like the Ramgarh Raj could not encumber 
the corpus of the estate so as to bind his co-par- 
ceners except for justifiable special causes ; indeed, it 
was not till 1888, that the contrary view was authori- 
tatively formulated by the Judicial Committee in 
Sartaj Kuari v. Deoraj Kunri (1). This is a cir- 
cumstance which we may legitimately take into 
account, for in the words of WiUe.s J. in Lloyd v. 
Quibert (2), the rights of the parties to a contract 
are to be judged of by that law by which tlioy may 
justly be presumed to have bound themselves : Abdul 

(1) (1888) 1. L, R. 10 .4.11. 272 ; (2) (1866) 6 B. & S. 100, 133 ; 

L. K. 15 1. A. 51. 122E. R. 1134. 
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Aziz Khan Appayasami Naicker {1). It is thus 
extremely improbable that the granror should have in 
1865 made a long series of perpetual leases in contra- 
vention of what was then the accepted law. From 
every possible point of view, consequently, the defence 
proves unsustainable. 

In four of the connected appeals (5, 11, 14 and 17), 
special points have been raised in addition to the main 
ground already considered, namely, that the defend- 
ants have acquired a right of occupancy, that they 
have been recognised as tenants after the death of the 
original lessees and that the claim is barred by limita- 
tion. There is no substance in any of these objec- 
tions. The leases were not agricultural leases for 
purposes of cultivation, but were intended to cre- 
ate tenures; no question of acquisition of occupancy 
right can consequently arise. The objections as to 
limitation and recognition are equally fallacious. 
They are based on the assumption that upon the death 
of one of the two original grantees, the le.ssor became 
entitled to re-enter as to one-half of the property 
demised. This argument overlooks the elementary 
proposition that the lease would not terminate till the 
death of the survivor of the two lessees. There is a 
fundamental distinction between the question of the 
duration of the lease as a whole and the question of 
the devolution of the interest thereunder on the 
death of the first lessee. We are not now concerned 
with the question, whether upon the death of the first 
lessee, his heirs or his co-lessee would be entitled to 
occupy the demised premises. It is sufidcient for our 
present purpose that the landlord was not entitled to 
re-enter till both the lessees were dead. In this view, 
no question of limitation or recognition arises. 

(1) (1903) I. L. R. 27 Mad. 131 ; L. R. 31 I. A. 1. 
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111 my opinion, there is no escape from the coiicln- 
gjon that these appeals must he allowed, the decrees of 
the Subordinate Judge set aside and the suits decreed 
on the terms indicated in the judgment of the Chief 
Justice. 

Richabdson J. I am of the same opinion, and there 
is nothing which I can usefully add to the judgnieiit.s 
delivered by the Chief Justice and Mr. Justice 
Mookerjee. 

S. M. -dppe ds allowed. 


APPENDIX. 

Muqarrari. 

The word Muqiirrari ” is the passive participle {iiomm patlentio) vvf: 
taqrir (verbal noun in the second l^orm of qrr). adding to it the 3 'a of 
nishah or relation we get the word MuqurrarU whicli is an adjective. 

The following extracts from standard Araiiic, Persian and Urdu 
Lexicons sufficiently indicate the various meanings of the word relevant to 
our purpose : — 

1 . 

A (Arabic) ilfw^armr, established, confirmed, ratified, agreed upon, fixiaiy 
settled, ascertained, undoubted, certain, infallible, unquestionable, appointed, 
assigned, tribute, tax, impost, duty. A (common to both Arabic ,and 
Persian). Muqarrari, fixed tenure in perpetuity. A Muriarrari-dai\ a 
holder of a tenure in perpetuit^n 

(A comprehensive Persian-English Dictionary by F Steingass, ITI. i). 
p. 1292, col. b and p. 1293, col. a.) 

. II. ' 

A Muqarrar, established, confirmed, ratified, fixed, ascertained, un- 
doubted, certain, infallible, unquestionable, tribute, tax, impost, dut\h 

Persian, Arabic and English Dictionary by Richardson (Oxford, 17b 7. 
p. 1815). 

III. 

A Muqavrai\ established, confirmed, ratified, agreed upon, fixed, 
settled, ascertained, undoubted, certain, infallible, unquestionable, apiioint- 
ed, tribute, tax, impost, duty. 

A Muqarrari^ fixed tenure in perpetuity. 

(Diotionary, Persian, Arabic and English by Francis Johnson, London. 
1852, p. 1229.) 
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A. jP. Muqarrari^ adj. liKed, appointed s. f. A fixed 
appointment : adv. certainly. . Singh 


x¥’^^2an'ari-^/ar .—-The holder ot‘ a muqarrari farm — from Grovernment. 

(Dictionary, Hindustani and English John Shakespeare, London, 
1849, p. 1935.) 

^ : y V. 

Miiqarrari f. —An appointment, a fixed tenure in perpetuity. 

Aluqarrari-dar, m. — The holder of a Muqarrari tenure. 

(Dictionary, Hindustani and Bngdish by Duncan Forbes, ll.d., London, 
1866.) 

VI. 

fixed, appointed, assigned, a fixed tenure in perpetuity, 
a fixed lease, quit-rent. 

(A Dictionary of Urdu, Classical Hindi and Bngdish by John T. 
Platts, M. A., London, 1884, p. 1055.) 

VIL 

Ifiiqarrari n. f. (1) A fixed allowance, quit-rent, fixed lease. (2) A, 
stipend. 

(Hindustani-English Dictionary by T. W. Fallow, p. 1109.) 

VIIL 

Muqarrar— 

1. Etabli fermement. 

2. Fixe et impose a quelqu’uri (iinp6t, tribut). 

3. Redige, Libel 16. 

(Dictionnaire Arabe-Francais par A de Biberstein Kazimirski Tome II, 
p. 701, coi. a.) 

IX. 

Muqarrari (x4.rabic) feminine noun (East). (1) Appointment. (2) Usual 
investment, fixed rent (Jama) transaction, revenue (Malgiizari), tribute 
(2ari Kliiraj). (3) Usual stipend, pittance, monthly allowance, salary, pay, 
Wages. (4) Chiththa. 

(Farahangi Asifiyah, Vol. IV by Sayyid xAhmedof Delhi, p 387- It is 
regarded as the Standard Urdu Dictionary and was published under tlie 
auspices of H. H. the Nizam’s G-overn merit.) 

X. 

^ ^ 

The Sihah of Al- Jawhari, p. 287, Ed, Cairo. 


V. 

Ghota 

Nagpur 

Banking 

Association. 
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EaM Ni^RAIN cUAi 

,. Singh .■ , ■ ." ' 

■ ■ s» 

■ 5 h^> 'jjy J b'J 
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Chota 
. Nagpue 

* !S,,ii , ixG . 

J * J 


>y , yaJ 

i «;• 

Banking 

Association. 

iri* 



‘^'■^ crr°^^' 


Qamus, Vol, I, p. 634, Ed. Calcutta. 


XII. 

(JlSj - w-y Jlfli - 

* iyC|j oM 5 j 

* |£,v . ,!txcls 

Muntaha’l- Arab p. 2157, Ed. Calcutta. 

XIII. 

UJ- I 5 l ^ J - fi ,..Kjb ) yf] 

^L1 J !s*i... (^,1 Jti ^ 

( V' J ( 1/ j ) "'>**>' ( ^ ( I'lj’ . 

j>« '» (A^l J C.V') LU 

*£,*«• ,>1 Jjlflj jUj jSJLjU Xiilx. ysjlj u Jtflj J 

^VJ| 01.A ,^1 ysn ^ ,,^j, 

( *jy 5 Ij'/I ( «*li: ^ iSjii _jS 

V A V . .^iXi, 

Taju'l-Arus, Vol. Ill, p. 487, Ed Cairo. 


XIV 

JA>- yj^i. M y, 

- ^ ,yy >'ilv 

* y y\ , V > > *i''’yj| _, - ^isi . s^u 

' r ’ r . ^JUJ| yjarl, 

, Lisanu’l-‘Afab, Vol. VI, p. 393, Ed. Cairo. 
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XV. 



Cw J* 

M - 




Ay 



AU;a. ^ 

«Vt; Oli 

^ - Ax3 

■ 'V ■ 


d,K l^Ji 

^ 



* 


\^A2 


* Mav - 'C:^:x:'*‘^ \ iaJj. 3 :-^ 

Maliltu’i-Mahit, Yol. II, p. 1687, Ed. Beyroat. 


XYL 

Aqrabu’i-Mawarid, YoL II, p. 982, Ed. Beyroat. 

XYIL 

. ^ - r • ^ -f 

jxs'f oj/ }k 0^ 5) 

J;* > - 

* fC1} . aK)^ - Jyj 

Surah, Yol. I, p. 461, Ed. Calcutta, 

XYIIL 

" yt?> 

I I V - ^*14^ j . ^Uljl 

Ghiyatlia’i-Lughat, p. 117, Ed. Lucknow. 

Istimrdn. 

The word Isthnrarl is the verbal notin in tlie 10th form of vi r i\ By 
the addition of it of the yd of nishat or relation, we get the word idimrdn. 
The following extract.s from Standard x\rabic\ Persian and Urdu lexicons 
indicate its various meanings rtdevaiit to our purpose. 


1915 

Raim Yaraim 
SlNTGH 

V. 

Ghota 

Naopltr 

Banking 

A.SSOCIAT10N, 
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1916 

Bam Nahain 
Singh 

■T., 

Chota 

Nagpur 

'Banking 

Association. 


■ I.' 

A. Istiimfirl (v. n.) : Proceedings ;£?oing on, persevering, persisting 
ill one course, remainiog, continuing, being able to iuMr, 

Istimrarat mariratuhu e'alayJiL His rnalice against luiii reinaiiit.'tL 
A. perpetual, continiiative. 

(Diotionary Persian, Arabic and English by Francis Jnliuhon, lannhu. 
1862, p. 85.) 

iL . 

A. Jstimmr, n.m. (1) permanence, perpetuity, preservation: (2) ruin'* 
terrupled possession : (3) In law, a fixed r.-nt not liable to alteration. 
Istimrardar n, the holder of a farm or lease in perpetuity. 

Istirurdrl^ adj. perpetual, continiiative, never-ceasing, 

Istimrari, n. £. A piece of land on a fixed lease ; land permanently 
settled ; the Permanent Settlement of Lord Cornwallis. 

htimrdn patta. A lease or farm granted at a lixed rent ; a lease in 
perpetuity. 

Ist’mrdn paUe-dar n. in. Holder of a lease of land at a fixed rent. 
Istimrdrl-muqarriJcana^ to fix in perpetuity. 

Istimrdri handohnst^ handobusUi-istimrari ri. m. Permanent Settlement. 
(Hindaotani English Dictionary by S. W, Fallon, p. 87.) 

III. 

A. Istimrdr (1) Perseverance, continuation, persisting, constancy, eon- 
tinuation ; (2) proceeding, going on ; (3) prolougfition : (4j ii**parture 
passing away, 

(Persian, Arabic and English Dictionary by Richardson, Oxford. I7G7 
A. D., p, l09 ) 

lY. 

Istimrdri^ perpetual, permanent. 

Istimrdri Jtm^ fixed or perpetual assessment of rent. 

joi5, a fixed or perpetual tenure. 

Istimrdri Mdl Guzdri^ permanent or perpetual reverme. 

Istimrdri pattci^ a perpetual lease of a farm. 

Istimrdri pattaddr^ the liokler of a lease of lands at a pn*m;uiont r.-nt. 
(Dictionary, Hiudnstani and English by Duncan Forbes ll.d. ]88G. 
London.) 

V. 

A. Istimrar (v. n.). S* M. continuation, perseverance, perpmuity, 
uninterrupted tenure of possession. 

A. Istimrdri, adj. continiiative, perpetual, 

(Dictionary, Hiiidiistani and English and Englisli and Hindustani by 
John Shakespeare, London, 1849 A. D., p. 109.) 
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YL , 

A. Istimrari, adj. contiiiuative, perpetual, permanent, un- 
ceasing, land rented on a fixed lease ; land permanently settled, 
the permanent settlement. 

(A Dictionary of Urdu Classical Hindi and English by 
John T. Platts. M. A., London, 1884, page 50). 

YIL 

Istimrar 1. N. d’act de la x 2 Duree, Continuation, persist- 
ence. 

(Diotionnaire Arabe Francais par A. DeBiberstein Kazi- 
mirski Tome II, page 1085). 

YIII. 

A. (istimrar) (Y. N. 10 of ), continuation, con- 

tinuance, perseverance, perpetuity, permanence, fixed rent, 
not liable to alteration. 

A. (istimrardar). Holder of a farm or lease in 

perpetuity. 

A. (istimrari), perpetual contiiiuative. 

(Persian-English Dictionary, by H. Steingass, Ph. D., 
London, page 55.) 

IX. 

- ^ J C5I ■“ ^ JM> 

&A>ya JIS.J ^ ^4.W! ^ 

* M A j 45 

X. 

I . .. - tj • I su 

* &].*,*. (SyS j y . 

■. 

' XI. . 

, - ij*)j 5 - *l**_^^i cA\ ' 

* ^c>r A ^ .. 


1915 

Ram, Xa RAIN 
Singh 
r. ' 
Ghota 
Nagpur 
Banking , 
Association. 


416 


1916 

Ram Narain 

SliVOH 

V, 

Chota 

Nagpur 

Banking 


Association. 



INDIAN LAW REPORTS. [VOL. XLIII. 

XII. 

( ^ y>o b 3'^i ^ j^y 

i ( ^) 1^ SSj^Jr J^j| 

■•■ ^ ' 6rv';,: 

XIII. 




v3‘ 




:.J^: 


*)l. 






M J) ! * 




j*a^ . ^*U.J| .,t^J 


XIV. 





Ax«o 

j» - 

La-i, K. u. j 

' ' 5. ii. ^ J .45 

> - -^j^i 


&j 


) • Lfj 



y - "■■^? ,,a.A«iv..A». 





* ' 1 

' A4.XJ 

■ tP . 


^ 1 

n* *s 


^iu 


} , . 




XY. 





* , 1 

n 


'V/*^' "> ' 




XVI. 




C/-’ '^; 


'< 

*Ar ;*^-f J^. 


.r^i^i . 








" ^~‘yei 




* nr «..*** i.Ds' ^_,ijs., . 





XVII. 




triS? 



' c;>4 ^!,J . 

Jj--I 











rv 

^ jij.Aiax» « 

4(3^ U 1 




VOL. XLIII.] CALCUTTA SEEIES. 


417 


PRIVY COUNCIL. ^ 


RAVANESHVVAR PRASAD SINGH 

, V, 

CH ANDI PRASAD SINGH, 

[0^ APPEAL FaOl THE K!GH COURT AT FORT WiLLIAiW IN B 

Hindu LaiD — Alienation by iddoio— Legal necessity — Onus of ^roof of legal 

necessity as affected by lapse of time — Proof of custom of succession to 

estate — Limitation — Admrse possession — Res judicata. 

On this appeal their Lordships of the Judicial Goinmitteo affirmed the 
decision of the High Court which is reported in I. L. R. 38 Calc, at page 
725. 

Appeal, No. 1 of 1914, from a judgmeiit and decree 
(29th March 1911; of the High Court at Calcutta which 
varied a judgment and decree (14th April 1909) of the 
Court of the Subordinate Judge of Monghyr. 

The defendant was the appellant to His Majesty in 
Council . 

The question for determination in this ai)peal was 
whether the respondents were entitled to recover 
Ijossession from the appellant with mesne profits of 
I)art of a zamindari (known as the Chakai Estate) ii\ 
the Moughyr District, to which they claimed that one 
or other of them had title as reversionary heir of the 
last male owner. 

The facts are fully set out in the report of the 
appeal to the High Court (Woodrofee and Oarndufp 
JJ.) which will be found in I. L. E. 38 Calc. 721. 

The estate formerly belonged to Tekait Fatteb 
Narayan Singh who died about 1863 leaving lam 

° Present : Viscount Haldane, Lord Parmoor, Lord Wrenedry, 
Sir John Edge, AND Hr. Ameer Ali. 


P.G.® 

1915 


SAL.] 


Nov. 1, 2. 


il8 

1915 

ItAVAl^ESHWAR 

Prasad 
. Singh 

V. 

ClUNDl 
Prasad Singih 
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surviving three wiclow.^ only. A few mon( lis later a 
porithnmous son was born to him nameil Garabh 
Narayan Singh, but he died witliin t wo ysairs, wlno-e- 
npon the estate passed to liis inotiier, Itiirga Kuinari, 
as his sole heir. She made various alienations of 
diflerent parts of the estate, by virtue of whhhi the 
appellant was in possession as the legal repiaisimturive 
of his grandfather, Maharaja .Taiinaugal Singh, One of 
the questions in the suit (which was instituted after 
the death of Darga Eumari) was as to the validity -jf 
these alienations, the appellant contending that tlioy 
were made for legal necessity, and wore thus within 
the limited powers of a Hindu mother sncceeding to 
her son’s estate, and were binding on the reversioners. 

The estate was impartible ancestral property, and 
it was alleged that the right of succession was 
governed by a family as well as a local custom under 
which, the estate devolved upon the eldest male mem- 
ber of ihe senior branch who was known as the 
Tekait. 

The estate had been the subject of previous litiga- 
gatiou between Darga Kumari and Durga Pj-ashad 
Singh, the father of the first respondent, which was 
finally disposed of by their Lordships of the Privy 
Council in 1878 : see Doorga Persacl Singli v. Doorga 
KonwaHiX). The question of the custom was then 
raised, as also the validity of one of th(^ alienations 
made in 1870 in favour of Maharaja .Jaimangal Singh, 
but neither question was then decided. 

In the present suit institgied on 6th March 1008, 
the respondents contended that none of the alienations 
was valid beyond the lifetime of Durga Kuinari, and 
they claimed to recover all the properties therein 
comprised from the appellant. 

(1) (1878) I. L. B. 4 Calo. 190 : L. R. 5 I. A. 149. 
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The appellant denied the onstoius alleged, i>leaded 
that the suit was barred by limitation, and res j udicata, 
and alleged that there was legal necessity for the 
alienations which were made in good faith, for proper 
consideration, after due enquiry, and in the belief 
there was legal necessity. He also pleaded that the 
plaintiff was not entitled to recover the property 
without paying the appellant the amounts which 
formed a valid charge on it. 

The Subordinate Judge held that the suit was not 
barred by limitation or res judicata. Both Courts held 
that no legal necessity for the alienations had been 
proved, and that the custom of succession alleged by 
the respondents was established and the title of the 
first respondent to succeed to the estate was proved. 

On this a^Dpeal, 

De iruyther K. C. and J. M. Parikh, for the appel- 
lant, contended that the custom alleged by the res- 
pondent was not established. He produced no docu- 
mentary evidence in support of it, and the oral evi- 
dence produced by him did not prove the custom set 
up, but it conclusively showed that tlie custom govern- 
ing the succession is, as stated by the respondent’s 
father Durga Prasliad Singh, the rule of lineal primo- 
geniture in the male line. Such a custom would 
exclude females from succession and consequently the 
possession of Dnrga Kumari was adverse, and the suit 
was bai’red by limitation. As to the existence of legal 
necessity for the alienations, the Courts below bad 
wrongly held that it was iiot proved. They ouglit to 
have considered the evidence of legal necessity relat- 
ing to each of the alienations separately, and so con- 
sidered the evidence on the record, making allowance 
for tlie length of time that had elapsed, sufficiently 
established that there was legal necessity for each of 
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the tnirxHacfcious, and thiit tlioy urn hiiKiiiik" <>i> Etc 
revoi'sioner.s. The appelliUit was not hound to show 
that Diirga Kiinuai made a proper application of the 
borrowed money in accoi.’dan(!e witli her representa- 
tions ; Mayne’s Hiuda Law, 8th Ed., page S.T'i, para- 
graph 035 was referred to. T!ie Subordinate Judge 
was wrong in tinding tiiat the onlj' evident} of legal 
necessity consisted “ of the statements of the witne.ss 
Chao Lai, and the recitals in the documents ” challeng- 
ed. As to res judicata, reference was ina'le to the pre- 
"^ions litigation conclnding with the Privy Council 
case of Doorga Pers id Singh v. Djorg i Konwari (i). 

Sir H. Erie Richards, K. C. and B. Dubd, for the 
respondents, were not called upon. 

The jadginent of their Lordships was delivered by 

Viscount Haldane. In this appeal their Lord- 
ships see no reason to delay their recommendation to 
His Majesty. 

The case has been very fully opened, and, on the 
points argued, their Lordships do not find any retison 
to differ from the conclusions arrived at by the High 
Court, 

They will, therefore, humbly advise His Majesty 
that the appeal should be dismissed with co.sts. 

Appeal dismissed. 

Solicitors for the appellant : Doivner S,- Johnson. 

Solicitors for the respondents : Watkins Hunter. 

J. V. W. 

(1) (1878) I. L. R. 4 Calc. 190 ; L. R. 5 L A, 149, 
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APPELLATE CRIlVIlNAL. 

Before ChiUy and Walmsley JJ. 

OAUSLEY 

. V. 

EMPEROR.^ 

Forgery — Signing certificate of purchase of arms and ammunUlons in false 
naM&B and giving icro7ig addresses- — Person legally entitled to possess the 
same — Act fraudulent^ ^ if not '' dishonest — Penal Code (^Act XLV 
1860)ss.23,24^463 io46o, 

A person lawfully entitled to possess arms and ammunifcioi s signing the 
prescribed certificate of purchase of the same in the name of another with 
an address not his own, and thereby deceiving the gunsmith and the Govern' 
ment and defeating the object of the certificate, commits forgery : his act 
having been done “ fraudulently,” if not “dishonestly.” 

Reg* V. Toshach {\)^ Empress v. Dhunum Kazee (2) and Queen-Empress 
V. AZi (3) followed. 

On tlie 1st April 1915 tLe appellant, an European 
lad of 15 or 16 years, pui’chased from Messrs. Rodda 
& Co., in the town of Calcntta, a revolver and 50 
cartridges and signed the upper portion, of the certi- 
ficate of purchase in tlie name and address of “ C. 0 ., — 
24-1, Bipon Street'" On the 1st and 8th July 1915 
fie made two similar purchases of a revolver and 100 
cartridges from Messrs. Walter Locke & Co., and a 
revolver and 25 cartridges from Messrs. Lyou and 
Lyon, fiotfi local gunsmiths, and signed the same 
portion of the certificate in the names, with the 
addresses, of P. L. M. — 56, Bipon Street and “ R. S. — 
Banali Indigo Factory, Bhagalpore," respectively. 

‘'Criminal xippeal, No. 921 of 1915, against the order of J. Caim-.Il, OiTg. 
Presidency Magistrate, Southern Division, Oiilcutta, dated Sep. 10, 1915. 

(1) (1845) 1 Den. C. C. R. 492. (2) (1882) I. L. R 9 Calc. 53. 

(3) (1897) 1. L. R. 25 Calc. 512. 
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It appeared that gun dealers Imve to deposit with 
the Customs authorities the sum of Rs. 15 for every 
revolver imported by them, that au intending pur- 
chaser, if recpiiring arms or ammunitions for his own 
use, has to sign the upper portion of a certificate of 
purchase with his address, stating the purpose for 
which the arms and ammunitions are required. A 
traUvScript of the certiflcate is sent to the Arms Act 
Department, which verifies it through the local police. 
If tlie arms, etc., are found to be in the possession ol a 
person legally entitled to hold them and his mime and 
address have been correctly given, the police report 
verification to tlie Ou.stoms authorities, and the dealer 
is entitled to a refund of the Rs. 15 less an ad valorem 
duty of 10 per cent., though sometimes the refund is 
made in anticipation of the police verification, but sub- 
ject to return, if the verification has failed. There was 
evidence that the deposits made by the three firms in 
respect of the revolvers sold to the appellant had been 
declared by the Collector to have been forfeited by 
reason of the appellant’s action in giving wrong names 
and addresses. Both 0. 0. and P, L. M. were e.xami nod 
at the trial and denied having authorized the appellant 
to purchase any revolvers or cartridges for tiiem. 
B. S. of Bhagalpore was not called, and there was no- 
thing to show whether there was any such real person* 
The witnesse-s examined from the above firms .stated 
that they understood that the articles were purchased, 
by the appellant for his own use, and that otherwise 
they would have required a letter of authority f l•om the 
real purchasers, but they admitted thiit if thoapiiellaut 
had bought the revolvers and cartridges in his own 
name, he would have got them without any diliiculty. 
None of the revolvers or cartridges were found in the 
house of the appellant when searched, and he refused 
to disclose what he had done with them. 
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The appellant was tried by the Second Presidency i9i5 
Magistrate on charges under SB. 417, 465 and 471 of the causlev 
P enal Code in respect of each of the three purchases 
made by him, but on objection being taken on the 
ground of misjoinder, during the argument on the 
case, the Magistrate struck out the charge under s. 417, 
giving the appellant an opportunity of recalling the 
prosecution witnesses for cross-examination which he? 
however, declined. He was convicted, on the 16th 
September 1915, on the three charges under s. 465, and 
sentenced to eight months’ rigorous imprisonment on 
eachcottnt. His appeal to the High Court was admitted 
on the question of sentence only, but was ultimately 
heard on the merits. 

Mr. Eardley Norton (with him Bahu Santosh Ku- 
mar Bose), for the appellant. The appeal was adtnitted 
only on a question of sentence, but I am entitled to be 
heard on the merits. The appellant filled in the 
upper portion of the certificates in the names and 
addresses of others, and the question is whether this 
amounts to forgery within sections 463 and 464 of the 
Penal Code. His intention was not to make the firms 
part with the arms, as he could have got them in his 
own name, but only to avoid being traced in posses- 
sion of them. This is not a criminal intention. Refers 
to Mayne’s Criminal Law, 3rd Edition, p. 818. The 
document was not a false one: Queen v. Martin (1), 

Beg. y. Inder (2). The cases cited by the Magistrate, 
Queen-Empress v. Ahhas Ali (3; and Empress v. 
Dhunum Kasee (4), are distinguishable. In the first 
the accused could not have got the appointment w-ithout 
the certificate, and in the other there was guilty 
knowledge or intention, which is absent here. It is 



(1) (1879) 5. Q, B. D. 34. 

(2) (1848) 1 Den. C. C. H. 325. 


(3) (1897) 1. L. B. 25 Calc. 512. 

(4) (1882) I. L. R. 9 Calc. 53. 
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not shown that the appellant; knew al)oat tlie deposit 
or its forfeitare. 

The Deputy Legal Bememherancer [Mr. Orr), for 
the Crown. There was an intention to conunit fraud 
by making the firms part with the revolvers and 
cartridges which they would not have done if tljoy 
had known lie was giving wrong name.s and addrcs.se.s. 
The fact of giving false names shows guilty know- 
ledge: Emperor v. Wyndham (1), Queen-Empress 
V. Abbas Ali (2) and Empress v. Dhunum Kazee (A). 
The document was a false one, as it was .signed in an 
assumed name, and it is immaterial that lie could Inive 
got the arms in his own name : see Halsbury’s Laws of 
England, Vol. IX, p. 729, Reg. v. Toshack (4), Bex v. 
Marshall (5), Bex Y. Francis (6), Bex v. Whiley (7). 

Babu Santosh Kumar Bose, in reply . Intention to 
commit fraud must be proved aliunde. In the i<]jigliKh 
cases cited for the Crown such intention was sjax-i tic- 
ally found. 

Our. adv.vult. 

Chitty and Walhsley JJ. In this ca.se the 
a];)pellant, P. L. Oausley, was found guilty on three 
charges under section 465 of the Indian Pemd Code 
and sentenced to two years’ rigorous imprisonment, i.e., 
eight months on each charge. The appellant is sttited in 
the Magistrate’s judgment to be a lad of 16 or 17 year.s 
of age. We are told by his mother that he is oidy 15. 
The appeal was admitted on the question of sentence, 
but has been argued before us also on toe question of 
law arising in the case. The facts are not in di.sputo. 
They are fully set out in the judgment of the 

(1) Unreported. . (4) (18i5j 1 Den. 0. 0. 1!. 492. 

(2) (1897) I. L. R. 25 Calc. 512. (5) (1804) Russ. & Ry. 7.5. 

(3) (1882) I. L. R. 9 Calc. 53. (6) (1811) Russ. & Ry. 209. 

(7) (1805) Russ. & Ry. 90. 
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Magistrate and need not be re-stated liere. The 
<luestion is •whether the signing of the certificates in 
a false hame and giving in each case an address, 
which was not his, amoants to forgery on tlie part of 
the appellant. It may be that the action of the appel- 
lant was not “ dislionest,” taking that word in the sense 
ascribed to it by the Indian Penal Code, .sections 23 
and 24. There can, however, be no doubt he acted 
“ frandulently.” His intention was undoubtedly to 
deceive bptl\, the firms, who sold him these revolvers 
and ammunition, and also the Government, which has 
prescribed the formalities to be observed in sucli sales- 
He mast be taken, to have known that the certificate 
was required for the identification of the purchaser and 
the weapons purchased. This purpose he delib..’:rately 
defeated by las action in making. out false certificates- 
His acts come directly wdthin the definition of forgery 
as contained in sections 463 and 464 of tlie Indian 
Penal Code. The casesof Reg. v. To.<ihack(l). impress 
V. DJiUnum Ka.v(>e (2), and Queen-Empress v. Ahhas 
All (?>), are in point and support the view wliich we 
take in this case. Tiie conviction mast, therefore, be 
npheld. 

With regard to tlie se.ntciu-e. we take into coushlora- 
iion the extreme yoiit!) of the appellant. On the oilier 
hand, the offienee is a very serious one and it has been 
aggravated in hiscasi- liy the tact that he has declined 
to give any hiformatioa regarding the revolvers pur- 
chased by him, or the u.so to which they have been put. 
We think, however, that he will be sufficiently pun- 
ished if ho be kept in ja,il for one year, that is to .say, 
for four months on each charge, and we reduce the 
term of imiirisonmeut accordingly. 

K. H. M. Conviction upheld. 
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ORIGINAL GRiiVIINAL, 

Before Sanderson CJm 

/■ EMPEROR 

, ■ ■ SRBENATH MAHAPATRA,^ . .. 

Right of Reply — Exhibiting doeumentSy not pari of the record^ on behalf of 
-the accused during the cross-examination of the ^prosecution witnesses 
— Doctrijie of surpprise— Criminal Procedure Code (Act V of I $98% 
$s, 289 and 292. 

Section 292 of the Criminal Procedure Code is not to be read independ- 
ently but in connection with s. 289, and gives a right of reply only when 
the accused, or any of them, adduces evidence after the case for the prose- 
cution has concluded. 

The prosecution has no right of reply when the counsel for the accused 
has, during the cross-examination of a prosecution witness and before the 
close of the case for the Grown, put certain letters, ‘wliich do not form part 
of the record, to such witness, and then tendered and bad them admitted 
in evidence. 

The question whether the prosecution lias been taken by surprise is 
not the correct test under s. 292 of the Code. 

The three prisoners, Sreeiiath Mahapatra, Anil 
Prokash Shome and Snnil Prokash Shome, were tried 
at the first Criminal Sessions of the High Court before 
the learned Chief Justice and a jury. The tliird 
prisoner, Sunil, had been employed in the firm of 
McLeod & Co., who are managing agents for various 
railway.s, as a typist on a salary of Rs. 30 per month. 
On 10th December 1915 he took a forged letter, pur- 
porting to be signed by McLeod & Co., and request- 
ing the delivery to bearet of a cheque book on behalf 
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of the Burdwan-Cutwa Railway, to J. M. Hartley, the 
Examiner of Government Railway Accounts (E. I. R.). 
A cheque hook, Ho. 2181, containing 50 blank forms 
was thereupon despatched by Hartley, in a cover 
through his peon addressed to McLeod & Co. Sunil 
accompanied the peon and on arrival at McLeod & 
Co.’s office took the peon book with its enciosure i:n.t(f 
a room, came out shortly after and returned the peon 
book with some illegible initials. On the next day 
the first and third prisoners, Sreenath and Anil, went 
together to the Bank of Bengal, and the former pre- 
sented to the Bank clerk a cheque for Rs. 12,500 pur- 
porting to have been drawn in favour of one M. 0. 
Bhowmik or bearer against the Burdwan-Cutwa Rail- 
way. This cheque was taken from the book No. 2181, 
issued by Hartley the day previous. The Bank 
authorities communicated with McLeod & Co., and 
discovered the cheque to be a forgery. Sreenath and 
Anil were taken into custody and the police next 
arrested Sunil and, on search, found in his house 
the book. No. 2181, with a form corresponding to the 
forged cheque missing. 

The prisoners were charged with criminal con- 
spiracy to commit forgery for the ])urpose of cheating, 
fraudulently and dishonestly using as genui ne a forged 
document, cheating and certain other offences. 

During the cros.s-exami nation of two of the prose- 
cution witnesses, Mr. Thornton, counsel for Sunil, 
put to the witnesses for identification certain letters, 
which were not on the record, .sent up hy the Magis- 
trate to tire High Court, us having been writteix by 
them or theii employers, and tendered them in evi- 
dence and liad them exhibited for the defence. At 
the close of the case for the prosecution, the counsel 
for the ixrisoncrs stated that they did not intend 
to call witnesses or adduce evidence, whereupon 
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Mr. Norton, , counsel for the prosecution, claimed to 
have the right of reply. 

[Sandeeson C. J. The onus is on you, Mr. Norton, 
to show that you have a right of reply.] 

3fr. EardUy Norton, (with him Mr. McNair 
iuscracted by Mr. J. T. Hume, Public Prosectitorj, 
for the OrowD. Section 292 of tlie Code of 18<S2 was 
altered by tlie present Code. Sections 289 and 292 are 
wholly independent of each other, and h. 292 .must 
be read by itself and as controlling s. 289. Kofers 
-to Emperor v. Bhaskar Balwant Bhopatkar (1) aiRl 
Emperor v. Timol (2) where the question whetlier the 
prosecatioii is taken by surprise is laid down as the 
test. Beaman J. took a different view in Emperor v. 
Abdnlali Sharfali (S). 

Mr. L. Thornton, for Sunil. Section 292 must ite 
read with s. 289. The words any evidence'' 

in s. 292 refer to evidence let in by the accused under 
s. 290. Section 292 is not a wdioily indepe.udent sec- 
tion. The prosecution has the right to sum u.p ttfter 
the close of its case, and may then deal wiUi the 
documents put in by the accused during tlie ero.s.s- 
examination of the Crown witnesses, 
i; , ^ Qur. adv. vuU. , : 

Sanderson C.J. In this case the three prisoners 
(Sreenath Maliapatra, Anil Prokash Shome andSnnil 
Prokash Shome) were charged with eriminiul conspir- 
acy to commit the offences of forgery for the purpose 
of cheating, fraudulently and dishonestly using as 
genuine a forged document and cheating, and certain 
other offences, which it is not neces.sary to specify 
in detail. . , 

(1) (1906) I. L. B. 30 Bom. 421 , ' (>2) (1906) 10 0. W. N. culxvii. 

(3) (1909) n Bom. L. R. 177. 
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During the cross-examinatl on of certain of the 
witnesses for the prosecution, the learned counsel 
aijpearing for one of the prisoners put to the witnesses 
certain letters as liaAung been written by them or 
their employers. 

The witnesses identified the letters which were 
then tendered as evidence and admitted. 

At the end of the case for the j)rosecution, the 
learned counsel for all the three prisoners declared 
that they did not mean to call witnesses or adduce 
evidence. 

The learned counsel for rhe prosecution thereupon 
claimed the right to reply under sectioii 292 of the 
Code of Criminal Procedure of 1898, alleging that one 
of the accused had adduced evidence, by reason of 
the letters which the learned counsel appearing for 
him had put in during the cross-examination of the 
witnesses for the prosecution, and, therefore, that 
the terms of section 292 gave him a right of reply. 
I held that the learned counsel for the prosecution 
had not, under the circumstances above mentioned, 
the right to reply, and at the request of tlie learned 
counsel engaged in the case, who urged -that it was 
desirable to have a definite ruling on tlie point, I 
undertook to put my reasons for so holding into 
writing. 

In my Judgment the question depends upon 
whether section 292 is to be construed independently 
of the preceding sections of the Act, or whether it 
must be read in connection with them and in parti- 
cular with reference to section 289. 

If section 292 is to be construed indepejidently of 
section 289, then the putting in evidence of the letters 
by the learned counsel for one of the accused during 
the cross-examination of the witnesses for the prose- 
cution would, in my opinion, bring the case within 
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the section and give the prosecution the right ol 
reply: for I do not think that the correct test for 
deciding this matter is whether the prosecution is 
taken by surprise, as has been suggested in some of 
the decisions. There is nothing to this effect in section 
292, and to hold that this was the test would mean 
the implied addition to the section of some such words 
as “ provided that the Jndge who tries the case thinks 
the prosecution has been taken by surprise by the 
evidence adduced by any of the accused.” 

Such an implication, in my judgment, is not per- 
missible or necessary. 

In my judgment, however, section 292 must be read 
in connection with section 289 and must be construed 
accordingly. When so read, the intention of the 
Legislature to my mind is clear. The scheme of the 
Act is that at a certain stage of the proceedings, viz., 
“ when the examination of the witnesses for the prose- 
cution and the examination of any of the accused are 
concluded,” the question is to be put to the accused 
whether he means to adduce evidence. If the accused 
does not then adduce evidence, provisions as to the 
course to be adopted are made by the Act: if he 
does, then certain other provisions as to the course to 
be adopted are made, one of which is the provision con- 
tained in section 292 as to the right of reply. Reading, 
therefore, the two sections together the right to reply 
which is given by section 292 arises only if the 
accused or any of the accused takes advantage of the 
right to adduce evidence at the time and in the man- 
ner specified by the Act, viz., after the case for the 
prosecution is concluded. 

The object of the Legislature, in my opinion, being 
to give each side an opportunity of commenting on 
the evidence of the other, this is accomplished by 
giving the prosecution the right to sum up at the 
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conclusioti of the ca?e for the prosecution, when the 
acci^sed does not adduce evidence in the sense above- 
mentioned, but confines himself to getting in certain 
facts or documents by the legitimate employment of 
the cross-examination of th^ witnesses for the prose- 
cution, and in giving a right of reply to the prosecu- 
tion when the accused does adduce evidence in the 
manner specified by the Act. It is to be noted that 
this should not'give rise to any inconvenience, for, in 
the cases where documents are put in by means of 
legitimate cross-examination of the witnesses for the 
prosecution, it must be obvious to those conducting 
the case for the prosecution for what purjiose or 
with what object they are put in, and the prosecution 
will have an opportunity of commenting upon them 
in the summing up which is expressly provided by 
the Act at the conclusion of the case for the prosecu- 
tion. For these reasons, I held that the learned 
counsel for the prosecution in this case had not the 
right to reply. 
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BHUPBNDRA KRISHNA GHOSE 

v\ 

AMARENDRA NATH DEY. 

[m kWEkl FHOafl THE HIGH OOHGT AT FOHT WIILIAIVI IN BEHGAl.] 


Hindu Law — Will — Construetion of will — Contingent bequest in futuro 
of lolioU estate — Succession Act {X of 1S65)^ ss. lOT, 111 — Event on 
occurrence of which distribution teas to take place^ sqyecified m will. 


The will of a tiindu resident in Calcutta and subject to the Dayabhaga 
School of law, who died on 10th November 1907, stated, ‘‘ I appoint my 
wife Poritoshini Dasi to be the sole executrix of thin my will I hereby 
authorise my said wife to adopt dattaka xyulra. In case of death of an 
adopted son my said wife shall adopt one after anotlier live sons in succes- 
sion. If my said wife dies without adopting a son, dr if such adopted son 
predeceases her without leaving any male issue, in sucli case my estate 
after the death of my said wife shall pass to the sons of my sister Benodini 
Dasi who may be living at the time of my death,” Two sons of his sister 
were living at the death of the testator. On his death hia widow as 
executrix duly obtained probate of the will, and in August 1909, in 
pursuance of the authority given her by her deceased husband, she adopted 
a son who, however, died on 10th March 1910, an infant unmarried and 
living no male issue ; and a few days afterwards the widow herself died. 
In a suit by the adoptive mother of the testator, now represented by the 
appellants, against the two sons (tlie present respondents) of his sister, for a 
declaration that in the events that had happened the devise to them had 
failed, and that the testator’s estate had devolved on her. 

Held,, on the construction of the will (affirming the decisions of the 
Courts in India), that on the death of the testator the widow took an 
interest in the estate which by virtue of the probate was not devested 
on her adoption of a son to her linsband, and on her death the executory 
bequest to the sons of the testator’s sister took effect and the estate passed 
to them. 

Present ; Viscount Haldane, Lord Parmoor, Lord Wrenbury, 
Sir John Edge and Mr^ Ameer All 
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Section 111 of the Succession Act (X of 1865) was not applicable 1915 


because the event on the occurrence of which the distribution was to take 
place was distinctly mentioned as, in the words of tlie will, “ the death of 
my wife,” and tlie gift to the testator’s nephews was therefore not afiEected 
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Amarendra 
Nath Dey 

AppeA-L 86 of 1914 from a decree (28tli November 
1913), of the High Court at Calcutta on its Apj)ellate 
Side affirming a decree (19th June 1912) of the same 
Court sitting in the exercise of its ordinary original 
jurisdiction. 

The plaintiffs were the appellants to His Majesty 
in Council. 

The principal question in this appeal is as to the 
validity of a bequest in favour of the respondents 
contained in the will dated 26th June 1898 of one 
Heramba Nath Ghose who died on 10th November 
1907 leaving as his sole heir according to Hindu Law 
his widow, Paritoshinl Dasi. 

The facts of the case and the will to be construed 
are fully set out in the report of the appeal before the 
High Court (Sm Lawrence Jenkins, C. J., and V7ood- 
ROPPE J.) which will be found in I. L. R. 41 Calc. 642, 
where the judgment of tlie Original Court (Fletcher J.) 
is also set out. 


On this appeal, 

Sir B. Finlay, K.C., Upjohn, K.C., Sir W. Garth, 
Alia A. M. Dimne, tov the appellants, contended that 
there was no previous gift to the respondents in the 
will, and therefore the bequest did not take effect : it 
was a bequest contingent on the happening of a 
“ specified uncertain event,” and that event did not - 
happen “ before the period when the fund bequeathed 
is payable or distributable’ ; reference was made to 
section 111 of the Indian Succession Act which was 
made applicable to Hindus by the Hindu Wills Act 
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1916 (XXI of 1870). Ill the absence of a gift by implication 
or otherwise to either the widow or the adopted sou, 
Erishsa the latter took the estate by inheritance, and not by 
devise, and that estate could not be subsequently 
Asuresdka devested. According to Hindu Law the succession 

^ 4.TH OEY 

vested immediately on the death of the last owner, 
and could not remain in abeyance; and a gift of a 
contingent e.vecutory interest only, not preceded by 
any prior gift, was unknown to the Plindu Law, and 
was inoperative and void. The vesting of the estate 
in the widow as executrix for administrative purposes 
could not, it was submitted, affect its devolution 
according to law, or validate any such contingent 
executory interest; and in any case the widow’s right 
as executrix ceased when she adopted a son. On the 
construction of the will the bequest to the respondents 
was bad under the provisions of section 111, for it was 
intended to take effect, if at all, on the happening of 
one of two specified uncertain events, namely,, the 
death of the widow without having made an adoption, 
or the death of the adopted son without leaving male 
issue, and no time was mentioned in the will for 
the occurrence of these events, and neither of them 
happened before the period when the fund was dis- 
tributable, namely the death of the testator. The 
followdng ca.ses and authorities were cited and dis- 
cussed ; Norendra Nalh Sircar v. Kamalbasdni Dasi 
(1), Succession Act section 107, Amrito Lall Diitt 
V. Surnomoni Dasi (2), Tagore Case (3), Soorjeemoney 
Dassee v. Denobimdoo Mullick (4), Bhoobunmoyee 
Debia v. Bam Kisl lore Acharj Chowdhry (5), Beer- 
pertab Sahoo v. Bajender Pertab Sahoo (Q), Kally 

(1) (1896) I. L. K. 23 Calc. 563 ; (4) (1S62) 9 Moo. I. A. 123, l35. 

L. R. 23 I. A. 18. (5) (1865) 10 Moo. L A. ,279, 281, 

(2) (1898) I.L.E.25CaIc. 662,690. 311. 

(3) (1872) L. R. I. A. Sup. Vol. 47 ; (6) (1867) 12 Moo. I. A. 1, 37. 

9B. L. R. 377. 
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Prosonno Ghose v. Gocool Ghmider Mitter (1), Bai 
MotivaJui V. Bai Mamuhai (2), Gordhandas Soonder- 
dasY. Bai Bamcoover (3), Mayhe’s Hindu Law (8tli 
Ed.) page 509, paragraph 376, Succession Act, section 
111, Illustrations (b) and (c), Manikyamala Bose -v. 
Nando Kumar Bose (4), Mayne’s Hindu Law (Sth 
Ed.) page 869, paragraph 624, and Tx'evelyan on Hindu 
Wills, page 118. The language of the will did not, it 
was submitted, amount to a direction that the ixeriod 
of distribution should be the death of the widow. 
[Loed Wrenbury Section 111, does not apply if a 
period is specified in the will within which the contin- 
gent event is to happen, and the will .seems to me to 
show that the testator does fix such a period by the 
words “ after the death of my wife.’’ Lord Haldane 
said their Lordships were favourably impressed with 
what Lord Wrenbury said, and they would like to 
hear what the re.spondents had to .say on the question 
of section 111]. 

De Gruyther, K.C., and B. Dube, for the resj)ond- 
ents, contended that section 111 was a law as to the 
construction of wills, and not one placing any restric- 
tions on the testator : reference was made to illustra- 
tions (6) and (e). In the case of Norendra Nath 
Sircar v. Kamalbasini Dasi (5), the provision in 
the will “ my three sons shall be entitled, etc. ” gave 
rise to the exact case in illustration (6) of section 
111 As to that case, therefore, the section says what 
is to be the construction of the will, and it can only 
be construed under the Act. In Badha Prasad 
MuUick V. Baneemani Dassi (6), a fixed period is 

(1) (1877) I. L. R. 2 Calc. 295. (6) (1896)1.L.E. 23 Calc. 563, 571 ; 

(2) (1897) LL.B.21 Bora. 709, 720; L. B. 23 I. A. 18, 24, 25. 

L. R. 24 I. A, 93, 104. (G) (1908) I.L.R. 35 Calc. 896, 902, 

(3) (1901) I.L.B. 26 Bom. 449, 467. L. 11. 35 I. A 118, 128, 

(4) (t90G) I.L.R.33 Calc. 1306,1313. 
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specified. la the present case the time fixed is “ after 
the death of my wife.” The point was considered 
in Ghimilal Parvati Shankar v. Bai Samrath (1). 
Section 111 only applies to cases where the testator has 
not in the will expressly fixed a period within which 
the niicertain event is to happen, that is where he has 
left it ambiguous ; but in the present case the testator 
has so fixed it, and therefore the section does not apply : 
see sehtioii 107 (as to the date of vesting when a legacy 
is contingent on a specified uncertain event). The 
judgment of Trevelyan J. in Amrito Ball Dutt y. 
Stirnomoni Dasi (2), and that of Russell J. in 
Grordhandas Soonderdas v. Bai Ramcoover (3), dis- 
pose of the propositions put forward for the appellant. 
Reference was also made to Bai Motivahii v. Bai 
Mamuhai (4) : “ It is too late to say, etc ixiid. Kally 
Prosonna Ghose v. Gocool Chimder Milter (5). The 
bequest was good and valid, and, in the events that 
had happened the respondehts were entitled to the 
estate. 

Sir B. Finlay, K. C., in reply. Assuming that there 
is no devise to the respondents, there is no gift to 
them, for no gift is good without possession. The 
adopted son takes by succession on the supposition 
that tl.)e testator has begotten him ; he is in the place 
of a natural son. Reference was made to BJioohim 
Moyee Debia y. Bam Kishore AcharJ Ghotvdhry (6) 
[Me. Ameer Ali referred to page 309 of the report of 
that case], Bai Motivahu v. Bai Mamnbai (7 ), and 
Mayne’s Hindu Law (8th Ed.) page 509, paragraphs 
376, 377. [De Gruyther, F. G.,' leterred to Kalidas 

(1) fl9l4) I.L.R. 38Bom.399, 411. (5) (1877) I. L. H. 2 Calc. 295. 

(2) (1898) 1. L. E. 25 Calc. 662. (6) (1866) 10 Moo, I. A. 279, 307. 

(3) (1901)I L. B. 26 Bom. 449. (7) (1897) I. L. B. 21 Bom. 709 ; 

(4) (1897) LL.R. 21 Bom, 709, 721; L. B. 24 I, A. 97. 
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Mullick V. Kanhaya Lai Pundit (1) to the effect 
that a gift might be good without possession]. 

The judgment of their Lord.ships wa.s delivered by 

Mr. Ameer Ali. This is an appeal from a judg- 
ment and decree of the Higli Court of Calcutta pro- 
nounced in a suit which relates to the will of one 
Heramba Nath Ghose, a Hindu inhabitant of the town 
of Calcutta, subject to the Dayabhaga School, who died 
on the 10th of November 1007. 

The material portion of the will, which bears date 
the 26th .June 1898, is in the following terms : — 

“ This is the last will and Testament of me Heramba Nath Ghose of 
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No, 45, Pathiiriaghata Street, Calcutta, son ot Glrindra Chunder Ghose, 
deceased zemindar. I revoke all prior testamentary writings and appoint my 
wife Srirnati Paritoshiui Dasi to be tlie sole executrix of this my will. I 
liereby antliorize my said wife to adopt Dattaka putra. In case of death of 
an adopted son my said wife shall adopt one after another five sons in 
succession. If my said wife dies without adopting a son, or if such adopted 
son predeceases her without leaving any male issue, in such case my estate 
after the death of ray said wife shall pass to the sons of my sister Srimati 
Benodliii Dasi who may be living at the time of my death. 

On the testator’s death his widow Paritoshini Dasi 
applied for and obtained probate of the will. The 
estate of Heramba accordingly vested in her as his 
legal representative and remained in her i^ossession 
xmtil her death three years later. It is alleged that in 
August 1909 she, in pursuance of the authority given 
to her by her deceased husband, adopted an infant of 
the name of Hem Chunder Dey. This child died on 
the nth of March 1910 which was followed by the 
death of Paritoshini herself shortly after. 

The present suit was instituted on tlie 30th of 
March 1910 by Kissory Moni Dasi, the adoptivo) 
mother of Heramba, against the two sons of Beno'lini 
Dasi, his si.ster, for a declaration tliat in the events 

(1) (1884) I. L. B. 11 Calc. 121 ; L. B. 11 I. A. 218. 
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that had. liappeived tiie dev'ise to them liad failed, and 
tliat the testator’s estate had devolved on her. Kissory 
Moul died iu September follovvitig, whereiipoii one 
Trailokya Natli Gho.se, who alleged liimself. to be the 
next reversioner o! the infant Hem Ohiuid.er was 
sabstitubed in her place. Trailokya has died since the 
trial; and the i:)resent appellants are his son. and 
widow who represent him as his executor !Ui.d e.xecu- 
trix respectively. The fact of the adoption l)y Pari- 
toshini of the infant Hem Ohander was denied by the 
respondents, but the pnestion has not been tried. Both 
the Courts in India have dealt with the case on the 
assumption that the adoption was duly made as alleged 
by the plaintiff; and, on the construction of tlie will, 
have held that as the adopted son died without leav- 
ing male issue, on the death of the widow, tlie bequest 
to the sons of Benodini took effect and they accord- 
ingly dismissed the suit. 

The judgment of the High Court is challenged on 
tv/o grounds : first, it is urged that on the adoi)tion 
of the infant, the estate vested iu him as full ownier 
by virtue of the Hindu Law of inlreritance, thtit he 
took it in his capacity of son and not as devisee under 
the will, and on his death the property devolved on 
his heirs. Consequently, it is contended, the executory 
devise in favour of the respondents failed completely. 
Secondly, it is contended that it fails also under the 
provisions of section 111 of the Indian Succession Act 
(X of 1865) w^hich has been made apj)licable to Hindus 
by the Hindu Wills Act of 1870. 

It is to be observed that the will in this case does 
nob infringe the rules which lay down the limitations 
on the testamentary powers of a Hindu. The bequest 
is to persons who were in existence at the time of the 
testator’s death, and he does not create any estate 
unknown to Hindu law. Before proceeding to exami ne 


VOL. XLIII.] CALCUTTA SERIES. 


439 


tlie will ill order to discover tire intentions of tire 19U- 
testator, their Lordships desire to make one farther bhupendra 
observation, viz., that ander the Dayabhaga, the 
testator has not only the power of authorizing his r. 
widow to adopt a son to him, and in case of the death 
of such adopted son, to make other adoptions in order 
to ensure the performance of those religious rites on 
which depend his salvation in after life, but he can 
attach to such authority a direction that her estate 
should not be interfered with or devested during her 
life, just as he can postpone the succession of his 
natural-born son by interposing a life estate. 

In the present case had the testator given to the 
widow a j)ower to adopt without constituting her his 
executrix, she would have taken merely a widow’s in- 
terest which would have become devested on her ad- 
opting a sou. It is clear, however, from the language 
of the will that the testator was anxious that there 
being no natural-born son, a son should be adopted 
wlio and whose male issue should duly perform those 
religious rites which are considered essential in the 
Hindu system for the salvation of the deceased. With 
this object he empowered her to make five successive 
adoptions and constituted her as his executrix to give 
effect to his wishes. If the first son so adopted died in 
her lifetime without leaving male issue, she had the 
power to adopt a second; or a third, fourth, or fifth, in 
case the second, thii'd, or fourth also died without 
leaving male issue. Thus the jiower to adojit confided 
to the widow could not be exhausted so long as she 
was alive until the directions of the testator had been 
fully carried out. It is obvious that the estate could 
pass only to the son who survived her, or, in case of 
his deatlx in her lifetime, to his male issue, if he left 
any. Otherwise the whole object with which the power 
wars given to the widow for making the adoptions 
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would be defeated. The estate was ia the widow 
during her life ; the gift over is expre.ssly declared to 
take effect after her decease in case of the failure of 
the adoptions without securing the object the testator 
had in view. Their Lordships conceive that a mere 
statement of the purpose of the testator which is 
apparent on the face of the will and of the con- 
sequences resulting from the contention advanced on 
behalf of the appellants, is sufficient to show its fallacy. 

The infant who was adopted by the widow died in 
her lifetime unmarried and without leaving any issue, 
and as she died a few days later she was unable to 
give farther effect to the wishes of her deceased 
husband. On her death, therefore, the gift to the sons 
of Benodini, the testator’s sister named in the will, 
took effect, and the estate passed to them. But it has 
been strenuously contended that under the provisions 
of section 111 of the Indian Succession Act the bequest 
to them is void. That section runs as follows : — 

‘‘ Where a legacy 18 given if a specifiwd uncertain event ehall happen, 
and no time is mentioned in the will for the occurrence of that event, the 
legacy cannot take effect unless such event happens before the period when 
the fund bequeathed is payable or distributable.” 

Section 111 embodies the rule enunciated in 
Edwards v. Edwards (1). The rule of construction 
laid down in that case has been considerably modified 
by later English decisions. The Indian Act, however, 
has given its statutory force. Even in India as regards 
Hindus, its application is confined to special tracts 
such as the territories subject to the Lieutenant-CTOver- 
nor of Bengal and the Presidency towns of Bombay 
and Madras. Their Lordships think that it should be 
applied only to cases strictly coming within its scope. 
In the present case the event on the occurrence of 
which the distribution was to take place is distinctly 

(1) (1862) 15 Beav. 381. 
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mentioned as being the death of the widow. That 
being so, the gift to the nephews is not affected by 
section 111 and must take effect. 

Their Lordships are of opinion that the judgments 
of the courts in India are correct and that this appeal 
should be dismissed with costs, and they will humbly 
advise His Majesty accordingly. 

Appeal dismissed. 
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Solicitor for the appellants : G. C. Farr. 

Solicitors for the respondents : Watkins ^ unter. 

j. V. w. 


CIVIL RULE. 


Before Mooherjee and Roe JJ, 

INDIA GENERAL S.N. & R. Co., Ld. I9i5 

t>. June 9. 

LAL MOHAN SAHA.* 

Plaint — Form of plaint — Suit against Corp>oratlom — Defendant, misdescrip- 
tion of — Service on Corpiorations — Civil Procedure Code {j^ct V of 
1908) 0, XXI rr. 1 and 2 — Practice, 

Id a plaint filed against two companies, the defendant companies were 
described as “ the India General Steam Navigation and Kaiiway Company, 

Limited, and the Rivers Steam Navigation Company, Limited, by their joint 
agent A. E. Rogers ” and notice was served on Mr. Rogers. Subsequently 
Mr. Rogers retired from the service of companies and left the country. At 
the trial of this suit, the plaint was amended and Mr. Rogers' name was 
omitted from the title of the suit which was proceeded with against the 
two companies. 

Held, that the plaint as originally framed wa3 in contravention of 
0. XXIX, r. 1 of the Code of Civil Procedure. 

^ Civil Rule No. 689 of 1914, against the order of Kainala Nath Das, 

Small Cause Court Judge, Dacca, dated March 25, 1914. 
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Ram Das Seln v. Stephenson (1), Nuheen Cliunder Paul v. Stephenson {^I) 
and V. Jac ten (3) referred to. 

Heldy a'so, that the ainendnaeat might stand, but the pkintiffis were 
bound to serv^'e notices of the suit in the manner provided in 0. XXIX, r. 2, 
after the amendment bad been made and the suit properly constituted. 

Rule obtained by tlie India General. Steam Navi- 
gation and Railway Company, Ld., and tbe Rivers 
Steam Navigation Company, Ld., the defendants. 

Five hundred bags of sugar we/re consigned by 
Messrs. Ralli Bros, to be carried by the India General 
Steam Navigation and Railway Company, Ld., and the 
Rivers Steam Navigation Comparry, Ld., from Calcutta 
to Naraingunge and the consignors transmitted the 
bill s-of- lading to one Lai Mohan Saha and others. The 
bags arrived partly torn and damaged and their weight 
was less than the bills of lading showed. The con- 
signees, thereupon, brought a suit in the Court of Small 
Causes at Dacca for recovery of damages against the 
carrying Companies and made Messrs. Ralli Bros, pro 
formd defendants. In their plaint they described the 
principal defendants as “ the India General Steam Navi- 
gation and Railway Company, Ld., and the Rivers 
Steam Navigation Company, Ld., by their joint agent 
A. B. Rogers,” Mr. Rogers hied his written statement 
and pleaded that the suit was not maintainable against 
him. Mr. Rogers tlien retired from the service of the 
Companies and left the country. At the trial of the 
suit, the plaint was amended by expunging the name of 
A. E. Roger.s from it and the case was jjroceeded with 
against the companies. A decree having been obtained 
on the 25th .March 1!I14 exp'xrte, the defendants applied 
for and obtained a Rule in the High Court to show 
cause why the judgment and decree of the Court of 
Small Cau.ses should not be set aside. 

(1) (18C8) 10 W. B. 366, (2) (1871) 15 W. U. 531. 

(3) (1886) 1. L. K. 12 Calc. 41. 
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Bobu ManmatUa Nath Mookerjee, for the peti- 
tioners. This suit was badly framed and was in con- 
travention of the provisions of 0. XXIX, r. 1 of the 
Code of Civil Procedure. The ComiJanies ought to 
have been made the real defendants in the suit instead 
of the joint agent: see Niibeeii Cliimder Paul v. 
Stephenson (1) and Campbell v. Jackson (2). Assum- 
ing that the order for amendment of the plaint was 
properly granted and without admitting this fact) 
the two comiianies should have been served with 
notice in accordance with the provisions of 0. XXIX, 
r. 2 of the Code of Civil Procedure Furthermore, as 
one of the plaintiffs was dead and no substitution 
was made in the record, this suit in respect of that 
plaintiff has abated. 

Babu Prokas Chandra Majamdar, for the opposite 
party. Both the cases relied on by tlie petitioners 
differed in essential points from the present case and 
must be distinguished. In the one the Agent of the 
East Indian Railway Company, and in the other tlie 
manager of a Tea Company, was made the defendant. 
Only in portions of the plaints in those two cases 
reliefs seemed to have been sought against the Com- 
panies. Moreover, in Campbell v. Jackson (2) the 
defendant Company apparently was not registered as 
a corporation under the Indian Companies Act. In 
the title of the present suit the companies were named 
first and then followed the words “by their joint 
agent, A. E. Rogers,” and throughout the plaint in 
clear and unambiguous language every reference was 
to the companies and every relief claimed was against 
them. The insertion of the name of A. E. Rogers was 
to indicate the name of the person on whom the 
summons was to be served and it would appear from 
the written statement that he contested the suit oji the 

(1) (1871) 15 W. K. 634. (2) (1886) I. L. R. 12 Calc. 41. 
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mei’its. Evidence was gone into on the merits and 
India no party seemed to have been misled by any vagueness 
S description. As regards the second point, the 

V. plaintiffs were firms and under 0. XXX, r. 4 of the 
Code of Civil Procedure no substitution was necessary. 

Babu Manmatha Nath Mookerjee was not called 
upon to reply. 

Mookeejee and Roe JJ. This Rule was issued on 
the application of two of the defendants in the suit 
tried by the Court below. The i)laintiff’s opposite 
party instituted the sirit against the India General 
Steam Navigation and Railway Company and the 
Rivers Steam Navigation Company for the recovery of 
damages on account of short delivery of goods com- 
mitted to their care for transmission by them as public 
carriers. The third defendant, who was the consignor 
of the goods, was joined as a matter of form and no 
claim was made against him. The irlaintiffs described 
the principal defendants as the India General Navi- 
gation and Railway Company and the Rivers Steam 
Navigation Company by their joint agent, Mr. A. B. 
Rogers. Mr. Rogers entered appearance and pleaded 
that the suit was not maintainable against him. 
When the case came on for trial, it was represented to 
the Court on behalf of Mr. Rogers that lie had retired 
from the service of the companies mentioned and had 
in fact left the country. The plaintiffs thereui>on 
applied to the Court for leave to omit the name of 
Mr. Rogers from the plaint. This application was 
granted and the suit was decreed ex parte as if it had 
^ properly against the two Companies. 

We are now invited to set a.side this decree on the 
ground that the suit as brought was framed in contra- 
vention of rule 1 of Order XXIX of the Code of Civil 
Procedure ; and that if the- application for amendment 
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of the plaint wap properly granted, the two Companies 
should have been served in accordance with rule 2 of 
Order XXIX. In support of this view, reliance has 
been placed upon the cases of Ram Das Sein v. 
Stephenson (1), Nuheen CImnder Paul v. Stephen- 
son {2) and Campbell v. Jackson (3). 

There is no room for controversy that the plaint as 
originally framed was in contravention of rule 1 of 
Order XXIX. But on behalf of the opposite party, an 
ingenious argument has been put forward that the suit 
was in essence brought against the two companies and 
that the plaintiffs mentioned the naine of Mr. Rogers 
as the person upon whom the process was to be served. 
There is obviously no foundation for this tlieory. The 
suit was substantially against Mr. Rogers, although 
lie was sued in his caiiacity as joint agent of tlie 
two companies mentioned. The suit, however, should 
have been fanned as one against the two Companies 
described by their proper names, as is clear from the 
decisions mentioned. There is plainly no excuse for 
the mistaken course deliberately adopted by the plaint- 
ilfs. Even a casual examination of tlie forms of plead- 
ings appended to tlie Code of Civil Pj'ocedure makes it 
manifest that the suit was not properly framed; this 
form is identical with wluit was contained in section 26 
of the Code of Civil Procedure of 1859. In the cir- 
cumstances of this case, as no question of limitation 
arises even if the suit be taken to have been instituted 
against the two Companies on the date when tlie plaint 
was allowed to be amended, we are of o]nnion that the 
amendment may stand. But the plaintiffs were liound 
to serve notices of the suit in the manner provided in 
rule 2 of Order XXIX after the amendment liad been 
made and the suit properly constituted. Tliere is, 

(1) (1868) 10 W. R. 366. (2) (1871) 16 W. R. 534. 

(3) (1885) I. L. R. 12 Calc. 41. 
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moreover, nothing to show that Mr. Rogers was in 
respect of each of the two Oompauies, a lierson entitled 
to receive notice under the provisions of that rule. 
It is needless, however, to deal with this aspect of 
the case in detail, because Mr. Rogers, it is conceded, 
is no longer connected with either Oompaiiy. 

The result is that this Rule is made al'solute and 
the decree of the Small Cause Court Judge set aside. 
The case will be remitted to the Court below in order 
that the plaintiffs may i^roceed in accordance witli law 
to serve the defendants, and then to have this suit 
tried afresh. We may add that a question has been 
raised before us as to the effect of the death of one of 
the plaintiffs during the pendency of the suit in the 
Court below; this will be determined by the Small 
Cause Court Judge when he takes ui) the case for final 
disposal. The petitioners are entitled to their costs in 
this Court. 


0. M. 


Rule absolute. 
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APPEAL FROM ORIQINAL C1¥3L. 

Before Sanderson C.J^ V/oodroffe and 3£ool‘erjee JJ. 

KASSIM EBRAHIM 8ALEJI 

" ■ V, 

JOHURMULL KHEMKA." 

Sammons^ service of — Suhstitiited service — '"Dae and reasonable diligence/' 

— Practice — Appeal from order revising to set aside ex piarte decree — 

Civil Procedure Code {Act V of 190S), O.V,rr, 12, 17: 0. IX, r. IB— 

Costs. 

For substituted service of surriruoTis to be effective, it is essential tiiat 
the requirements of the rules of the Code sliould be strictly observed. 

Knowledge of the institution of tlie suit, derived by tlie defendant 
k. aliunde is not sufficient in the absence of proper service of the siunmons. 

Where tlie Ber\'ing officer on tliree separate occasions went to tlie 
place of business of tlie defendant’s ffrm, under the erroneous belief that 
it was Ids ordinary place of residence, and asked for the defendant and, 
on not iinding him, posted a copy of the writ of summons on the outer 
door of the premises : — 

Ilebf that this was not sufficient service. Proper enquiries and real 
and substantial effort should be made to find out when and Avliere the 
defendant is likely to be found. 

Cohen y. Narsmg Bass A iiddy m loYUmed. 

Appeal by the defendaut Kassim Ebraliim Saleji 
from the order of IMAM J. 

This was an apiieal from an order refusing to set 
^ aside an eic decree. 

On the 18th 1914, a suit was instituted by 

Johurmull Kliemka agaijist tbe defeudant for the 
gpecilic performance of an agreement for tlie sale of 
the premises No. 98, Harrison Road, in Calcutta. Tlie 

' 

*■' Appeal from Original Civil No. 17 of 1915 in suit No. 872 of 1914. 

(1)(1S92) I. L. Pv. l9Calc. 201. 

t : ' 
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defendant did not enter appearance and the matter 
Game on as an undefended cause. In the affidavit of 
service of summons sworn by Sitaram, a gomasta of 
the i)laintiff, and Isliak the Sheriff’s peon, it was 
deposed that Sitaram knew the defendant and tlie house 
and premises No. I, Amratollah Street in Calcutta, 
“ where the defendant ordinarily lives and resides,” 
and that on the 1st, 3rd and 4th August 1914 the 
respondents went to the premises for the purpose of 
serving the writ of summons, and called aloud the 
defendant’s .name, but did not find the defendant or 
any agent empowered to accept service, or any adult 
male member of his family and thereupon, on the 4th 
August, a copy of the writ togetlier with a Bengali 
translation thereof was affixed to tlie outer door of tlie 
premises. On the 9th December an ex parte decree 
was passed against the defendant. 

On the 17th February 1915, the defendant filed a 
petition praying for an order that the ex parte decree 
should be set aside and the suit restored on the ground 
that the writ of summons had not been served on 
him. The defendant alleged that he came to know of 
the decree, only on receijpt of a letter from the plaint- 
iff’s attorney, dated the 22nd January 1915. Tlie 
defendant further deposed that he never resided at 
No. 1, Amratolla Lane, and that the premises were the 
place of business of the firm of Ebrahim Soleinan 
Saleji and Co., of which firm he was a partner. 

The defendant’s petition was supported by the 
affidavit of a durtvan emplo 3 md on the premises wIjo 
denied that any one called out the defendant’s name at 
the premises on the 1st, 3rd or 4th August 1914. 

In his affidavit, in reply, the plaintiff alleged that on 
the 27th July 1914 his attorney wrote and sent a letter 
to the defendant’s attorney intimating the institution 
of the suit and enquiring whether the latter would 
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accept service on belialf of the defendant, and that no 

reply was received thereto. In a further affidavit, kT^m 

Ishak deposed that on each of the three days that he 

wont to the premises he enquired of the duriuan at the 

sate (whose name he did not know) wliether the defend- Johubmuli. 

ant was inside the house and was informed that the 

defendant was not xiresent ; he thereupon entered the 

office room and made the same enquiry of a Mahom- 

edan gentleman (whose name he did not know) and 

on receiving a similar reply, he called out the name of 

the defendant aloud. On the 3rd day Ishak affixed 

the writ of summons in the presence of the duriaan. 

On the 3rd March 1915, Imam J. dismissed tlie 
application, observing as follows : — 

“ Tliis application is for setting aside an ex parte decree passed in 
a suit that was undefended. The defendant in Ins sworn petition has 
stated that tlie service of summons on Iniii had not been eftected and in 
consequence of the deficiency of service he could not bo present at the trial 
of the suit. Tlie affidavits of Sitaram a servant of the plaintiff, ind the 
bailiff are positive in their statements that the summons had been taken by 
tlie bailiff in the company of tlie plaintiff’s servant to premises No. 1, 

Amratolla Street, where tlie defendant carries on his business and on the 
defendant not being found in spite of search made on three consecutive days 
service was effected by affixing the summons at the outer door of tlie house. 

It appears that soon after the institution of the suit the plaintiff’s attorney" 

Babu Debi Prosad Khaitan communicated the fact of the institution of the 
suit to Mr. J. 0. Dutt tlie attorney on behalf of the defendant in the present 
matter enquiring of him if he would accept service of summons on behalf of 
the defendant who had been his client in the matter out of which the suit had 
arisen. To that letter Babu Debi Prosad Khaitan received no reply, but it 
lias been acknowledged by tlie assistant of Mr. J. C. Dutt tliat the letter was 
received and copy of it was forwarded to the defendant. In the petition 
no reference to the receipt of the letter lias been made and no admission 
as to the knowledge of the defendant concerning the institution of the 
suit has been made. Tlie petition merely refers to the fact of the passing 
of the decree and reading it carefully one comes to the conclusion that ail 
reference to any knowledge concerning the institution of the suit has been 
advisedly avoided, Ori behalf of the petitioner only one ground for setting 
aside this ex ptwie decree has been urged and that is that the summons had 
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not been duly served. The question resolves itself into one consideration 
only namely wlietlier the summons had been served or not, and for this the 
affidavits of Sltararn and Tshak come to furnish a sufficient answer. I see 
no reason to disbelieve the statement these two persons have made In their 
affidavits ; ill fact tliere is every indication ol: tlieir truthfulness. The 
application is dismissed with costs.” 

From this order the deferuhint appealed. 

Mr. B. C. Mitt er him Mr. S. C. Boy), iov llie 

appellant. 

Mr.H. D. Bose (with him Mr. K. P. KhaUan), lor 
the respondent. 

Mr. Bose took the preliminary objection that the 
appeal did not lie. He contended that the Higdi Court 
in its appellate jurisdiction can entertain an appeal 
from the Original Side only by virtue of section 15 of 
the Letters Patent, and not under powers conferi-ed by 
the Civil Procedure Code. An order refusing to set 
aside an ex parte decree was not a judgment within 
section 15 of the Letters Patent. Order XII, r. 1 applies 
only to appeals to the High Court from Mofussil 
Courts: Hurrish Ghimder Chowdhry w . Katisimdari 
Debt (1), Toolsee Money D tssee v. Sudevi Dassee (2). 
The Justice of the Peace for Calcutta v. The Oriental 
Oas Co. (3;. 

[Their Lordships not being imepared to admit 
the preliminary objection, it was not pressed further.] 

Mr. B. C. Mitter. The learned Judge was in error 
and should have set aside the parfe decree under 
Order IX, rale 13 of the Code on tlie ground that the 
summons was not duly served. The requirements of 
Order V, rule 17 were not satisfied for service to be 
affected by substituted service: Cohen y. Nursing 
Dass Auddy (4). Knowledge of the institution of the 

(1) (1882) I, L. R. 9 Calo. 482. (3) (1872) 8 B. L. R. 433. 

(2) (1899) T. L. R. 26 Calc. 361. (4) (1892) I. L. R. 19 Calc. 201. 
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suit derived by the defendant aliunde did not dis- 
pense with the necessity of proi^er service. 

Mr. Bose. The usual practice was followed in 
attempting to serve the defendant personally, and on 
failing to find him substituted service was resorted to. 
The requirements of the Code have been substantially 
fulfilled. Under rule 17 of Order V of the new Code, 
substituted service can be effected equally well at the 
defendant’s place of busine.ss as at his residence. The 
defendant was well aware of the institution of the 
suit before the decree was passed. 

Sanderson C.J. This appeal is from an order 
made by Mr. Justice Hassan Imam on the 8rd of March 
in this year, in which he refused to set aside a decree 
for specific performance of an agreement between the 
plaintiff and defendant. The decree was made on the 
9th of December 1914, and it was made ca; par/e, the 
defendant not being present or taking any part in the 
proceedings. Then in consequence of a letter which 
was dated the 22nd January 1915, and written by the 
plaintiff’s solicitor, to the defendant, an application 
was made to Mr. Justice Imam to set aside the decree 
on the ground that the writ of summons had not been 
seiwed upon the defendant. The learned Judge refused 
to set aside the decree and this is an appeal from his 
judgment. 

Now, the service was supported in the first instance 
upon an affidavit in the usual form whiclx is to be 
found at page 15 of the ixaper book, in which one 
Sitaram who' was employed by the ])laintiff and 
another, Ishak, who was in the emplo}^ of the Sheriff 
of Calcutta, swore that they had been to the defendant’s 
house where he ordinarily lived and resided on the 1st, 
3rd and 4th day of August, that they could not find 
him there; that they could not see any adult male 
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member of his family, that they had called out his 
name in the usual ^¥ay but' got no response and that 
thereupon the writ liadbeen posted upon the premises, 
and it was upon that affidavit of service that tlie 
learned .Tudge of the Court of first instance proceeded 
to give his decree. 

Now. it turns out that the defendant did not reside 
at the premises, wliich are mentioned in the affidavits 
namely. No. 1, Amratolla Lane, in Calcutta. What 
took place was tiiat these two men, whose names I 
luive already mentioned, one in the employe of the 
plaintifl and the otlter in the employ of the SherilE of 
Calcutta, went to the place where the defendant carried 
on business with his partner, and tried to find liiin 
there on the days in question, that the bailiff went into 
the business premises and saw somebody seated on a 
chair on each occasion, wlio told him that the defend- 
ant was not at that time at the place, and that then 
having cried aloud his name three times he posted 
the writ of summons upon the premises. Tlie question 
is whether that is sufficient service. I may say at once 
tliat in one sense I regret that we have to allow this 
appeal becciuse I have not much doubt in my’’ mind, 
speaking for myself, that the institution of these pro- 
ceedings did come to the knowledge of the defendant, 
and I do not think that the defendant has any merits 
in tliis iipplication. But that is not the question. If 
I were to decide that what was done in this case was 
sufficient service of the writ, it might be taken as a 
precedent on other occasions. Inasmuch as I do not 
c<msider that wliat was done in this case was sufficient 
sei’vice, it would not be right for us to say that it was 
sufficient service, because we are strongly of opinion 
that the defendant knew of the issue of the writ. In 
my judgment^ where it is a question of substituted 
service, and the defendant has not been served person- 
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ally, it is most essential tliat the requirements of the 
rnles should be strictly obser^md in all respects. 

Now, the rules whicli are material to this matter 
have already been refej'red to and I only intend to 
refer to them quite sliortly. The first is Order V, r. 12 
which says, “ wlierever it is practicable, service shall 
be made on tlie defendant in person, unless he has an 
agent empowered to accept service, in which case 
service on such agent shall be sufiielent.” Now, in tins 
case there is no doubt that service upon the defend- 
ant was not made personally, nor was it made upon 
an agent empowered to accei)t service. It is quite 
true that a letter was written by the plaintiff’s 
attorney to a gentleman who "was acting in respect of 
the dispute about these premises on behalf of the 
defendant, but that does not empower him to accept 
service, and unless he has authority from his client to 
accept service and does accept service, the mere fact 
that plaintiff’s attorney writes to tlie defendants’ 
attorney saying, “ Will you accept service,” and lie 
receives no reply, in my opinion, is not sufficient. 
Therefore, it does not come within r. 12. 

The next rule whicli is really material is Order V, 
r. 17. That has already been read by Mr. Bose, but I 
will read it again in part for the purpose of making 

my=' judgment intelligible. It says “ 

Where the serving officer, after using all due and 
reasonable diligence, cannot find the defendant, and 
there is no agent empowered to accept service of the 
summons on his belialf, nor any other person on whom 
service can be made, the serving officer shall affix a 
copy of the summons on the outer door or some other 
conspicuous liar t of the house in which tlie defendant 
ordinarily resides or carries on business or personally 
works for gain and shall then return the original to 
the Court . . . . . . .” Now, the question in 
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this case is wlietber the facts as set out i.u two or three 
affidavits which have been referred to by Mr. Bose, 
show that the serving officer used all due and reason- 
able diligence. In my opinion it would be dangerous 
for this Court to hold that the facts set out there show 
that all due and reasonable diiigeuce was used. One 
must remember that the fir. st affidavit represented that 
the .serving officer hadgone to the defendant’s dwelling 
house and tried to find him on three separate occasions, 
that he could not find him or any adult male member 
of the family and that lie then proceeded to call out, 
outside the house, the name of the defendant and then 
posted a copy of the writ upon the premises of the 
defendant. This is one thing. But it turns out tlmt a 
very different matter occurred. The serving officer 
went to the defendant’s place of business, whei-e he 
carries on busine.ss with - his partner. There is no 
mention in the affidavit that the defendant resides 
there. In fact the defendant swears that he does not 
ordinarily reside there and, I am not prepared to hold 
that merely going to a man’s place of business on three 
separate days,— a place of business, where he carries 
on business with other partners and where he may or 
may not be on these particular days or at the particu- 
lar time of the day — and merely asking for him and 
then when he does not find him, posting a copy of the 
writ on the outer door of the premises is sufficient 
service. I may adopt the very excellent common 
sense rule laid down by one of my predecessors, Chief 
Justice Sir Comer Petheram. It is this : he says, “ It is 
true that you may go to a man’s house and not find him, 
but that is not attempting to find him. You should go 
to his house, make enquiries and if necessary follow 
him. You should make enquiries, to find out when he 
is likely to be at home and go tq the house at a time 
wlien he can be found. Before service like this can be 
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effected it- nnist be sliown that proper efforts have 
been made^'to find out when and where the defendant 
is likely to be found— not as seems to be done in this 
country to go to bis house in a perfunctory way. ” 
I lay stress upon the words perfunctory way: 
Cohen v. Nursing Dass jUiddy (1 ). Now those are the 
w’ords used by Chief Justice Sir Comer Petheram wdien 
he was dealing with a case wdierc service was attempt- 
ed to be made on a man at his dwelling Iiouse. I 
think that remark will apply d fortiori to this case 
wliere service was effected in a perfunctory manner 
by going to a man’s place of business where lie carries 
on business with a partner and where lie may be or 
may not be on those days. A s has been said, it is a very 
good rule to follow that jiroper enquiries and real and 
substantial effoi t not in a perfunctory wny should be 
made to find out when and where the defendant is 
likely to be found. 

' Under these circumstances I think that although, 
as I have said before, I have no sympatliy with the 
defendant, but having regard to the fact that if we 
allowed this service to pass we. might be approving 
something wdiich would be taken as a precedent which 
in my oijiuion should not be taken as a precedent, 
I think that tlie appeal should be allowed and we wull 
hear Mr. Mitter on the question of costs. 

(After discussion.) We think that the proper order 
in this case is that the appeal will be allowed upon the 
undertaking by Mr. Mitter that no further service of 
the writ will be necessary. The suit will of course be 
restored. 

The costs of the application before Mr. Justice 
Imam to set aside the decree will be costs in the cause 
and each party will bear the costs of this appeal; 

(i) (1892) I. L. B. 19 Ga!o. 201. 
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any costs i£ already paid by the appellant wilt be 
refunded. 

WOODROFPE .T. I agree that the appeal sliould be 
decreed. As there is no questioii in this case that the 
respondent did not go to tlie house of residence, it can- 
not he said tliat all due and reasonable diligence was 
used to find the defendant. The fact that tlie plaintiff 
went to the house where summons was posted under 
the impression that it was the defendant’s place of 
residence which it was not, indicates an intent and 
knowledge tliat the defendant was likely to be found 
at his place of residence though in fact no seaicli 
was made there. That the defendant laid otherwise 
knowledge of the institution of tlie suit is highly 
probable. But that is not sufficient, if service is not 
formally proved. 

I would like to add that the decision referred to 
by the Chief Justice, Oo/ieji v. Nursing Dass Atiddg 
(1) was followed by Sir Lawrence Jenkins C.J., and 
myself in an unreported decision in aiipeal from Order 
No. 75 of 1912, dated the 28th November 1913. 

Mookerjee J. I am of opinion that the order of 
Mr. Justice Imam cannot be supiiorted. The question 
for determination is, whether the appellant as an 
applicant who seeks to set aside a decree made ex parle 
against him has satisfied the Court within the meaning 
of r. 13 of Order IX, of the Code that the summons in 
the suit was not duly served upon him. The answer 
depends upon the true construction of rr. 12 and, 
17 of Order V. Rule 12 recognises the fundamental 
proposition that whenever jiracticable service shall 
be made on the defendant in person, unless he has an 
agent empowered to accept service, in which case 
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service upon such agent sliall be sufficient. The 
present case does not fall within the exception, as it 
is not suggested that the defendant had an agent 
empowered to accept service. Tlie notice given to Mr. 
Dutt, who had acted as his attorney on a lU'evions 
occasion, was also clearly insufficient, and reliance has 
not been placed thereon in support of tiie order under 
appeal. The question consequently arises whether 
service was made in fulfilment of the requirements 
of r, 17. That rule — I quote only so much of it as is 
relevant for oirr lu'eseut purpose — provides that where 
the serving officer, after using all due and reasonable 
diligence, cannot find the defendant, Jie shall affi.K 
a copy of the summons on the outer door or some 
other conspicuous part of the house in wliicli the 
defendant ordinarily resides, or carries on business, 
or iiersonally works for gain. Here the plaintiff 
caused the notice to be affixed on tlie house at Nt). 1 
Amratolla Lane. The plaintiff erroneously assuniod 
that the defendant ordinarily resided there ; as a ma tter 
of fact it was not his residence ; but in tlnit Jiouse 
business was carried on by a firm wliereoE the del'end- 
ant was a partner. In these circumstances, can we 
say that the plaintiff used all due and reasonable dili- 
gence to find tile defendant ; if he did not, tlie service 
in the mode in wliich it was effected was not in ful- 
filment of tlie requirements of the Code. In my 
opinion, the answer must be in the negative. I am not 
prepared to affirm the proposition that if tlie plaintiff 
makes no effort whatever to find the defendant in the 
place wliere he ordinarily resides and not finding 
him where he Carries on business along with others, 
affixes the summons upon a cons])icuous part of the 
business premises, the requireinon Is of the. Code are 
satisfied : Cohen v. ISInrsing Dass Auddy (1). Indeed, 
(1) (1892) 1. L H. 19 Calc. 201. 
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the plaintiff has not proceeded on the theory that it 
was permissible under the law to serve summons in 
this manner. He acted on the footing that the defend- 
ant actually resided in the premises to which the sum- 
mons was taken. He now discovers that he was uuder 
a misapprehension, and is consequently driven to 
maintain a position which is absolutely untenable. 
There is thus no escape from the conclnsibn that the 
summons was not duly served. It lias li nally been 
argued that there are ample indications tliat tiie 
defendant was aware of the institution of the suit 
against him. But this is plainly of no real assistance 
to the respondent, for if the summons was not duly 
served, as I lioid it Avas not, the defendant is entitled 
under Order IX, r. 13 to have the ex -parte decree set 
aside as against him.' Consequently tliis appeal must 
be allowed and the application to set aside ex parte 
decree granted. 

Appeal allowed. 

Attorney for the appellant: J". (7. 

Attorney for the respondent; D. P, KJiaitan. 
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Before Fletcher and Richardson JJ, 

PARMESHWAR DUBE 

V. 

GOBIND DUBE.* 

Hhilu Law— Partition — Milakshara — Joint Famil>j — Karta — Form of 
account to he directed against the Icarta an a partition. 

In an ordinary suit for partition of joint family property, in tlie 
absence of fraud or otlier improper conduct, the onl}'' account the /rariJa is 
liable for is as to tlie existing state of the property divisible, and the 
enquiry directed by the Court must be in tlie manner usually adopted to 
d'scovev wliat in fact tlie property now consists of. 

Chuckim Lall Singh, v. Poran Cluinder Singh{\), Konerrav v. Gurrav{2), 
Raja Setrucherla Bamahhadra v. Raja Setrucherla Virabkadra Suryanara- 
ya?ia{d)^ Narayan bin Bahaji y. Nathaji Dnrgaji J\I anradi(4:)^ BalahrisJma 
Iyer v. Muthusami Iyer {(>) md Shookmoy Chandra Das v. Monoharri 
Dassi (6) referred to. 

OhJioy Chunder Roy Chowdhry v. Pearee Mohun Gooho{l') and Damodur- 
das Manehlal v, Uttamram ManeMal (8) explained. 

Appeal by the defendants, ParmesLwar Diibe and 
others. 

This appeal arose out of a suit brought by .some 
members of a joint Mitaksliara Hindu family against 
the otlier members thereof for iiartition of tlie joint 
familj’’ property and for an order that the defendant 

* Appeal from Original Decree, Ko. 48 of 101.8, against the decree of 
Ainrita Lai Palit, Subordinate Judge of Mozallarpur, dated Jan. .81, 1 913. 

(0 (1868) 9 W. R. 4.83. (5) (1 908) 1. L. K. 32 Mad. 271. 

(2) (,D81) I. L. li, 5 Bom. 589. (6) (ISSSl I. L. R. 11 Calc. *384 ; 

(3) (1899) I. L. R. 22 Mad. 470 ; L. K. 12 1. A. 103, 111 

L, R. 26 I, A. 167, (7) (1870) 13 W. R. (F. B.) 75 ; 

(4) (1903) I. L. R. 28 Rom. 201. 5 B. L R. 347. 

(8) (1892) 1. L. R. 17 Rom. 271. 
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No. 1, wlio was the karta of the Joint; family, do submit 
an account in respoct of tlio income received in cash 
and in kind from tiie Joint family propei'ties, as well 
as In respect of the outstandings, bard cash, etc., from 
iSth Sawan 1283, tliat is the date when the defendant 
No. 1 became karta, to the date of the preliminary 
decree in the suit. The main defence to the action 
was that a partition had taken place between tlie 
parties in 1305 and that the plaintills and tire defend- 
ants were not in Joint possession of any irroperty as 
members of a Joint Hindu family. Tire Subordinate 
Judge cartre to the conclusion that no partitioir had 
iir fact taken place bed, ween the parties and that they 
were still Joint. He accordiirgly jrassed a decree for 
partition and for the rendering of air account by 
the defendant No. Tto the plaintiffs. He held the 
defendant No. 1 was liable to render accounts from 8th 
Sawan 1283, corresponding to 14th July 1876, in respect 
of all sums received by him and also in respect of all 
sorts of business relating to the Joint family, and 
directed that a Commissioner be appointed for taking 
the accounts and making the partition. 

Sir Bashbehary Ghose (with him Baba Goar 
Chandra Pal), for the appellants. The defendant 
No. 1 is not bound to account for all years from 1876 
The plaintiff Gobind Dube came of age in 1889 or 
1890, and since then he had access to the accounts: 
Ghuckun Lall Singh v. Poran Ohnnder Singh (1). In 
a joint Hindu family the karta is not in the position 
of a trustee. You can take into account only the ex- 
isting assets ; Mayne’s Hindu Law, section 294, Treve- 
lyan’s Hindu Law, page 261 ; Konerrav v. Gurrav (2) 
Baja Setrucherla Bamabhady'a v. Baja Satrucherla 
Virabhadra Suryanarayana 0^), Naryan bin Bahaji 

(1) (1868) 9 W. E. 483. , (3) (1899) I. L. E. 22 M;rl. 470 ; 

(2) (1881) I. L. U. 5 Bom. 589. L. E. 26 1. A. 1 67. 
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y, Nat/iaji Durgaji Manvadi (1), BJiotvani Proshad 
Shahn- v. Juggernalh. Shahu (2). In tliis case the 
l)laintiffB attempted to prove that certain specific jtro- 
pcrties were part of tlie joint family property and fail- 
ed and they cannot now be allowed to claim a general 
accoTint : Balakrishna Iyer v. MaBiusami Iyer (3). 

Dr. Diuarka Nnth Mitter (with him Bahu BaiJcunta 
Nath Mitter, Babic Shivaiiandan Roy and Bahxi 
Baidyanath Naryan Sing It), for the respondents. I 
co>ntend that tlie position of a joint family manager is 
that of a triLstee. I ask for an enquiry into tlie income 
and expenditure from 1876. Yon can not find out what 
the property is at present, unle.ss you know what the 
assets were in 1876. On the authorities the defendant 
is certainly bound to account for the existing assets. 
Besides the cases cited by Sir Raslibehary Ghose, I 
refer your Lordship.s to the cases of Ohhoy Cliunder 
Roy Chowdhry v. Pearee Mohun Oooho (4.) and Damo- 
dardas Maneklal v. Utlamram Maneklal (5). 

Cur. adv. vail. 

EYexchfk .T. This is an appeal by the defendants 
against the judgment of tlie learned Subordinate Jiulge 
of MozafEarpur, dated the Slst of January 1913. 

The plaintiffs brought the present suit for partition. 
The defence was tiiut a partition took place between 
the i>artles in the year 1306. 

The learned Jiulge found that there was no snph 
partition. The defendants called a considerable body 
of evidence to prove the story set up by them. The 
learned Judge, however, remarked “ The story of divi- 
sion and separation in 1305 is therefore a myth 

I entirely disbelieve the witnesses examined by the 

(1) (1903) I. L. B. 28 Bom. 201, (4) (1870) 13 W. B. (F. B.) 75 ; 

(2) (1909) 13 C. W. N. 309. 5 B. h. U. 347. 

(3) (19a8) I. L, K. 32 Mad. 271. t5)(1892) I. L. B, 17 Bom 271. 
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iukI iiuci that there was no i)artition in 
Tiie (lefendants have asked us to dissent from 
tliis finding of fact by the learned Judge. In the first 
place, it seems highly improbable that the partition, if 
tiiere liatl been one, could have taken place as long ago 
as the year l.%5. No reason is given why a p-artition 
should liavti taken place at that date. There is no 
document from which it could be inferred that a parti- 
tion took place as long ago as the year 1305. Tlie 
story set up by the plaintiffs that the plaintiff Noyl 
separated in mess from the defendants in 1309 has 
been accepted by the Judge, and so far as I could 
gather from the learned vnkil of the defendants appel- 
ants, he only faintly challenged the fact that the 
separation in mess took place in 1309. But he asked 
us to use the separation in mess in 1309 as proof, or 
at any rate very strong evidence, of a partition. The 
case of the defendants is not, however, that there was 
a partition in 1309 and they must stand or fall by the^ 
case they put forward in their oral evidence. The 
defendants have kept back the books of account. The 
books would be of the greatest valae, if they .had been 
produced. Take for instance the question as to the 
expenses of marrying the daughters of the plaintiff 
No. 1. Tlie case of the defendants was that the plaint- 
iff No. 1 had raised a loan to marry his third daugliter. 
The answer of the plaintiff No. 1 was that it was true 
that he borrowed money to marry his third daughter; 
but that his other two daughters were married at tlie 
expense of the family in 1305 and 1309. This, if true, 
shows that there could not have been a partition in 
1305. The defendants by the production of the books 
of account could easily have shown whether or not the 
statement of the plaintiff No. 1 was correct. 

Then the defendants produced certain sheahas in 
order to prove that the plaintiffs were in receipt of 
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tlieir share of the rents and profits from 1305. There 1915 
can be little doubt that the learned Judge arrived at a parmeshwab 
correct conclusion when he found that these papers 
were fabricated. Gobinb 


Then again it is admitted that after the date of the 
alleged partition the plaintiff No. 1 and the defendants ] 
have brought suits jointly to recover rent in arrear. 
Further, it is not shown that any portion of moneys 
that have been realised under any of these decrees was 
made over to the plaintiffs. The learned Judge also 
points out that the family clearly had a money-lend- 
ing business and it is not alleged that the amounts 
due by debtors were partitioned. 

The forms of the road-cess returns do not support 
the partition alleged by the defendants. The matters 
relied on by the defendants are first the separation in 
mess. No doubt this is a matter for consideration ; but 
it is not conclusive. Further, the sepai’ation appears 
to have taken place in 1309. Then the lease to Bholi 
Factory and the mortgage to Mackenzie have been 
relied on. And also the application for registration 
by the plaintiff No. 1 for registration of his share in 
mouza Sardimal. The lease and mortgage do no doubt 
suggest that the plaintiff No. 1 had a separate share ; 
but in neither of these documents is it stated that 
there had been a partition between the parties. 

With reference to the separate registration of the 
name of the plaintiff No. 1 under the provisions of the 
Land Registration Act, Sir Rashbehary Chose, who ap- 
peaired for the aiipellants, very frankly informed us 
that we ought not to place too much stress on this 
matter, as he said, it was a matter within his own 
experience that in many cases of families governed by 
the Mitakshara law, applications were made for regis- 
tration of distinct shares when admittedly there had 
been UQ partition, The appellants also I’cly on the 
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opojiing oE a separate account for payment of Oovern- 
ment revtmiie by tlio plaintilf No. 1 witli i'Gfer(!nc(s to 
certain of the mouzas. Bu''’ tins was only done after 
the defendants Nos. 1 and % liad aj)plie(i to have 
separate accounts opened in their names. Upon the 
whole I cannot find that on the documentary evidence 
tlie learned Judge ought to have believed the widiessc^s 
for the defendants who spoke to the actual partition 
ii] 1305. The oiumof proving the partition, was clearly 
on the defendants, and I am notpicparod to dissent 
from tlie finding of the learned Judge that tliey have 
failed to prove the partition alleged. The point, 
however, that wa.s chiefly in debate before us was as 
to the form of account to be ordered against the karta. 
The learned Judge has ordered the defendant No. I 
to render accounts from the year 1283 corresponding 
with the year 1876 that is the date when the defend- 
ant No. 1 became karta. The plaintiff No. 1 attained 
majority in the year 1889 or 1890. Tiie question is, 
therefore, what is the usual form of iicco.unt to direct 
against the karta of a Hindn. joipt^ family on a parti- 
tion. The cases are not very nximerOue on this matter 
and are not easy to reconcile. The family we are deal- 
ing witli is governed" by the Mitakshara Law. The 
earliest aixthority is a decision of Phear J. in Chackim 
Lall Singh v. Poran Chunder 8inyh{V). This decision 
was explained by a Full Bench of this Court in 
Obhoy Ohmider Boy Qhoivdhry v. Pearee Mohan 
Qootio(2). Bnt as I read the decision ot the Full 
Bench the decision of Phear J. was not ovmu'uled. 
In the ca.se of Konerrav v. Grurrav (3), Melvill J. 
observed: “The ordinary rule, no doubt, is that the 
members of an undivided Hindn family, when making 
a partition, are entitled, not to an account of past 

(!) (1808) 9 W. R. ■ '‘•(Z) (1870) 13 W. R. F. R. 7.5. 

(8) fl88j):|. L B- 5^om. 580. 

■ «'■ ■•Si-,: . •. ■ • 
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transactions, bat to a division bf the family proiierty 1915 
actually existing at the date of partition.” In the 
case ol Danindat'd'iH Maneklal v. JJttamram Manelc- 
lal (1), Sargent C. .1. commented on this decision. 

His Anew was th;it tlie form of the account dej)ended 

on the circnmatances of each pai'ticnlar case. The Fletcher J. 
learned Chief Justice seems, moreover, to Invve con- 
sidered that Melvill J. had laid down that the members 
of the family were bound to accept the karteCs state- 
ment as to what the property consisted of. Ihit 
Melvill.!. was dealing with the form of the account 
not witli the evidence the karta should give to vouch 
or justify tlie account. In the case of Raja Setrn- 
cherla Rnmahhadra v. Baja Setrucherla Virahhadra 
Suryanarayana (2), the Judicial Committee of the 
Privy Council apivmr to have assumed that in a 
partition the karta usually would only be liable to 
account as to the existing state of thp property. In 
tiie case of Narayan bin Babaji v. Nalhaji Diiryaji 
Jfarmadi (3), ' Chandavarlcar J. remarked: “If we 
allowed it, we should be acting contrary to the 
l)riuciple of law that in a i)artition suit no coparcener 
has any right to an account o,f past transactions.” 

A similar view w^as adopted in the Madras High 
Court in the case of Balakrishna Iyer v. MtUhummi 
lyerij). The result of these authorities I think is 
that in an ordinary suit for partition in the absence 
of fraud or other improper conduct, the only account 
the karta is liable for is as to the existing state of the 
property divisible. The parties have no light to look 
back and claim, relief against past inequality of enjoy- 
ment of the members or other matters. 

But of course this does npt mean that the parties 

(1) (1892) I. L. R. 17 Bom. 271, 279. J3) (1903) I. L. 11. 28 Bom. 201. 
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ave hound to accept the statement of the karta as to 
what the properties consist of. Tluit would not be 
an account at all. The kdrta js the accountable party 
and the enquiry directed by the Court must be con- 
ducted in the manner lusually adopted to discover 
what in fact the property (not what the karta says it) 
now consists of. 

The decree of the lower Court must be varied by 
ordering an account of the existing state of joint 
property in lieu of that ordered by the learned .Judge. 

The plaintiff No. 1 admits that he has received 
certain moneys forming a iiortion^f the joint estate. 
The plaintiff No. 1 must account for these moneys. 

Subject to these remarks the judgment of the 
learned Judge in the Court below must be affirmed 
and the appeal dismissed. There will be no order 
as to the costs of the appeal to this Court. 

Richardson J. I am of the same opinion. As to 
the form of accounts, the order which we propose to 
make is supported by the case of Shookmoy Chandra 
Das V. Monoharri Dassi (1). 

A. K. E. Decree varied. 

(1) (1885) I. L. R. 11 Calc. 684 ; L. R. 12 I. A. 103, 111. 
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Before MooJcerjee and Beachcroft JJ. 

ATIMANNBSSA BIBI 

V. 

ABDUL SOBHAN.* 

WaJcf—MuiawalU — Matters connected xdth. wahf being religious matters — 
Descendant of the founder — Preferential claim to mutawalliship — No 
right of inheritatice — Qadi under the Mahomedan law exercising 
functions in relation to wahfs — His equivalent in the British Indian 
system of law — Position of the Subordinate Judge — District Judge^ 
jurisdiction of , 

• . 

Thougli a desceodant of the founder of a tcakf property has a prefer- 
ential claim to the office of the muiawalU^ he does not become mutaicalli 
by right of inheritance but has to be appointed such by the Qadi wlio may 
supersede him if lie is not so qualified. No right of inheritance attaches to 
a religious endowment. 

Khajeh Salimullah v. Abul Khair M. Mustafa (1), Say ad Abdula v. 
Sayad Zain (2), Moohummud Sadik v. Moohum,mml All (3) and Shahar 
Banoo v, Aga Mohomed (4) followed. 

Shama Gharan v. Abdul Kabeer In re Woozatun7iessa Bibi {C)), 
In re Haltma Khatuu (7), Nimai Chatid v. Golam Ilossein (8), 
Muhammed v. Syed Ahamed (9), Jamal v. Jamal (10), Daud Slia v, Ismai 
Sha (11), Baba v. Nassaruddin (12), A.-G, v. xihdul Kadir(l^\ Kudratidla 

^ Appeal from Appellate decree No. 3561 of 1911, against the decree 
of T. W. Richardson, District Judge of 24-Farganas, datml Sep. 18, 1911, 
reversing the decree of Pramatha Nath Chatterjee, Subordinate Judge of 
Alipur, dated March 9, 191 1 . 

(1) (1909) L L. R. 37 Calc. 263. (7) (1910) I. L. R. 37 Calc. 870. 

(2) (1888) I. L. R. 13 Bom. 556. (8) (1909) 1. L. R. 37 Calc. 179 ; 187. 

(3) (1798) 1 Mac. Sel Rep. 22. (9) (1861) 1 Bom. H. C. R. 18. 

(4) (1906) L. R. 34 L A. 46 ; (10) (1877) L L. R. 1 Bom. 633. 

L L. R. 34 Calc. 118. (11) (1878) I, L. R. 3 Bom. 72. 

(5) (1898) 3 G. W. N. 158. (12) (1893) L L. R. 18 Bom. 103. - 

(6) (1908) L L. R. 36 Calc. 21. (13) (1894) 1. L. R. 18 Bom. 401. 
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V. Mithhil Mohan (1), Mahammed \\ Ahmed Bhai {2)^ All w. All 

Jan Mahammad Ahdal Majid v. Ahmed Saeed (4) n-ifcrrod to. 

Undijr the Mahouiedmi law that Qatll alorto was eoiiipeUait t(t exercise 
aiilhcrit}' in r(‘s[K'ct of wakfH who was ao expreHaly nutJioristal In hi^ lettera 
{)afc(Mit„ 'riioiv wan Homo (iifference of opinion upon tijo qiiCHtlon wltetfier 
such exprcHB authority waa needed wlicre a person was explicitly appointed 
the Chief Qadi ; hut oven hero the balance of opinion of jurists favotirs the 
view that power should l)e expressly conferred on the Cliief Qadi to valhhito 
the adniinistralion of xnahfa by him. There u also authority to show t.hat 
the supremo aifthority in the State, by whom the Qadi is appointed, need 
not be a Mahomodan and although there is Homo divergence of opinion, 
there is also authority to show that this ollicc of Qadi may be indd by a 
non-MiisHm for the decision of disputoH between non-Muslims under 
Muslim protection. As this is a matter regarding religious usages and 
institutions within tho meaning of section 15 of llegulation If of 170S, 
the rights of the parties must be determined with regard to the provisions 
of the Mahomedan law on the subject. Tt follows, accordingly, that a 
Subordinate Judge, who has not been expressly authorised hy the Govern- 
ment to exercise functions in connection witii tiie administration of waifs, 
not competent to act in that behalf. Whether a District Judge has 
implied authority to exercise the functions performed hy a Qadi under the 
Mahomeden law is doubtful. In respect of waM's which may be described 
as trusts created for public purposes of a reiigiouH nature within the 
meaning of sub-section {!) of section 92 of tlie Civil Procedure Co<le, 1908, 
the District Judge may be assumed to have boon autlmrisod to discharge 
tlio functions of a Qadi. The real difficulty arises in the case of private 
wakfs. It is desirable that the Local Govornmont siiould, to cover such 
cases, autliorlHe eitlier District Judges or Subordinate Judges or even 
judicial officers of a lower grade, if necessary, to excercise the functions 
of a Qadi. 

Second appeal by Atimannessa Bibi, the piainti/L 
Tlii.s appeal arises out of a suit for cleclarntioii 
that the plaintiff; was entitled to ite miitaivalli and 
for- recovery of possession of tiie wakf property. 
The suit related to two idots of land, one of the 
area of about 12 cottas in area on a portion of 
which a mosque stood and another, a plot of tenanted 

(1) (1869) 4 B. L. R. IM, 169. 

(2) (1900) I. L. R. 26 Bom. 327. 


(3) (1912) I. L. H. .35 Afl. 98. 

(4) (1913) 11 All. L. J. 673. 
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land of tJie area of about a biglia and teji cottas. 
TIjb plainturs case was that her great-graiulfatbei', ooe 
Azinuiddin deceased, was tl)e founder of the sai<l 
inoH(|ne and that the other plot of land was dedicated 
by him for the support tliereof and that she, as 
tlie direct descendant ot tlie roa/feif was entitled to be 
the mutaiualli and that she luid in fact been in oliaige 
of tlie tvalcf after the surrender in her favour of the 
management by the lieirs ot tlie last ynittazvalll, one 
Saburan Bibi deceased, who, according to her, were 
entrusted by her with the management of the endow- 
ment after the death of the said Saburan Bibi but she 
snbxnittod that the defendants and others, having 
brought a collusive suit, in the Court of the District 
Judge for the appointment of the defendaxit No. 3 as the 
mutawalli, have disimssessed her of a portion of the 
said tenanted plot and am interfering with her duties 
as mutawalli of the luakf property. She sued foi- 
recovery of possession of the said portion and confirm- 
ation of possession in respect of the rest on the 
declaration of her title as mtituivalli and for iiijiinctioji 
and mesne profits. The defendants Nos. 1 and 3 only 
contested the suit. Tlio others did not appear. Tire 
defendants Nos. 1 and 3 pleaded limitation, insulii- 
ciejicy of stamp on the plaint, and misjoinder, ques- 
tioned the form of the suit and submitted that section 
92 of the Civil Procedure Code barred the suit, the 
endowment in suit being a public endowment. They 
further disputed the competency of the i)laintiff 
to be a mutawalli and her right to mesne iDrofits. 

The Second Subordinate Judge decreed the suit. 
The defendant No. 3 then appealed to the District 
Judge who, reversing the decision of the Sub- 
ordinate Judge, allowed the appeal and dismissed the 
suit with costs in both the Courts. Hence this second 
api^eal. 


Abdul 

SOBHAN, 
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Bahu Umakali Mookerjee, Bahu Tarnkishore 
Ghowdhuri, Moulvi Mahomed Mustafa Khan and 
Bairn Satish Chandra Mookerjee, for the appellant. 

Mr. Arthur Casperss and Monloi Wnhed Hossain, 
for the respondeiit. 

Gur. adv. vuU. 


Atimannessa 

Bibi 


Abdul 

SOBIIAM. 


M00KBR.JEB J. The sabject-niatfcer of the litifjation 
which has culminated in tiie appeal consists of im- 
moveable property dedicated as ivakf m or about the 
year 1836 by a Mahomedan named Azimuddin Mistri. 
A mosque was erected by the founder on a {lortion of 
the land and income for its maintenance is derived 
from the' remainder which is in the occupation of 
tenants. Azimuddin constituted himself the first 
mutawalli and acted as such so long as ho was alive. 
He appointed his grandson Imamuddin as the next 
mutawalli ; the latter executed a tawlmtnama on the 
13th March 1854 whereby he appointed one Sekandar 
as his successor in the office of mutawalli with author- 
ity to appoint a successor. On the 1st December 1892, 
Sekandar, in the exercise of the power vested in him, 
appointed his daughter, Saburan Bibi as mutawalli ; 
she performed the duties of the office for over seven 
years and died in the year 1900, without appointing 
anyone as mutawalli. Two brothers of Saburan, Yakub 
and Yasin by name, however, took possession of the 
wakf properties and administered them for a tenn of 
seven years. On the 22nd February 1907, Yakub and 
Yasin executed a deed of relinquishment in favour of 
'the plaintiff, Atimannessa Bibi, daughter of Imam- 
uddin, the grandson of Azimuddin. In this deed they 
admitted that as the sole surviving descendant of the 
founder she had a preferential claim to the office of 
mutawalli. Immediately after this, there was a 
scramble for the possession of the properties 
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and on the 22nd July 1907, a suit was instituted, with 1915 
the consent of the Advocate-General, under section 
539 of the Civil Procedure Code of 1882, in the Court 
of the District Judge, by persons who claimed to be 

interested in the due administration of this religious 

trust. The assistance of the Court was sought, as MookekjeeJ, 
it could only have been sought, on the allegation 
that the trust had been created for public purposes. 

The three sons of Sekandar were originally joined 
as defendants. The present plaintiff subsequently 
applied to be made a defendant, but as she alleged 
that the wakf constituted a private trust not affected 
by section 539, her application was refused on the 
authority ot the decision in Budh Singh v. Nirdd- 
baran (1). As the original defendant did not deny 
that the trust was a public one within the mean- 
ing of section 539, the suit as against them was 
tried in due course, and one Abdus Sobhan, who had 
married the daughter of Kariman a son of Sekandar, 
was appointed mutawalli on the 28th May 1908. The 
District Judge, however, expressed the opinion that 
he had a very strong suspicion that the suit was 
purely collusive and had been brought to defeat Ati- 
mannessa. On the 16th March 1910, she commenced 
the suit for declaration of her title as mutawalli of this 
trust, which she alleged, was a private wakf, and also 
for an injunction to restrain the defendants (in which 
category she included Abdus Sobhan) from interfering 
with her possession of the endowed properties. The 
Subordinate Judge, held, that the wakf constituted a 
public trust, contrary to the allegations of the plaintiff 
but that, as the sole surviving descendant of the foun- 
der, she had established a claim to the office of mut- 
walli superior to that of any stranger ; in this view, 
he decreed the suit. On appeal, the District Judge 
(1) (1906) 2 C. L. J. 43i. 
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ulliriaiMl tlu' viinv of the trial Court as to tlie public 
nature of tiiB ivakf, hut (lisinis-iful the suit on tlie 
ground diat so long as tlie decree in tlie suit under 
section oHi) iHUuainod in force, no relief could be 
a.\va,rd.cd' to tlie plaintiit. The plaintiff has now 
a,|)peale!l to tiii-i Court. On an luialysis of the elabo- 
rate arguments adilressed to the Court on both sides, 
the following two points emerged for consideration, 
naiuely, first, iVid the plaintiff as the sole surviving 
descendant of the founder become miitawalli by oper- 
ation of law when the last imitawalii died without 
appointing a successor ; and, secondly, can the plaint- 
iff be appointed mntawalli in this suit, instituted in 
the Court of the Subordinate Judge, and relief granted 
to her on the basis of such appointment ? 

As regards the first ground, it is plain tliat the 
plaintiff did not, by operation of law, become the 
miUatvaUi by right of inheritance on the death of the 
last mutawalli. The Rule on the subject is thus stated 
by Neill Baillie in his Treatise on Malioincdan Law 
Vol. I., p. 593 : “ When the Superintendent has died 
and the appropriator is still alive, the appointment 
of another belongs to him and not to the Judge ; and 
if the appropriator be dead his executor is preferred 
to the Judge. But if he has died without naming an 
executor the appointment of an administrator is with 
the Judge. In the Asl it is stated that the Judge 
cannot appoint a stranger to the office of administra- 
tor, so long as there are any of the house of the 
appropriator fit for the office, and if ho should not find 
a fit person among them, and should nominate a 
stranger, but should subsequently find one who is 
qualified, he ought to transfer the appointment to 
him. When the appropriator has made It a condition 
that the Superintendent shall be of his children and 
children’s children, and the Judge appoints another. 
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than one of thcne without any mnl versa t ion, is tiie itits 
person so appointed the Superintendent? Boorha- atuiannkssa 
noodeen lias said “ No.” It is obvious from this 
statement of t1.ie law tliat though a descendant of tlio Aisim 
founder has a preferential claim to the office of 
mutawalli, he does not become mntawalU by rigiit of Mookkbjbe J. 
inheritance, but has to be appointed such by the 
“ Qadi ” who may supersede him if he is not qualified. 

This view is confirmed by two texts from works of 
recognised authority on Mahomodan Law, translated 
in the judgment of tins Court in the case of Khajeh 
Salimullah y . Ahid Khair M. Mustafa 1). One of 
these texts is from the Js'd/ of al-Tarabulusi (Cairo 
Ed. p. 42) and the other is from the Fatawa Alamgiri 
(Cal. Ed., Vol. II, p. 507) : sec other texts translated 
by Ameer Ali in his Mahotnedan Law, Vol. I, 4th. Ed., 
pages 451, 759, 760. 768 and 765. See also Anglo- 
Mahomedan Law by Sir Roland Wilson, para. 328, 
and Tayabji on Mahomedan Law. ji 414. Indeed it 
may be taken as a settled doctrine of Mahomedan 
Law that no right of inheritance attaches to a religions 
endowment. As Par.sons, J. observed, with the con- 
currence of Sargent, C.J., in Sayad Abdula v.Sayad 
Zatn (2), it is by appointment that one officer succeeds 
to another apixiintment either by the original appro- 
priator or by his succes,sor or executor, or by the 
Superintendent for the time being, or failing ail tiiese, 
by the ruling poiver. This is laid down distinctly 
by Macnaghten in his Mahomedan Law, Chapter X, on 
Endowments, paras. 5 and 6; Precedesits of Endow- 
ments, Cases IX and X. Consequently, the position 
cannot be sustained that the iilaiulifl: became by 
operation of law the mutawalli of his ivakf as the sole 
surviving descendant of the founder when the last 
mutawalli (XxQd wii bout having appoyi ted his succes.sor. 

(1) (1909) I. L. 11. 37 Calc. '2f>3, (2) (1888) I. L. R. 13 Bom. 555. 
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This conchisioii is in accord with the decision in ' 

Moohummiid Sadik v. Moohummud AH (1) and 
Shahar Bano v. Aga Mahomed (2), The first conten- 
tion of the appellant must accordingly be overruled. , 

As regards the second ground, the question arises 
whether in the present suit instituted in the Court of 
the Subordinate Judge the plaintiff can be appointed 
mittawalli of the ivakf. As is obvious from the texts ! 

already mentioned where, as here, the appropriator ! 

is dead and has not left an executor, the power of 
appointment rests with the Qadi. The problem thus 
requires solution, who is the Judicial Officer in the 
British Indian System of Law who corresponds to the ' 

Qadi under the Mahomedan Law and can exercise j 

his functions in relation to wakfs. The question has 
never been fully investigated ; but it was assumed in 
the ca.ses of Shania Charun v. Ahdiil Kabeer (3), 

• In the matter of Woozatunnesm Bibee (4), In re 
Halima Khahm (5), that the Civil Court of superior 
jurisdiction in the locality where the toakf properties 
are situated is vested, generally speaking, with the 
powers exercised by the Qadi under the Mahomedan 
regime. On the other hand in Nimai Ghand v. Golam ; 

Hoasein (6), it was observed that if a District Judge i 

or a Judge of this Court in its original Jurisdiction ■ 

could exercise the functions of a Qadi, there was no 
apparent reason why a Subordinate Judge who has 
Jurisdiction over the wakf property should not be 
deemed equally competent to discharge those func- 
tions. As the question is of paramount importance, 

I have investigated the position of a Qadi under the 
Mahomedan Law, a problem which, so far as I am 

(1) (1798) 1 Mac. Sel. Kep. 22. (3) (1898) 3 0. W. N. 158. 

(2) (1906) L. B. 34 I. A. 46 ; (4) (1908) I. L. B. 36 Calc. 21. ; 

I. L. B. 34Calc. 118. (5) (1910) I. L. B. 37 Calc. 870. I 

(6) (1909) I. L. B. 37 Oalc, 179 ; 187,' 


/ 
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aware, has been treated historically only in the 
valuable lectures on the History of Muslim Legal atimannkssa 
Institutions delivered by Dr. Abdullah al-Ma’mun 

V. 

Suhrawardy as Tagore Professor of Law in the abdul 
University of Calcutta. No assistance in the solution S obhan . 
of this question has been derived from an examination mookerjee J. 
of the legislative enactments and judicial decisions 
I’elating to the powers and dirties of a “Qadi” 
appointed under the Anglo-Indian System of Law. 

Amongst these may be mentioned Bombay Regulation 
XXVI of 1827 repealed by Act XI of 1864, Act XII of 
1880; Harington’s Analysis of the Bengal Regulations, 

Vol. I, 2nd Ed., pages 67, 219, 223 ; Colebrook’s Supple- 
ment to Digest of Regulation, pp. 1, 14, 19 ; Morley’s 
Digest, Introduction 30, 31 34, and tit. Kazi ; Mtcham- 
mad V. Syed Ahamed (1), Jamal v. Jamal (2), 

Daudsha v. Ismalsha (3), Baba v. Nassaruddm (4), 

A.-O. V. Abdul Kadir ip). It is necessary therefore to 
examine the original texts on the subject. The 
following texts illustrate the position of the “Qadi” 
under the Mahomedan Law. 


Text I. 
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(1) (1861) 1 Bom. H. C. App. 18. (.8) (1878) I. L. E. .8 Bom. 72. 

(2) (1877) I. L. E. 1 Bom. 63.8. (4) (1893) I. L. K. 18 Bom. 103. 

(5) (1894) 1. L. K. 18 Boni. 401. 
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If (iiie executor or i\\Q mulaioalli is appointed by 
the Judge (hakim) the safest course is that he (tlie 
Judge) should write in the judicial records and j'cgis- 
ters that lie (tlie executor) is the executor ap])ointed 
by a Judge possessijig the authority of appointing 
the executor and tlie niutawalli. For if ho (the 
Judge) limits iiimself to Ids statement “and ho 
is the executor appointed by the Judge,” lie (the 
executor) may sometimes hapi)on to be (appointed) by 
a Jtidge not pos.sassing the authority of appointing 
the executor and the mntatvalli. For the “ Qudi ” 
does not iiossess the power of appointing the executor 
and the mutaw illi, except when mention of the 
administration of wakf properties and orphans is 
expressly made in the Ho^uil Letters Patent (Manshfir) 
of his (()!adi’s) appointment. Thus it becomes like 
the rule n'garding the deputy Qadi (Naib Qadi), for 
it is indispensalde therein to mention that Qadi so 
and so is pormilled to have a deputy to guard against 
this notion, supposition, doubt (Jctmi'al-Fimllai/n 
by Shaykli Muhammad I). Ismail, better known as 
Ibn Qadi Samawah, Cairo Ed., Vol. II, p. 15). 

Thixt II. 

o v)! yij A* <a)' h,>, 
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Here there is a point to which attention should be 
called (tanblh) and which is indispensable and it is— 
what is meant by the Qadi who possesses the power 
of appointing the execirtor and the rmitawalli and has 
the supervision of wakfsl Isay it is the Chief Qadi 
(Qadi of Qadis) and not every Qadi, because of what 
is stated in the 27th Chapter of the Jami'al Fusiilayn 
(Text I is quoted here). There is no doubt that the 
Sultan’s saying “ I appointed thee chief Qadi ” is like 
expressly mentioning these things in the Letters 
Patent, as is expressly stated in the Khuldsah in con- 
nection with the question of the Qadi’s power of 
appointing his substitute or sxiccessor. According to 
this, in their (jurists’) statement regarding obtaining 
a loan with the sanction of the Qadi, by ‘Qadi ’ the 
Chief Qadi is meant, and in every place where the 
Qadi is mentioned regarding wakf affairs. This is 
contrary to their (jurists’) statement: “When the 
order, or judgment of a Qadi is brought before him, is 
refeiT^l to him, he executes it.” for this is general, i.e., 
here the word Qadi is used in a general sense. (Bahr 
al-EdHq, Cairo Ed., Vol. V, p. 252.) 

Text III. 

oiw ^fti Ja--* :_jw, ( J.;«, ) 
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.'(He was questioned) regardinga registered wa7c/get 
aside by a Deputy Qadi who relied on the absence of 
its bindingness according to the great Imam, “ Has the 
deputy the power of setting it aside for the reasons 
mentioned or is the power of setting it aside peculiar 
to the original Qadi ” ? (He answered) It is stated 
in the Bahr al-Ea’iq (Text II is quoted here as far as 
“ waltf affairs ” ). 

Thus it {i.e. Bahral~EdHq) is explicit regarding that 
the Deputy Qadi has not the power of setting aside the 
wakf and that that is peculiar to the original (Qadi) 
in whose letter of appointment the Sultan has men- 
tioned the appointment of fa waKis and executors 

and to whom he has delegated the affairs of wakj. 
Aiid reliance should be placed upon this, altliough our 
master, Shaykh Muhammad b. Siraj-al-din-al-Hanuti 
has examined, criticised, discussed it; because of the 
difference of opinion* with regard to the application 

The OiUthor of the Radd ahMttktdr quoting this passage roads the 
word translated “ diflEeronco of opinion ” as Ikhlildl^conimiou^ disorder, 
tumult* See belp\y To's^ts IV and V. 



VOL. XLIIL] CALCUTTA SERIES. 

in an unrestricted sense of the like of it to the Depu- 
ties in this age. 

And there is no special text with regard to this 
question so far as our research goes, and similarly so 
far as the research of our abovementioned master and 
that of Shaykh Zayn, author of the Bahr al-Rd’iq goes. 
And verily he (the author of the Bahral Rd'iq) deduced 
it juristically and God knows best (Fatawa Khayriah, 
Yol. I, p. 118, second edition. Government Press, 
Bulaq, Cairo). 


Text IY. 
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“ Here there is a point, etc.” AI-Ramli * says — I 
say, in the collection otfativas of our master Muham- 
mad b. Siraj al-Diu al-Hanuti there is a question 
with regard to their (juriste’) statement that the istib- 
ddl (exchange) can be effected by the Qadi when there 
is no stipulation of the wdkif [to that effect]. Is the 
Chief Qadl meant thereby or is it not peculiar to him, 
and is it a condition that it should be written in his 
letters patent ? 

The answer: — We have not seen any one restrict- 
ing it to the condition that it should be in his letters 


■ ** Author of Fatawa Khayriyah. 
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patent as tliey (jurists) have restricted it with regard 1915 
to the power of giving minor girls in marriage and atimInnkssa 
with regard to (the Qadi’s power of appointing) his Bib* 
sabstitute, successor. Therefore it should be acted abd 0 l 
upon in an unrestricted, general sense. And amongst S obhak . 
that which indicates that (the power of effecting) iatih- Mookebjee J; 
ddl does not peculiarly belong to the'Chief Qadibut 
rather it (istibddl) can be as much effected by his 
deputy as by himself, is the fact that it is not lawful for 
him to appoint his deputy as his substitute, successor, 
unless the power of doing so is delegated to him by the 
Sultan. And when the power of doing so is delegated 
to him (Qadi) then the authority of his deputy is 
based on the permission of the Sultan, and he (the 
deputy) stands in the stead of the person appointing 
him his deputy, viz., the Chief Qadi, as they (jurists) 
have expressly laid it down Tegardiug the question of 
appointing a successor. Therefore what is understood 
by their (jurists) statement is that when in the letters 
patent of the Qadi, the power of giving minor boys 
and girls is stipulated he (Qadi) has that power and 
then the person appointed by him. So they (jurists) 
have made the permission of the Sultan to the Qadi as 
to giving in marriage sufficient with regard to his 
(Qadi’s) conducting it as well as (with regard to) the 
person appointed by him (Qadi) because of his stand- 
ing in his (Qadi’s) stead. And when the conducting of 
marriages is lawful for the deputy with their (jurist’s) 
express declai’ation that it should be stiimlated for the 
Qadi in his letters patent, then how without it ? The 
text of Ibn al-Hammam regarding the order of suc- 
cession of matrimonial guardians is as follows : Then 
the Sultan, then the Qadi if the (power of) giving 
in marriage of minor girls and boys is stipulated 
in his patent of office, then the person appointed by 
the Qadi. Thus he (Ibn al-Hammam) has made the 
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1915 .stipulation, I mean, his statement, “ if ... . . . 

AmtANSEssA stipulated in his patent of office,” refer to the Qadi 
Bibi only and not to him and to the persons appointed 
Abdel bj biiii> because he (Ibn al-Hammain) has not put 
SoBHAN. stipulation) after both of them (i.e., after the 

Mookeejee J. word “Qadi” and “the jierson appointed by him”). 

Yes it is true that in the writings of some of them 
(jurists’) is to be found that he (Ibn al-Hammam) 
has put the stipulation after the word “Qadi” as 
well as “the person appointed by him.” Thus the 
text is capable of being made to refer to the Qadi 
as he is the original (incumbent) or to both of them. 
Finis. But he (al-Ramli) has stated in the Khayriyah 
(collection of his Fatwas, see the Text III) towards 
the commencement of the chapter on toa/r/, the text 
of the Bahr al Rd’iq mentioned here. Then he says, 

. “Thus it (i.e.. Bahr al-Ed’iq) is explicit regarding 
that the Deputy Qadi has not the power of setting 
. aside the wakf and that that is peculiar to the original 
(Qadi) in whose letter of appointment the Sultan 
has mentioned the appointment of mutawallis and 
executors and to whom he has delegated the affairs of 
wakf. And reliance should be placed uiion this, al- 
though our master Shaykh Muhammad b. Siraj al-Diu 
al-HanutI has examined, criticised, discussed it be- 
cause of the confusion* with regard to the applica- 
tion, in an unrestricted sense, of the like of it to the 
deputies in this age. And there is no special text with 
regard to this question so lar as our research goes, and 
similarly so far as the re.search of our above mention- 
ed master and that of Shaykh Zayn, author of the 
Bahr al-Bd’iq goes. And verily he (the author of the 
Bahr al-Rd'iq) deduced it juristically and God knows 

* The word translated ‘confusion' iiere Is (ihhtildl) in the oriejnal, 
wliile in Text III the word used is ikJitildf ‘ difference of opinion.' 
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best {Manhat al-KMliq), marginal gloss on tbe Bahr 
dl-RdHq by Ibu ‘Abidin tbe aiitbor of Itcidd atimannessa 

Vol. V, Cairo Ed., Text Y. 
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^ Aj-x^l ...... t.a:iL) 

“Then the power of appointiiieut is for the 
Qadi.” 

“For the Qadi” — In the Bahr al-BdHq, he has 
restricted it to the Chief Qadi. relying on the passage 
from the Jdmi ^al-Fusulayn quoted by us one leaf 
back. Then he (the author of the Bahr al-BcCiq) 
states, “ According to this in their (jurists’) statement 
regarding obtaining a loan with the sanction of 
the Qadi, by ‘ Qadi,’ the Chief Qadi is meant and in 
every place where the Qadi is mentioned regarding 
wfl/t/ affairs. This is contrary to their (jurists’) state- 
ment,“ when the order or judgment of a Qadi is 
brought before him, is referred to him, he executes it.” 
For this is general. It is stated in the Khayriyah. 
“ Thus it (i.e., Bahr al-Bd'iq) is explicit regarding 
that the Deputy Qadi has not the power of setting 
aside the wakf and that that is peculiar to tlie origin- 
al (Qadi) in whose letter of appointment the Sultan 
has mentioned the appointment of miitawallis and 
executors and to whom he has delegated the affairs 
of wakf. And reliance should be placed upon this, 
although our master Shaykh Muliammad b. Siraj al- 
Din al-Hanuti has examined, criticised, discussed it 
because of the confusion {ikhtildl) with regard to the 
application in an unrestricted sense of the like of it to 
the deputies in^ this age. And there is no special text 
with regard to this question so far as our research goe.s 
and similarly so far as the research of our above-men- 
tioned master and that of Shaykh Zayn, author of the 
Bahr al-Bd’iq goes. And verily he (the author of the 
Bahr a l-Bd’iq) deduced it juristical ly. And he (the au- 
thor of the Fatawa Khayriyah, Khayr al-Din al-Kamli) 
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has quoted, in his marginal gloss on the Bahr al-Rffiq, 1915 
the text of his master al-HanntT in extenso and has atimannessa 
confirmed it (see Text IV). And of it (the text) and 
amongst what indicates that (the power of effecting) Abdul 
istibddl of wakf is not peculiar to the Chief Qadl but So^n. 
rather is lawful to his deputy as well, is the fact that Mookeejee J. 
his deputy is his locum tenens. Therefore what is 
understood by their (jurists’) statement is, that when 
(the power of) giving minor girls and boys in marriage 
is stipulated in his letters patent, that (power) belongs 
to the person appointed by him. The text of Ibn al- 
Hammam as to the order of succession of matrimonial 
guardians is “ Then the Sultan, then the Qadi if that is 
stipulated in his patent of ofiBce, then the person ap- 
pointed by the Qadi. End of the quotation in substan.ce. 

(Note.) But he (the author of the Aw/a af-T-Fasa’Q has 
stated that the governance of the wakf is for the Qadi 
even though the Sultan has not stipulated it in his 
investiture and has not ascribed, assigned it to any 
one. And this is contrary to what is reported, quoted 
in the Jami 'al-Fusulyan {liadd al-MiMcJr, Vol. Ill, 
p. 635, Ed. Constantinople). 
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J ^ 

J ^ J ^ ^ I 

tiiu ^J| cVS i»'-» 

* j-<iK ii'lV i*"®^ 

“If tlieQadi associafcos with the mutaivalli a reli- 
able person.” It is stated iti the Bahr al-Bffiq [Text 
n is quoted here]. Al-Tahtilwis’ Commentary on tlie 
Durr al~Mnkhtdr,'S[o\.\l, p. 567 (G-ovt. Press, Btilaq, 
Cairo). 
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jjtj i'y yAli' yi ai* aiUJ ^ h;ij 
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He was qneatioaed : Is tlie Qadi’s appointment of 
another person as mn^awaZfi valid even if he is not the 
Chief Qadi, or does it depend upon his being that, and 
what is meant hy the Chief Qadi. 

He answered : When the mutaivalli dismisses him- 
self, resigns his office before, in the presence of the 
Chief Qadi, and he (the Chief Qadi) appoints another as 
wnfamaZZt it is valid. Similarly when the (news of) 
dismissal, resignation, reaches the Qadi, he becomes 
dismissed, otherwise not. By tlie Chief Qadi is meant 
the j)erson who is expressly authori.sed by his letters 
patent to have the administration of wakf properties 
and orphans, or to whom the Saltan says, “ I have 
made tliee Chief Qadi”. It is stated in the Bahr 
al-RcCiq [Text II is quoted here] (Fatdiud Mahditjah 
Vol. II, p. 575, Cairo Ed.). 
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When the Sultan says to a man, “ I made time a 
Qadi,” he has not the power of ap]K>intitig a substi- 
tute, successor e.xcept when he (Sultan) permits him 
to do that expressly or by implication by saying “I 
made thee Chief Qadi;” because it is the Cliief Qadi 
who acts as he pleases respecting Qadis as regards in- 
vestiture or dismissal. Thus it is laid down in the 
Dhakhirah {Fatdiva "Alamgiri, Vol. HI, p. 388, Cal. 
Ed.). 


Text IX. 


J/ 

ls:iyc 1 


1^1 l! tifU 

L.. 

h 


U 3i iiS 



^ Ab'j y 


dh|j,Jl 

i ^ J)^il 

i iiU 

SI , 

yJ,Ji ..all 





»1 j aiSm ^yo 

jj 






xlAa.'1 

:t5 





‘q dxLo j 



And the Qadi cannot appoint as suceessor, substi- 
tute, a deputy except when (the authority to do so) is 
delegated to him expressly like, “ Appoint whomso- 
ever thou likest, or implicitly, like, “ I made; thee 
Chief Qadi”. And here the implication is stronger, 
for in the explicit stated above, he possesses the 
power of appointing a successor, not tliat of dismissal. 
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And in the implicit he possesses both, like his (Snl- 1915 
tan’s) say ing, “ Appoint whomsoever thou likest, atisunnessa 
supersede (substitute) whomsoever thou likest,” for it 
is the Chief Qadi who acts as he pleases respecting abdcl 

them (Qadi) as regards investiture or dismissal 
(Durr-al Mukhtar, p. 529, Ed. Cal.). Mookeejee j. 

Text X. 

._AihXhj |.M! lAi Sjt^A!! 

* rfiXl' ^ ^^0 1^11' 1 

The appointment of Qadi is not valid unless the 
person appointed combines in himself the condition of 
evidence (Qualifications of a witness) according to the 
Hidayah, viz., Islam, Taklif, freedom, etc. (Fatawa 
Alamgiri, Yol. Ill, p. 378, Cal. Ed.) cf. Hamilton’s 
Hedayah (Grady Ed.) Bk. XX, p. 334. 

Text XI. 

• Awtii r'vi da*'® 

It is stated in Multaqa “ And Islam is not a condi- 
tion in him, i.e., in the Sultan who invests (a person 
with the office of Qadi). Thus it is laid down in the 
Tatarkhaniyah” {Fatawa Alamgiri, Yol. Ill, p. 379, 

Cal.Ed.) 

Text XII. 
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It is valid to accept the investiture of office of Qadi 
from a Just Saltan and from a tyrant even thoaf];h a,ii 
infidel (it is stated by Miskln and others) except when 
he prevents him from doing justice, what is right ; 
then it is unlawful (Durr al-MuJchtdr, p. 524, Ed. Oal.). 

And qualified for it (office of Qadi) is one who is 
qualified for being a witness. This is contrary to the 
statement of al-ZaylaT in the (Chapter on) Arbitration 
to the effect that the investiture of an infidel with the 
office of Qadi in order to decide between non-Mosltuns 
under Moslem protection (Ahl al-Dhimmah) is valid” 
(Durr al-Mukhtdr, p. 521, Ed. Oal.), 

Text XIII. 

Ljljl ^_;'I 

i'ail QiJ 

It is clear from an e.xamination of the.se texts that, 
under the Mahomedan Law, that Qadi alone was 
competent to exercise authority in respect of walcfti 
who was so expressly authorised in his letters i)atent. 
There was some difference of opinion upon the qiuis- 
tion, whether such express authority was iKaalod 
when a person was explicitly appointed tiio Oiiiid 
Qadi ; but even here the balance of opinion of jurists 
favours the view that power should be expressly 
conferred on the Chief Qadi to validate the adminis- 
tration of waA'/s by him. There is also autliority to 
show that the supreme authority in the State, by 
whom the Qadi is appointed, need not be a Mahome- 
dan, and although there is some divergence of opinion 
there is also authority to show that the office of Qadi 
may " be held by a non-Mo.slein for the decision of 



VOL. XLIII.] CALCUTTA SEBIES. 


491 


disputes between non-Moslems under Moslem protec- 1915 
tion. As tbis is a matter regarding religious usages atimannessa 
and institutions within the meaning of section 15 of Bm 

Regulation IV of 1793 the rights of the parties must abdul 

be determined with regard to the provisions of the Sobhan. 
Mahomedan Law on the subject (Per Peacock, C.J, in mookbrjee j. 
Kudratulla v. Mahini Mohayi ( 1). It follows accord- 
ingly that a Subordinate Judge, who has not been ex- 
pressly authorised by the Government to exercise func- 
tions in connection with the administration of iva/cfs, 
is not competent to act in that behalf. Whether a 
District Judge has implied authority to exercise the 
functions performed by a Qadi under the Mahomedan 
Law is doubtful. In respect of tvakfs which may be 
described as trusts created for public purposes of a 
religious nature within the meaning of sub-section 
1 of section 92 of the Civil Procedure Code, 1908 the 
District Judge may be assumed to have been author- 
ised to discharge the functions of a Qadi. The real 
difficulty arises in the case of private ivakfs; it is 
desirable that to cover such caSes the Local Gov- 
ernment should authorise either District Judges or 
Subordinate Judges or even Judicial officers of a lower 
grade, if it be thought desirable, to exercise the func- 
tion of a Qadi. When authority has been so conferred, 
a question may arise whether the assistance of the 
Court is to be invoked by a suit or by an application : 
nee Mahamad V. Ahmed Bhai) (2). The case before 
us, however, is reasonably free from difficulty. The 
Courts below have concurrently found that the ivakf 
was public and ha.s thus negatived the fundamental 
allegation of the plaintiff. The district judge had 
jurisdiction under section 539 of the Civil Procedure 
Code of 1882 to aijpoint tbe defendant as mutaivalli. 

The Subordinate Judge has no authority to recall 
(1) (1869) 4 B. L. R. 134. (2) (1900) I. L. R. 25 Bom. 327. 
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that Older and to appoint the plaintiff as muta- 
ivalli : Saiyicl Ali v, Ali Jari) (1). It might have 
been otherwise if the suit had been institnted by a 
person already appointed miotawalli, for example by a 
testamentary instrument: Mahammail Abdul Majid 
V. Ahmad Saeed (2). The remedy of the plaintiff 
obviously is to proceed under section 92 of the Code 
of 1908 and to get herself appointed mut- iwalli on the 
ground that she had the preferential right to the office 
as the sole surviving descendant of the founder at the 
time of the death of the last mutawalli. In fact, she 
would have been so appointed in the suit mentioned 
if she had not asserted at the time that the wakf was 
private. It would be open to her now, however, to 
accept the decision in this suit that the ivakfl^ public 
and to proceed on that basis under section 92. 

The inference follows that in . the present suit as 
framed the plaintiff cannot be appointed mutawalli 
and the suit has consequently been rightly dismissed. 
The appeal is accordingly dismissed with costs. 

Beachceoft J. I agree that this appeal must be 
dismissed for the reasons given by m}’’ learned brother. 
I express no opinion as to the position of the District 
Judge with reference to private tvakfs. 

s. K. B. 

Appeal dismissed. 

(2) (1913) a Ali. L.J. 673. 


(1) (1912) I. L. B. 35 All. 98. 
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PRI¥Y COUNCIL. 


JAMAL 

V. 

MOOLLA DAWOOD SONS & GO. 

[m APPEli ROM THE OKIEE COOHT OF LOWER BUIIMA.] 

Damages^ — Measnrfi of damages — Breach of coiitract for sale of sha7*es — 
Breach hy buyer — Sale by vendor at various dates after breach at 
higher 2^^'lces than those preoailmg at date of breach — Sale not in 
jnitigaiion of damages — Buyer not e/ititled to benefit of higher rates of 
sale — Conti'act (Act IX of 1872) ss. 73 a7ul 107, * 

Under contracts made at various dates between April and August 1911, 
the appellant agreed to sell to the respondents certain shares to be delivered 
on 30th December 1911. On that date the shares liad fa ien largely in 
value, and on the appellant tendering the shares the respondents declined 
to take them. Negotiatiorjs up to 26th February between the parties not 
resulting in a settlement, the appellant, after demanding a sum representing 
the difference between the agreed price of the shares and their value at 4-3 
per share, the market price at the date of the breach of the contract, sold 
the shares at various dates from 28th February to October, in every case 
except one at a higher price than 4-3. In a suit brought on 22nd March 
1912 by the appellant for the amount demanded, tlie Chief Court allowed 
the respondents the benefit of the increased prices received by sale of the 
sliares by giving them, in mitigation of damages, credit for the prices 
realised over and above the market price on 30th December, the date of the 
breacii;— - 

Held by the Judicial Committee (reversing that decision), that on the 
breach by the respondents their contractual right to the shares fell to the 
ground ; and the appellant thereafter sold shares belonging to himself in 
order to ascertain the loss arising by reason of the respondents not com- 
pleting at the contract price. If after the breach the seller holds on to the 
shares, the speculation as to the way tlie market will subsequently go is the 
speculation of the seller, not of the buyer : the seller cannot recover from 

^ Present', Viscount Haldane, Lord Wrenbury, Sir John Kpge and 
Mr« Ameer All 
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the buyer the loss below the market price at the date of the breach, if the 
market falls, nor is he liable to the buyer if the market rises. 

A plaintiff who sues for damages is bound to take all reasonable steps to 
mitigate the loss consequent on the breach, and cannot claim any sum due 
to his own neglect. But tlie loss to be ascertained is tlic loss at the date 
of the breach. 

Stmiforthw Lyall (1) toUo^ved. 

The fact that by reason of the loss of the contract whicli tlie defendant 
has failed to perform, the plaintiff obtains the benefit of anotiier contract 
which is of value to him, does not entitle the defendant to the Ixmefit of the 
latter contract. 

Yates V. Whyte (2), Bradburn v. Great Western RaUway C/e. (3) ami 
Jehsen v. East and West India Dock (4) followed 

The market rate at the breach is tlie decisive element. 

Rodoeanaehi w Milhurn (h) imd Williams Ayins (6) followed. 

This principle applievS to a breach by either seller or buyer. 

Neither section 73 nor 107 of the Contract Act (IX of 1872) could be 
referred to as in favour of the respondents : tlie former was only de- 
claratory of the right to damages, and the latter was inapplicable? to tlie 
present case. 

Appeal 70 of 1914 from a jadomeut uod docreo 
(24th July 1913) of the Chief Court of Lower Burma uii 
its Appellate Side, which affirmed a judgment and 
decree (18th December 1912, and 8th January 1913) of 
the same Court on its Original Side. 

The plaintifl; was the apxjeilant to His Maje.sty in 
Council. 

The following was the judgment of the Chief Coiii't 
(H. S. Haetnoll, officiating Chief Judge, and 0. 
Young-, Judge) appealed from, in which the faein an'- 
sufficiently stated :■ — 

Haetnoll, officiating Chief Judge, (Young J. concurring). “ In fcliiH 
suit appellant sued to recover from tiie respondeufcs Rs. 1,09,218-12 emn- 
pensation for breach of contract. His case was that by six camrncts 
between April and August 1911, He contracted to sell 23,500 shartLS in thi; 
British Burma Petroleum Company at certain rates per share whiuii wen? 

(1) (1830) 7 Bing. 169. (4) (1875) L, H. 10 G. P. 300. 

(2) (1838) 4 Bing. N. C, 272. (5) (1886) L. E, 18 Q. B. 1). 67. 

(3) (1874) L. R, 10 Exch, 1, (6) [1014] A. 0. 10. 
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set out and for delivery on or before the 30th aiidSlst December 1.911. The 
market price on the 30th December was 4-3 — a price that was very much 
less than the prices contracted for. The shares were tendered to respond- 
ents but not taken delivery of or paid for. Appellant therefore sued to 
recover Ks. 1,09,218-12 the difference calculated on the amount due taking 
the contract prices and the market value of the shai*es on the 30th Decem- 
ber calculated at 4-3 a share; The appellant sold 100 of the shares on the 
28th February 1912 at 4-3 and the rest of the 23,500 on dates between 
April and October 1912 at prices higher than 4-3 hut lower than the 
contract prices arranged between him and respondents except in one 
instance. In this way appellant realized for the shares Rs. 1,04,261-10-9. 
At contract prices appellant should liave received Rs. 1,84,125-10. The 
difference is Rs. 79,862-15-3 and this is the sum for which a decree has 
been given him by the learned Judge on the Original Side. Appellant lays 
this appeal claiming a further sum of Rs. 29,355-14-9 the difference 
between the amount claimed and the sum awarded. 

“On the 3()th December 1911, when appellant tendered the shares 
to respondeobs, his advocates wrote : ‘ Falling compliance with this request 
by to-day our client will be forced to sell the said shares by public auction 
on or about the 2nd proximo responsible for all losses sustained thereby.’ 
On the 2nd January 1912, he again through his advocates expressed the 
intention of re-selling the shares and instituting a suit against respondents 
for the recovery of any lo^s which might result from that course. 
On the 4th January, he reiterated his intention to do so. Nothing was then 
done till the 26t}i February 1912 when appellant’s advocates wrote to 
respondents and claimed Rs. 1,09,219-6 the amount arrived at by deducting 
Hs. 74,906-4 the value of the 23,500 sliares at 4-3 a share from 
lis, 1,84,125-10 the agreed price of the shares. In assessing the damages 
the learned Judge on the Original Side has given respondents the beneiit of 
the higher price.s realized by appellant when he sold the shares. His 
reasons for doing so were as follows : — ‘ One of tiie ‘ rules ’ on the back of 
the contract note-s states that in default of payment for the shares on the 
date of settlement or by noon on the day following, the seller shall have 
the option of re-selling tiie shares by auction at the exchange at the next 
meeting, and any loss arising shall be recoverable from the buyer. The 
plaintiff had no otlicr right of re sale beyond tliat. At the time that he 
first gave notice of his intention to re-sell, he still had that right, but he 
siibsequeritiy failed to exercise it, i.e., though he lias sold these shares at a 
higher rate t’aari the rate of the due date, he did not purport to re-sell them 
as against the defendant. Can then the defendant firm claim to have the 
benefit of the higher prices realized by the plaintiff? I tliink tliey can. 
If a seller having the right of re-sale, elects to exercise such rigiit, he must 
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give notice of his intention to re-sell ; and having' done so he has inad'^ Ids 
eleGtion between the two measures of daoiag'es that wore to him. 
After giving such notice, it is his dut}^ to re-se!I eitlier at th<* timo (ii; any) 
appointed by the contract or within a reasonable time after tin* (hit*- of the 
breach. If he delays, he takes upon Idmaelf all risk, arising from further 
depreciation. And if he sells at a higher ratf>, such sale wiil lie taken to be 
a re-sale in pursuance of his notice : for otJierwiso he would be allowed to 
berieht by his own wrong.’” 

After reading the grounds of appeal, the judgment 
proceeded : — 

“Tliere is no doubt as to what, appellant’s true measure of cbunages i.s. 
It i .3 the differences between the contract prices and the market price wIh-u 
the contracts ouglit to have been completed, — that is in thi«^ (/nsf*. the 
date of the breacli tlie 30tli Decemlier 1911 5 for the appellant could tlieu 
have taken the sliares into the market and obtained the current price for 
them. This was the principle followed in tfie case of PoU v. Fkitker (!). 
But it was argued that as in the b(:\ginning appellant chose to iiroeeed 
under section 107 of the Indian Conrract Act, he sfiould he ketd to »-:ucli 
choice. It is clear that, though at first he expressed the intention of 
pursuing tlie course set out in section 107, he did not keep to his intention, 
for, when he brought his suit, he had only sold 100 shares, aiid this was on 
28th Feliruary, and he sued for his whole meusiuv of damages. Appellant’s 
counsel urged that, tliough appellant at first expnessed tlie intention of 
following the course laid down by section 107, lie wnis net In mud to carry 
out sucli intention and could cliange his mind if he lib.-d, Tliis view 
appears to he correct. The words of section 107 are permissive and n it 
compulsory. In the case of Buldeo Doss v. //ou'e (2), tlie view was taken 
that section 107 does not deprive an unpaid vendor of goods of any otiuT 
remedy he may have. I am tlierefore unable to agna? with the vicw.s 
expressed by tlie learned Judge on the Original Side as to appeflant lieing 
bound to proceed under section 107. 

But I think there is abundant authority for holding that the resjvmd" 
cuts are entitled to the benefit of the higher prici?s realized hy apptdlaiit 
in mitigation of the sum payable by them as damagcH. Tht- subject, 
is dealt with at pages 771 and 772 of Leake on ContraetB (Otli Ed.), and 
page 207 of Mayne on Damages (8th Ed.). 

‘‘ I would especially refer to the following oases 

“In Oldersliaw v. (3), where the plaintiff claimed a.s damages certain 
moneys from the defendant owing to his failing to curry out certain terms 

(1) (1847) 16 L. J, Q. B. 366. (2) (188)) L L. IL G Calc. G4. 

f3UlB40)12 A.&E. 590. 
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of a buiidiiig lease and wliere plaintiff entered into a new agreement with 
anotliei tenant, the jury were directed to have regard to the new and 
ultimately more advantageous agreement entered into in calculating the 
amount of damages due. In Sinith v, APGuire^l)^ which was a suit to 
recover damages for failure to carry out the terms of a charter party, that 
is, to load a ship with a cargo of oats, Martin B. said: ‘It would be 
doubtful whether a party who breaks a contract has a right to say to a 
person with whom he breaks it — I will not pay you the damages arising 
from my breach of contract, because you ought to have done something 
else for the purpose of relieving me from it. I am not satisfied that the 
person who breaks a contract has a right to insist on that at all ; but if the 
shi2^ had earned anything the defendant would he entitled to a deduction in 
res][)eet to that.' Again in Brace v. Calder(fl\ where the plaintiff was 
employed by the defendants, a partnership consisting of 4 members as 
manager of a branch of their business and the agreement was that he was 
to be employed for a certain period, but before that period had expired 
two of the partners retired and the business was transferred to and carried 
on by the otlier two, in an action for wrongful dismissal it was held that the 
plaintiff was only entitled to nmninal damages as the continuing partners 
were willing to employ the plaintiff on the same terms as before for the 
remainder of the period and so the plaintiff would have suffered no damage. 
In that in the present case the appellant reduced his loss by selling tlie 
shares at a higher price than obtained at the date of the breach, I think 
it only equitable to give the respondents tiio benefit of the higher prices 
realized, I would therefore dismiss the appeal with costs.” 

Ou this appeal, 

Sir H. Erie Richards, K. 0., and F'. J. CoUnian, lor 
the appellant, contended that he was entitled to re- 
cover the whole of the difference between the contract 
l)riee of the shares and the market rate on oOth Decem- 
ber 1911. That was the proper measure of damages ; 
and the Chief Court had erred in holding that the 
appeliant should give credit for the profit made by 
him on the sale of the shares after breach. The 
respondents were not entitled by any principle of 
equity or otherwise to get in mitigation of damages 
the benefit of the prices higher than the contract j)rice 
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obtained for tbe shares on and after 28th ire])rnary 
1912. It is said that the appellant elected to proceed 
under section 107 of the Contract Act (IX of 1872:, and 
intimated his intention to do so, and that in; should 
be bound by such intiination : but, it was submitted, 
he was under no obligation to sell as intimated or to 
sell at all, and that section 107 was not applicable. 

[Lord Haldane referred to the British Wesfmg- 
house Coynpany {!). The re.sale outside tljo transac- 
tion had nothing to do with it, and could not l)e taken 
into consideration.] 

The principle to be followed is that laid down in 
Pott Y. Flather i^). The position between the seller 
and the purchaser was fixed once for all as that on 
30th December 1911. After the breach of contract on 
that date, the shares belonged to the appellant, and 
when he sold them he did not do so under the con- v, 

tract. Any loss or gain must be loss or gain at tlie 
date of the breach. It was mot proved or even 
sxiggested . that the respondents were at all prejudiced 
by the appellant not selling as he intc'nded. 

Frank Dodd, for the respondents, eontende<l that 
the damages should be such as would compimsate 
the aijpellant for his loss — the loss lie lias actually 
sustained. The appellant elected toe.xercise the rights 
given him by the rules endorsed on the contract, ami 
to proceed pursuant to section 107 of the Contract Act 
and gave notice to the respondents of his intention to 
do so, and he was bound to sell and realize the shares 
in accordance with such notice, and to account to the 
respondents for the proceeds. He made the sahn it 
was submitted, according to the intention of the 
parties, and rightly treating the shares as being tiu^ 
respondents. After the breach there was evidence <)f 
negotiations being stilTcarried on between the parlies. 

(1) [19U] A. C. 510, 520. (2) (1817) 16 L. J. Q, li. 
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negotiatious on which depended the appellant’s right 
to exercise his power of re-sale and they extended up 
to the 26th February. The appellant’s right to sell 
was suspended pending such negotiations ; and he 
was bound to take all reasonable means of mitigating 
the damages consequent on the breach by the res- 
pondents ; and the respondents were, it was submitted, 
entitled to an account, and to the benefit of anything 
done in mitigation of the damages. Reference was 
made to section 73 of the Contract Act. 

The aiJpellant was not called on to reply. 

The Judgment of their Lordships was delivered by 

Lord Wrenbury. Under six contracts made at 
various dates between April and August 1911 the 
plaintiff (the appellant) was seller to the defendants 
of certain 23,500 shares at prices amounting in the 
aggregate to Rs. 1,84,125-10. The date for delivery 
vf'as the 30th December 1911. The contract notes 
contained a term providing that in the event of the 
buyer not making j)ayment on the settlement day the 
seller should have the option of reselling the shares bj^ 
auction, and any loss arising should be recoverable 
from the buyer. In some cases tlie words ran : “ by 
auction at the Exchange at the next meeting,” &c. 

By the 30th December the shares had fallen largely 
in value. On that day the vendor tendered the shares 
and asked payment of the price, adding : “ Failing 
compliance w'ith this request by to-day our client will 
be forced to sell the said shares by public auction on 
or about the 2nd proximo, responsible for all losses 
sustained thereby.” The purchasers did not pay the 
sum demanded. They set up a contention that the 
seller was indebted to them on another transaction, 
and they sent cheques for the differential sum of 
Rs. 76,925-10, and called for a transfer of the shares. 


499 

1915 

Jamal 

Moolla 
Dawood 
Sons & Go. 


Nov . 3. 


500 


1915 

jAMAt, 

■ 

Moolla 

DaWOOI) 

SoMs & Co. 


INDIAN LAW RErWfS. 

On the 2nd Jauimry 1012 the seller repudiated the 
claim to a set-oiE, and repeated: “We havii now to 
give yoa notice that oar client intends to re-sel! these 
shares and to institute a suit against you for lini re- 
covery of any loss whicli may result fnmi that 
course.” The purchaser.^ stopped payment of tiie 
cheques, and nothing turns upon, the fact that tiiey 
were given. 

Negotiations ensued between the parti<\s wiiich 
extended to 26th Feltruary 1912. On that day tlui 
seller, by his agents, wrote to the purchasers a It.'ttfu' 
as follows : — 

7i, Pliiiyre Stroot, Uan, 14000 , 
*26th Feitriitiry I Hi 2. 

“ Messr.-^. DawoDti and Soils. 

Dear Sirs, 

We are iustructe.d by Mr. A, K. A. 8 . Jaoiai that he has not hitherto 
taken any steps to enforce his cliiini against you ftir failing to pay for luid 
take delivery of *23,500 shares in the British Burma Petroleum Company, 
Limited, at your request, in order that Ids claim miglit, if fto.s.sihio, lie 
settled. It now appear.-; that no active steps are being taken to s»dtle the 
mutter but that much time is being lost Our client will therefnrtj imw 
proceed to enforce his rights by suit unles.s the sum of Hs. 1 , 00,21 h-r) is 
paid to him by way of couipensation before tlm end of this Wis.-k. 

The amount claimed is arrived at by deducting It 74.000-4, tiie value 
of 23,500 shares at 4». 3rt, from Us, 1,84,125-10, the agreed lu’iid* of the 
share.s. 

Yours faithfully, 

(times ak!j Oor.TMAK.’' 

The 4s. Hd. a share there mentioned wu.s the market 
price of the shares on the 30th December. 

On the 22nd March the seller commenced a suit 
to: recover Rs. 1,09,218-12 as damage.s for breach 
measured by the difforence between the contract price 
of the shares and their market price (4.s. 3d. a .shant) 
on the date of the breach, the 30ch December 1911. 
This is (with a trifling variance) the same sum and 
arrived at iu the same way as the Rs. 1,09,219-6 
mentioned in the letter. 
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Immediately aft^f the letter of the 26th February, 
1912, viz., oil the 28th Febriiary, the seller commenced 
to make sale of the shares. He sold them all at vari- 
ous dates from the 28th February onwards. In one 
case the sale was at less than 4s. 3d. (viz., at 4.s‘.). In 
one case it was at 4s. 3d. In every other case it was 
at a higher ijrice. 

The decision under appeal is one which gives the 
purchaser the benefit of the increased prices which 
the shares realized, by giving him credit in redaction 
of the damages for the increased prices in fact realized 
over the market price at the 30th December, the date 
of the breach. The ai)pellarit contends that this is 
wrong. 

Their Lordships will first deal witli the contractual 
term as to re-sale. Upon breach by the purcliaser his 
contractual right to the shares fell to the ground. 
There arose a right to damages, and the stipulation 
in question was, in tlieir Lordships’ opinion, only a 
stij)ulation that the seller might, if he thought fit, 
liquidate the liamages by ascertaining the value of the 
shares at the date of tlie breach b}^ an auction sale as 
specified. If the seller availed himself of tliat option 
he was not selling the purchaser’s shares with a 
coiisoquential obligation to account to him for the 
IJi'ice, but was selling shares belonging to the seller 
which the purchaser ought to, but failed to, take up 
and pay for in order to ascertain what was the loss 
arising by reason of the purchaser not completing at 
the contract i)rice. Their Lordships are unable to 
agree with the original Judge that the plaintiff’s 
letters of the 3Qth December and 2nd January 
amounted to an election to take a measure of damages 
to be arrived at by are-sale. Moreover, therenevt'r 
was any sale by auction under the option. Nothing 
turns upon this provision as to re-sate. 
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The question therefore is the genenil ([iiestion aiui 
may be stated thus: In a contract for sale of imgo- 
ciable securities, is the measure of damages for breach 
the difference between the coutnict price and the 
market price at the date of the breach — vvitli an 
obligation on the part of the seller to mitigate 
the damages by getting the best ])rice he can a,i: 
the date of the breach — or is the seller bound to 
reduce the damages, if he can, by sulssefiueiil sales 
at better prices ? If he is and if the purcliasor is 
entitled to the benefit of subsequent sales, it must also 
be true that he must bear the burden of subsequent 
losses. The latter proposition is in (heir Lorships* 
opinion impossible, and the former is eciually un- 
sound. If the seller holds on to the shao'S after the 
breach, the speculation as to tlie way the market 
will subsequently go is the speculation of tlie seller, 
not of the buyer, the seller cannot recover from the 
buyer the loss below the market price at tlie dare of 
the breach if the market falls, nor is he liable to tlie 
purchaser for the ijrofit if the market rises. 

It is undoubted law that a plaintiff wlio sues for 
damages owes the duty of taking all reasonable stsqis 
to mitigate the loss consequent upon the breach and 
cannot claim as damages any .sum which is due to his 
own neglect. But the los.s to be a.seertained is tin* loss 
at the (late of the breach,. If at that date the jilaiuliff 
could do something or did .something which mitigaied 
the damage, the defendant is entitled to the benelit of 
it. StaniforthY. LyaW (1) is an illustration of thi.s. 
But the fact that by reason of the loss of the contract 
whicli the. defendant has failed to perform the plaiiK- 
itf obtains the benefit of another contract which is of 
value to him, does not entitle the defendant to the 
benefit of the latter contract : Yate.^ v. Whyte i'2), 

(11 (1830) 7 Biug. 169. (2) (1838) 4 Bing. N. C. 272. 
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Bradhurn v. Great Western Baikvay (1), Jebsen v. 
East and West India Dock {2). 

The decision in Rodocanachi v. Milburn (3) tliat 
market value at the date of the breach is the decisive 
element, was xipheld in the Ilonse of Lords in Wil- 
liams Agius (4). The breach in Rodocanachi v. AfR- 
(3) was breach by the seller to deliver, but in 
their Lordshijis’ opinion the proposition is equally 
true where the breach is committed by the buyer. 

The respondents further contend that sections 73 
and 107 of the Indian Contract Act, or one of them, 
is in their favour. As regards section 107, their Lord- 
ships are unable to see that it has any apj)lication in 
the present case. It deals with cases in which a seller 
has a lien on goods or has stopped them in transitu. 
The section follows upon sections dealing with those 
subject matters. The present case is not one which 
falls under either of tho.se heads. The seller was and 
remained the legal holder of the shares. 

As regards section 73, it is but declaratory of the 
right to damages which has been discussed in the 
course of this judgment. 

Their Lordships find that upon the appeal the 
officiating Chief Judge rested his judgment on a find- 
iugthat the seller reduced his loss by selling the shares 
at a higher price than obtained at the date of the 
breach. This begs the question by assuming that loss 
means loss generally, not lo.ss at the date of the 
breach. Tiie seller’s loss at the date of the breach was 
and . remained the difference between contract price 
and market price at that date. When the buyer com- 
mitted this breach, the seller remained entitled to the 
shares and became entitled to damages such as the 
law allows. The first of these two properties, viz., the 

(1) (1874) L. R. 10 E.’cch. 1. (3) (1886) L. R. 18 Q. B. D. 67. 

(2) (1875) L. R. 10 C. P. 300. (4) [1914] A. C. 10. 
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.sbares he kept for a time niid .snbHoqneDtly sold them 
in a rising market. His pocket received I)eiu;fU, hut 
his loss at the date of the breach remaifiecl un- 
ailected. 

Their Lordships will hnmbU^ advise His Majesty 
that this appeal ought to be allowo<i, and the orders in 
tlie Original Court and in the Appeal Court discharg- 
ed, and jiidgmeut entered for the plaintii! according to 
his plaint, and that the respondents ought to laiy tin* 
costs in tlie Courts below and of tin's aiqx'al. 

.1 }>p/’al iilluined. 

Solicitors for the appellant : Ai'iiold .v Soil- 

Solicitors for the respondents : Branud! <v Wliite. 

,1. V. W. 

APPELLATE CIVIL. 

Before Aifookerjee and Newhould 

ATRABAN N ESS A B1 BI 

V. 

SAPATULLAH MIA.* 

Bemmldar — FarlUion — Joint immovable property/ ^ mtU for paHiilmi cf, 

A cariutit inamtaiu a suit for partitioii of: joint: iioiijovahlc 

property. 

Baal Pod'Iar \\ Earn Krhhna {1% Bahiiram \\ Ram Sakil (2), 
natli Nag v. Ghiindernaih 6r/^ose (3), Bhoohminessur Rog w Jvggfv. mrer (4), 
Sacliitayianda v. Balorarn (5), Flara Gobinda Saha v. Furn i (Jhnwira Sakii 

Appeal from Appellate Decree, No. 2673 of l9l‘2, t!p:ainsl tht* dnenM' 
of 0. N. Mo.^e'ey, District Judge of Mymmisingh, dateti .Mtirt-h 5, !Pi2, 
affirming the decree of Behari Lai Oh alter jee, Suhordinate dud;j<* uf 
Mymousiiigh, dated April 24, 1911, 

(1) (ISOB) 1 C. W. N. 135. 45) (1872) 17 W. Ih iJi. 

(2) (1905) 8 a J. 305: (4) (1874)22 W. K. 413. 

(5) (1897) 1. L. 11. 24 Gale. OU. 
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(1), AUhjan Bihi v, Ramharan (2), Kirtibas v. Gopal Jhi Meheroonissa 
V. Hur Chimi (4), Fiizeelun v. OmdaTi (5), KaUy Prosonno v. Binonath 
(G), Ta'maoonissa V . Woojjulmotiee {1), Hari Gohind Adhikari v. Ahhoy 
Kumar (8), Issur Chandra v. Gopal Chandra Baroda v. Dmo Bandhu 
(10), Mohtndra Nath iMoohe.rjee v. Kali Proshad Johuri (11), Kuthaperumal 
V. Secretary of State (12), Venlmiachala v. Subramanla Bagdu v. 

BalvantCA)^ Ravji v. Mahader[\h)^ Nand Kishore Lall v. Ahmed /iia(l6). 
Yad Ram v. IJmrao (17), Domelle v. Kedarnath Kedarnath 

V. Donzelle{l9)^ Indurhuttee v. Mahhooh (2'}), Jaynarain v. Kadamhmi (21), 
Purnia v. Torah (2*2), Bogar v, Karam Singh (23), Basiruddin \\ Mahomed 
(*24), Ram Bhurosee v. Bissesser (25), SHa Nath v. Nohhi Chimder (2G). 
Gojn Nath v. Bhugwat Per shad (27) and Bhola Pershad v. Ram Ball (28) 
referred to. 

Second Appeal by Atrabannessa BU)i, the plaintifl. 

Tliis second appeal arises out of a suit for partition. 
The facts are shortly tliese. Mou/.a Dhnbria was loklii- 
raj property of the principal defendants and the pro 
formd defendant No. 23. A i)ortion of this monza 
(which is in di.spate) was washed away by the river 
Jumna but afterwards was re-formed. After the re-for- 
inatlon a dispute arose between the owners and a case, 
under section 145 of the Criminal Procedure Code, w'as 
instituted and the re-formed land was attached under 
section 146 of the Code on the 18th of July 1889. In 

(1) (1909) 11 C. L. J. 47. (15) (1897) I. L. K. 22 Bom. C72. 

(2) (1910) 12 G. L. J. 357. (16) (1895) I. L. 11. IS All. 69. 

(3) (1913) 19 0. L. J. 193. (17) (1899) I. L. R. 21 AIL 380. 

(4) (1868) 10 W. B. 220. (18) (1871) 7 B. L. R. 720 ; 

(5) (1868) 11 B. L. 11. 60 note. 16 W. R. 186. 

(6) (1873) 1 B. L. R. 56, 64. (19) (1873) 20 W. R. 352. 

(7) (1873) 20 W. R. 72. (20) (1876) 24 W. R. 44. 

(8) (1889) I. L. B. 16 Gale. 364. (21) (1871) 7 B. L. K. 723 note. 

(9) (1897) I. L. R. 25 Calc. 98. (22) (1865)3 Wyman’s Rep. 36. 

(lOj (1898) I. L. R. 25 Calc. 874. (2.3) (1907) 2 P. W. R. 26. 

(1 !) (1902) 1. L. R. 30 Calc. 266. (24) (l908) 12 C. W. N. 409. 

(12) (1906) 1. L. R. 30 Mad. 245. (25) (1872) 18 W. 11. 454. 

(13) (1910) 8 Mad. Law Times 377. (26) (1879) 5 C. L. R. 102 

(14) (1897) I. L. B. 22 Bom. 820. (27) (1884) I. L. R. 10 Calc. 'V.n. 

(28) (1896) 1. L, B. 24 Calc. 34. 
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1901 two title suits were bronsl't I)y some of tlie 
owuei's in respect of tlie land in disjuUe: one in 
Siiboi'dinate Judge’s Court and aiiotlier in the Jlunsif’s 
Court. The latter was subsequently rraiishoTed to the 
Court of the Subordiiuite Judgi; and both tlie suits 
avere tried together in thtit Court. Tlie ptirties. Imw- 
ever, compromised both the suits and tiled a nidnli- 
namah. defining their respective shares. On the iiJrd 
of March 1904, the suits were decreed in terms of that 
sulehnamah and the land was releas'.*d from aitaeli- 
ment. During the time tliat the laud was umler 
attachment it was let out in ijara by the Ooverninent 
to a certain person for a certain period. Tn the suleh- 
namali referred to the share of the pro formd defend- 
ant No. 20 was determined to bo 14 giindas 1 kag. 
The defendant No. 23 conveyed this share of his to 
the plaintiff by a registered kabnla dated the 30th 
Ax^ril 1906. Sxrbsequently Golam Babdar Kazi (prede- 
cessor of the defendants Nos. 11 to 20) brought a suit 
for partition of the land in dispute in wlihdx the 
plaintiff was not made a party and obtained a decree. 
The plaintiff, therefore, brought this suit for partition 
of land in dispute alleging that the land was Itei’ Jote 
land of which she had been in po.ssussion in Jair rights 
from the time of the ijara. The defendants Nos. (i, 
7, 11, 12, 13, 18, 19, 20 and 21 contested the suit. 
Other defendants did not appear, though duly sum- 
moned. 

The main contentions of the defendants were that 
the kabala relied uixon by the plaintiff was a nuuv 
be^iarnione; that the plaintiff had no jote right and 
that the plaintiff was bound by the decree in the 
partition suit No. 77 of 1907. 

The Subordinate Judge dismissed tlio suit with 
costs. 

The plaintiff, thereupon, appealed to tiie District 
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Judge who dismissed the appeal with costs. Hence 
this second apiseal. 

Bah II Bam Chandra Majumdar and Baba Dliiren- 
dra Ball Khastagir, for the appellant. 

Babu Dwatka Nath Ghakravarti and M. Nur- 
uddhi Ahmed, for the respondents. 

Cur. adv. vuU. 

Mookeejee and Newbould JJ. a question of law 
of first impression has been raised in tliis appeal wliich 
lias been preferred by the plaintiff in a suit for parti- 
tion of joint immovable property. On the’SOth April 
1906, the xdaintiff took a conveyance in respect of a 
share of the disputed land from her brother. On the 
28tli September, 1909, the plaintiff instituted this suit 
for partition and joined her vendor as pro formd 
defendant. The contesting defendants resisted the 
claim on the ground, amongst others, that tlie sale was 
a fictitious transaction and that the i)laintiff as the 
nominal owner was not entitled to maintain the suit. 
The Courts below have concurrently found upon the 
facts in favour of the defendants and have dismissed 
the suit. The question thus arises, whether a bena- 
niidar can maintain a suit for partition of joint iin- 
moval:)le i>roperty. 

On behalf of the appellant, reference has been made 
to the cases of Basi Poddar v Ram Krishna (1) and 
Babnrani v. Bam Sahai (2) where tlie right of a 
benamidar to apidy for reversal of an execution sale 
of land under section 310A of the Code of 1882 was 
sustained, as also to the decisions in Sreenath Nag v. 
Chandra Nath (3), Rhoobannessnr v. Jaggessaree (4)^ 
Sachitananda v. Baloram (5), Haragobinda v. Puma 
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Ghandra (1), AUj^ryi v, Raniharan (2) and Kirfihas v. 
GopalJiii (3), where the right of u uominu!, lunrrgagfi' 
to enforce the security was reeognisi-d. (»ii hriiaJf 
of the respondents, on the otiier hand, reiiance has 
been placed upon tlie doctrine now wel! settlini in 
this Court tliat n bmamidar is not conipatent to niiiiti- 
taiii a suit for ])osses3ion of Iminovalilc proptn-ty ; 
Meheroanissa v. Hnr Churn (4), Fiirjrhni v. Omihift. 
(5), Kally Prosonno v. Dinonath ftt), TdinnitutiniHHa 
V. Woqfjnhiioneell), Hari Oohind y. Akhni/ J.s.sv//* 
Ghandra v. Gopd Ghandra ;1)). B'lroda v. Dina 
BandJm {Uh), MoJiendra Nath v. Kat/ Prt/.'^had (l\ 
This doctrine is in accord with the pronoiinc^'JtKMit 
of the Madras High Court in Kuthapenonal v. Gecra- 
tary o/ A'fa/e (12), though possibly ti diseordant not'.* 
is sounded in the still Ititer case of Vi'iikatachala v. 
SnhramaniaiVi), while a contrary NUtiW has been adopt- 
ed in Bombay [/itrtf/d'i V. Balvant (11), Eaiiji v. Maha- 
dev (lo)] and in Allaiiabad [Nand Kirhnrr v. Ahmad. 
Ala (KJ) Yad Ram v. Umrao Si)i(/h. (17)]. Those ca.ses 
indicate that a distinction has been recognised in this 
Court between suits for laud and suits for money 
claims, in the determination of the (piestion of the 
competence of a benamidar to maintain a suit; in 
the former class of cases, the right has been denied ; 
in the latter class of cases the right has been su.s- 
tained. Tlie substantial question in contros’ersy is, 
within which of these classes, does a suit for })artitiou 

(1) (1909) 11 0. L. .1. 47. (9) (1897) I. L. U. 25 (.’at;. 98. 

(2) (1910) 12 e. L. J. 3.57. (10) (1898) I. L. H, 25 Cnle. 871. 

(3) ’(1913) 19 C. L. J. 193 (11) (1902) I. L, H. 30 Calc. 205. 

(4) (1808) 10 W. K.220. (12) (190G) I. L. li. 30 Mad. 21.5. 

(5) (1868) 11 B. L. R. CO note. (13) (1910) 8 Mad. Law Times .377. 

(6) (1873) 11 B. L. R. 66, 64. .(14) (1897) 1. L. R. 22 I’min. 8*20. 

(7) (1873) 20 W. R. 72. (15) 11897) I. L. R. 22 Bm,). 672. 

(8) (1889) 1. L. R. 16 Gate. .364. (16) (1895) 1. L. R. 18 All. 69. 

(17) (1899)1. L. R.21 All. 380, 
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of land. fall. In our opinion, a suit for partition of 1915 
inimoveable property should, for our present purpose, atr 4 ban- 
be included in the same category as a suit for imsses- nessa Bibi 
sion of land. The object of a suit for partition is to SAFAT(iLL.\u 
alter the form of enjoyment of joint property by the 
co-owners; or, as has sometimes been said, partition 
signifles the surrender of a portion of a joint right 
in exchange for a similar right from the co-sharer. 

Partition is thus the division made between several 
persons, of joint lands which belong to them as co- 
proprietors, so that each becomes the sole owner of 
the part which is allotted to him ; the essence of 
partition is that the property is transformed into 
estates in severalty and one of such estates is assigned 
to each of the former occupants for his sole use and 
as his sole property. No intelligible principle has 
been suggested whereby an analogy can be established 
between the j)rocess thus described and the enforce- 
ment of a money claim, even when such claim is 
associated witli land, as in the case of a benanii mort- 
gage or of a henami, lease, though it may be observed 
that even as regards leases \_Donselle v. Kedarnath{l), 
Kedarnath v. Donselle(2), Ind rbuttee v. Mahbooh (Ji), 
Joynaraijaii v. Kadambini{4), Purnia v. Torab (5), 

Bogar v. Kgram (6)], as also as regards mort- 

gages [Alijan v. Bambaran (7), Basiruddin v. 
Mahomed there is apparently some divergence 
of judicial opinion. We accordingly hold that the 
plaintiff as benamidar is not entitled to maintain a 
suit for partition of the joint property in dispute. 

It has finally been argued on the authority of the 
decision in Bam Bhurosee v. Bissesser (d), that the 

(1) (1871) 7 B. L. R. 720 ; (5) (1866) 3 Wyman’s Hop. 14. 

16 W. R. 186. (6) (1907) 2 P. W. E. 26. 

(2) (1873) 20 W. R. 362. (7) (1910) 12 C. L. J. 357. 

(3) !(1875) 24 W. R. 44. (8) (1908) 12 0. W. N. 409. 

(4) (1871) 7 B. L. R. 723 note, (9) (1872) 18 W. R. 464. 
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(lefendants sliovild not luivo been tiilowtni to objacfc 
that the plaiutilf was not the real owner. Thera L.s 
110 foamiation for tViis coiitoiition. The (lehMidaiitH 
allege tliat the vendor of tlie plaiidill an'iis a parly to a 
prior partition suit instiliiU'd in !!H)7 and that tiw 
present suit had been iiistituiod td his iiishuice and 
on liis belndf by his benmnklar wil ii a view to omilde 
him to escape from the effects of the deerec in tlie 
earlier litigation. This, if esiablislr'd. is ;i cuinplele 
answer to the suit as framed, ;uid the defcmhints won' 
undoubtedly competent to urge this dofonce as they 
have snecessfuliy done. This tilso meets another 
objection taken by the defeiidanis, namely, tliat the 
proper procedure was not to dismiss the suit, hut to 
direct that the beneficial owner be iiuKie a joint 
plaintiff — a coarse commended in >S'//o Xdfh v. Xohin 
C/mn(lcr(l), Gopi Nath v. BlitKjtvai Pcrshad(2), 
KaUy Prosonno v. Dinonalh f.S), IJkola Pershad v. 
liam Lall(i). In the iiresent case, the iirocedure. now 
suggested cannot possibly be adopted. In the first 
jiluce, the vendor of the plaiutilf cannot ix' joined as a 
co-plaintiff without his consent. In the second place, 
if he was so joined, it would be of no avail, as the 
relief claimed must be refused on the ground that the 
suit is barred by the decree in the prior partition suit. 

As a last resort, the plain ti If has ridied upon her 
jote right, but we ai*e of opinion that the District 
Judge has very properly left tlu' matter open for 
adjudication in a separate suit appropriately franieii 
i n that behalf . 

The result is, that the decree of the Dislriid, .iudge 
is affirmed and this appeal dismissed with costs. 

s. K. B. Appeal dismiaml. 

(1) (1879) 5 0. L. R. 102. (3) {1S73) 11 B. L. It. 50. 

(2) (1884) I. L. R. 10 Gale 697. (4) (1896) 1. L. R. 24 Calc. 34. 
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Before Mookerjee and Roe JJ, 

SHERJAN KHAN 

V. 

ALIMUDDI.* 

Principal and Age7it — Liability of prmcipal for fraudulent conduct of the 
agent — Scope of the a genii's or servant's etnployment — Lnauthorised acts 
— Tort — Scope of Agency, 

The principal is liable to third persons in a civil suit for tlie frauds^ 
deceits, concealments, misrepresentations, torts, negligence and other mal- 
feasances or misfeasances and omissions of duty of Ins agent in the 
course of his employment although the principal did not authorise or justify 
or participate in, or, indeed, know of such misconduct or even if l.ie forbade 
the acts or disapproved of them. The principal is not liable for the torts 
or negligences of his agent in any matters beyond the scope of the agency 
unless he has expressly authorised them to be done, or he has subserjueiitly 
adopted them for Ids own use and benefit. 

McGowan v. /.)//cr ( i), Hern v. Nichols (2), NaVumal Exchange Company 
V. Dr etc (3), BroaMeshy v. Temperance P. B. Society Pearson v. Dtiblm 
Corpioratum (5), Citizens Life Assurarice Conijmny v. Brown (6), Glasgow 
Corporatio7i v. Lorlmer (7), Bowles v. Stewart (8), Fitz Simons v. Duncan 
^9), Siihjan Bi¥i v. SarialullafM))^ Morrison v. Verschoyle{\\)yIswar Chunder 
V. Satish Chunder (12), Gopal Chandra v. Secretary of State (13), Motilal v, 

^ Appeal from Appellate Decree, No. 1468 of 1913, -against tlie decree 
o£ Raoiesh Chandra Sen, Subordinate Judge, Backergimj, dated Jan. 31, 
19 13, affirming the decree of Jadunath Majumdar, Miinsif of Barisal dated 
dune 26,1912.’ 

( 1 ) (1873) L. lkSQ. B. a (7) [1911] A. 0, 209. 

(2) (1708) 1 Salkeld 289. (8) (1803) 1 Sch. & Lef. 209. 

(3) (1885) 2 Macq. IL L. 103. (0)' (1908) 2. I. R 483. 

(4) [1895] A. C. 173. (10) (1869) 3 B. L. R. 413. 

(5) [1907] A. a 851. (11) (1901) 6 C. W. N. 429. 

(6) [1904] A. C. 423. (12) (1902) L L. R. 30 Gale. 2C7. 

(13) (1909) I. L.R. 36 Calc, 647. 
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Govhi iram { 1 ), British M. B. Oo, \% (Jharnwmd Ibj. Vmnpmuf ( 2 ), 

M’lwkaif V. Oo'mrmrmd Bmih Swim w Frtums ( 4 ). iitf'iifiswfrth \\ 
CHty of Qlmgmtrio) retm'ed to 

Lloyd V, Grme Ruhmn v» ' Great FidgnJl | 7 | roII<n\«*!i, 

Bmidek V, EfigUsh Joint Slm'k Bmk (8) uu?! Borma Trading fdrr- 
poraiion v. Alirza Mahomed AUy (9) Hxpiauu'd, 

Acts of by the agtn«t, eoiniuittHi ill llje ('.Hirs*-' and t,f |jis' 

(niiploynuHit, fonii iio execj^ioii to tiie rule wliereby tb»'j p;rin<‘i|ial U Iwhl 
Halile for the torts of his agent even tiioiigh In,' did net in fa*-!, runhorisi' (h*i 
.coniiui^sioii of tlie fraridnlerit Act* 

Tiiis rale of liability is based afion grounds of pablie p“li»'y. fi .a-iniiH 
more reasonable that where one of the two imioeeni jt.T^nnn juu>t, stibbr 
from the wrongful act of a third person the prineipai eie» h,t'' ‘nnplHyi^d 
and retained a dishonest agent and has placed fdmin a posidiHu of trn-i and 
confidence should nulfer for his inudeed rather than a .'traiiger. 

Second Appeal by Slierjun Klian and ;mot !if‘r, lim 
defendanls. 

This appeal arises out of a decree fur iiatnaues 
passed af^ainst the decree'hoi<lers for ill(‘< 4 ;d aitach- 
ineiit and sale of the cattle of tlie resputidenl, Aiini- 
iidili. 

The facts are shortly tliese. Tsv<» persons. Siierjun 
Khan and Faizuddin, ohlained a decree a;j;aiiisi foiir 
brothers — Jegeralla, AHimiddi, Saliiunddi and Azniat- 
ulla. The decree was sought to he execuied against 
Azmatullah alone by the attaclnnent of his nioveahles. 
Warrant of attachnaent was ordertid to he issued on tiie 
4tb, Jnly 1911 and on the Kith of July liUl. accord- 
ing to the allegation of both the parties, 3 inaids of 
cattle were attached by the peon Asviul Kumar Das 
upon the identification of one Toniejuddi, Naih. with 
whom the iudgment-debtors had lieen on tertiis <jf 
enmity and, indeed, and at a time when the jndgnietit- 

(1) (1905) I. L.K. 30 Bora. 83. (5) (1880 5 A. U. 317. 

(2) (1887) 18 Q. B. D. 714, 718. (8) [1912] A. C. 718. 

(3) (1874) L. R. 5 P. 0. 394. (7) [19 )6] A. C. 139. 165. 

(4) (1877) .3 A. 0. 106. (8) (1867) L. R. 2 E.x. 259 

(9) (1878) J L. R. 4, Oiilc. 116, 
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debtors were away from borne. The ]uclgment-debtor.s 
maintained that the attached heads of cattle belonged 
to Alimnddi and were worth Es. 210. The other party 
contended that the attached heads of cattle belonged 
to Azmatnllah and were old and infirm and were 
suffering at the time from what is known as khura 
and were on that account sold at the low price of 
Es'. 13 only. 

Hence the suit for damages for illegal attachment 
and sale of the cattle of the respondent A limuddi. 

The learned Munsif held that there was an abuse 
of process, and passed a decree for damages. On 
appeal by the defendants, the learned Subordinate 
Judge dismissed the appeal. Hence this Second 
Appeal. 

Babu Ahinash Chandra Guha, for the apiiellants. 

Bahu AsUarawa^i Challerjee, for the respondent. 

Cur. adv. vuU. 

MOOKER.JEE J. This is an appeal by the defend- 
ants in an action for recovery of damages for illegal 
attachment and sale of movable property in execution 
of a decree for money. The facts found by the Courts 
below lie in a narrow compass. Two persons, wdio 
may be called X and Y, obtained a decree for mojiey 
against four brothers A, B, C and D. The decree- 
holders applied for execution against D alone by 
attachment and sale of his movables. The warrant 
of attachment w^as issued in due course, but the peon, 
on the identification of P, the agent of the decree- 
holders, attached three heads of cattle which belonged 
to B. B protested and tendered the decretal amount, 
but the peon who was in collusion with P, had the 
cattle sold for an insignificant sum. It has been 
established that P acted in this manner on account 
of ill feeling which he bore towards the Judgment- 
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debtors. The Judgment-debtors claimed damages from 
the decree-holders on account of illegal attachment 
and sale. The Courts below have concurrently de- 
creed the suit. It cannot he disputed that the attach- 
ment was illegal ; when execution had been taken 
out against D alone, the property of B could not be 
attached ; besides, when the Judgment-debtors offered 
to satisfy the decretal debt, their property could not 
be lawfully sold. It is obvious, consequently, that 
there was illegal attachment and sale of the movable 
property of the plaintiffs. The sole question in con- 
troversy is, whether the defendants are liable for the 
fraudulent conduct of their agent who, in collusion 
with the peon, has fraudulently brought about this 
result. The Courts below have answered this ques- 
tion in the affirmative. There can be no doubt that 
both upon principle and authority this view should 
be sustained, 

It has not been disputed that under the law of 
England, a principal is liable' for the fraud of his 
agent acting within the scope of his authorit 3 ^ 
whether the fraud is committed for the benefit of 
the principal or for the benefit of the agent. This 
is definitively laid down by the House of Lords in 
Lloyd V. Grace (1), which overrules the dicta to the 
contrary by Lord Bowen in British M. B. Co. v. 
Charnwood Forest Railway Co. (2) and by Lord Davey 
in Rubens v. Great Fingall (3). But it has been 
argued on behalf of the appellant that a contrary rule 
wms enunciated in Barwick v. English Joint Stock 
Bank (1) and was adopted by the Judicial Committee 
in Burma Trading Corporation y. Mirsa Mahomed 
Ally (5). There is no foundation, however, for this 

(1) [1912] A. 0.7)6. ■ (3) [1906] A. 0. 139, 465. 

(.2) (1887) 18 Q. B. D. 714, 718. (4) (1867) L. R. 2 Ex. 259. 

(5) (1878) I. L. B. 4 Gale. 116. 
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contention. In the first place, as explained by the 
House of Lords in Lloijd v. Grace (1), the decision 
in Barwick v. English Joint Stock Bank (2) is not 
an authority for the proposition that a principal is 
not liable for the fraud of his agent, unless committed 
for the benefit of the principal. In the second place, 
it is extremely unlikely that Sir Montague Smith, 
who was a jjarty to the decision in Barwick v. 
English Joint Stock Bank (2), should have misunder- 
stood its effect and misapplied it in Burma Trad- 
ing Corporation v. Mirza Mahomed Ally (3), the 
judgment wherein was pronounced with his concur- 
rence by Sir Robert Collier. In the third place, the 
decision of the .Judicial Committee was based on the 
ground that the acts of the alleged agent could not be 
treated as the wrongful acts of a servant or agent 
committed in the course of his service, for the plain 
reason that at the time it was not shown that he was 
a servant or an agent for the purpose of working in 
the forest on behalf of tlie company or of doing any 
class of acts analogous to those complained of. Conse- 
quently, no question could arise whether the liability 
of the i)rincipal depended on the circumstance whether 
the wrong had been committed by the servant for the 
benefit of the master. On the other hand, Sir Robert 
Collier quotes with approval the observation of Willes 
J: “in all these cases it may be said that the master 
had hot authorised the act. It is true he has not 
authorised the particular act, but he has put the agent 
in his place to do that class of acts, and he must be 
answerable for the manner in which that agent has 
conducted himself in doing the business which it was 
the act of his master to place him in.” The true mean- 
ing and effect of the ruling of Willes J. in -BarmcA: 

(1) [1912] A. C. 71G. (2) (1867) L. R. 2 Ex. 2.69. 

(3) (1878) 1. L. R. 4 Calc. IIG. 
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V. English Joint Stock Ba7ik (1) which was approved 
by the Judicial Committee in Bombay-Burma Tradmg 
Corporations. Mirza Mahomed Ally (2), may also be 
ascertained from the opinion of the Judicial Committee 
in two other cases, Mackay s. Commercial Batik (S) 
and Sivire v. Brancis (4), the judgments wherein were 
delivered by Sir Montague Smith and Sir Robert 
Collier, respectively. Reference may further be made 
to the decision of the House of Lords in Houldsworth 
V. City of Glasgow Bank(5) where Barwicks. English 
Jomt Stock Bank, Ld. (1), Mackay s. Commercial 
Bank (3) and Swire v. Francis (4) are examined and 
explained. Lord Selborne observes that the principle, 
on which chose cases were decided was a principle, not 
of the law of torts or of fraud or deceit, but of the law 
of agency, and adds : “ the decisions in all these cases 
proceeded, not on the ground of any imputation of 
vicarious fraud to the principal, but because, as it was 
well put by Mr. Justice Willes in Barwick v. Joint' 
Stock Bank(l), with respect to the question whether a 
principal is answerable for the act of his agent in the 
course of his master’s business, no sensible distinction 
can be drawn between the case of fraud and the case of 
any other wrong.” Lord Blackburn is equally explicit : 
“ the substantial point decided was that an innocent 
principal was civilly responsible for the fraud of his 
authorised agent acting within his authority, to the 
same extent as if it was his own fraud.” To the same 
effect is the exposition by Story in his classical work 
on Agency (sections 452, 456) where that distinguished 
lawyer states : “ the principal is^liable to third persons 
in a civil suit for the frauds, deceits, concealments, 
misrepresentations, torts, negligences, and other 

U) (1867) L. E. 2 Ex. 259. (3) (1874) L. E. 5 P. C. 394. 

(2) (1878) I. L. E. 4 Calc. 116. (4) (1877) L. E. 3 A. G. 106. 

(5) (1880)L.B. 5A. 0.317. 
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malfeasances or misfeasances and omissions of duty of 
his agent in the course of his employment, although 
the principal did not authorise or justify or participate 
in, or, indeed, know of such misconduct or even if he 
forbade the acts or disapproved of them.” The learned 
author adds: “ the principal is not liable for the torts 
or negligences of his agent in any matters beyond the 
■scope of the agency, unless he has expressly authorised 
them to be done or he has subsequently adopted them 
for his own use and benefit.” This statement of the 
law was accepted by Blackburn J. in McCrOwan v. 
Dyer (1) and had been foreshadowed nearly two 
centuries earlier • when Holt C.J. held in Hern v. 
Nichols (2), that a merchant was accountable for the 
deceit of his factors, though not criminaliter, yet 
civiliter, “for seeing somebody must be a loser by this 
deceit, it is more reason that he that employs and puts 
a trust and confidence in the deceiver should be a loser 
thau a stranger.” This position is well illustrated by 
the decisions in National Exchange Company v. Drew 
(3), Brocklesby v. Temperance P. B. Society (4), Pearson 
V. Dublin Corporation (5), Citizens’ Life Assurance Co. 
V. Broivn (6), Glasgow Corporation v. Lorimer (7), 
Bowles V, Stewart(S) and Fitz Simons v. Dunc tn (9). It 
may be observed that the rule as formulated by Story is 
in accord with a long line of authorities in the Courts of 
the United States, where an instructive attempt has 
been repeatedly made to justify the doctrine on prui- 
ciple. Thus, in Higgins v. WalervUet (10) Mr. Justice 
Andrews observed : — “ Every person is bound to use due 

(1) (1873) L. B. 8 Q. 15. 141, 145. (6) [1904] A. C. 42,3. 

(2) (1708) 1 Salkeld 289. (7) [1911] A. 0. 209. 

(3) (1885) 2 Macq., H. L. 103. (8) (1803) 1 Sch aad Le£. 209. 
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care in tlie conduct of his business. If the business is 
committed to an agent or servant, the obligation is not 
changed. The omission of such care by the latter i.s 
the omission by the principal, and for injury result- 
ing therefrom to- others, the principal is justly held 
liable. If he employs incompetent or untrustworthy 
agents, it is his fault ; and whether the injury to third 
persons is caused by the negligence or positive mis- 
feasance of the agent, the maxim respondeat superior 
applies, provided only that the agent was acting at 
the time for the principal and within the scope of the- 
business.” Again, in Jackson v. American Telephone 
(70.(1) Mr. Justice Walker observed : — “ Whoever 
commits a wrong is liable for it, and it is immaterial 
whether it is done by him in person or by another 
acting by his authority, express or implied. Qui facit 
per alium,facit per se. Upon this maxim of the law 
is founded the doctrine that the principal is liable for 
the tort of his agent, and the master for the tort 
of his servant. If the . wrongful act is done by 
express command of the master, or even if he has 
afterwards made it his own by adoption, there is no 
diflhculty in applying the rule ; but it is other- 
wise when the liability must proceed only from 
an implied authority. Where the servant does a 
wrong to a third person, the rule of respondeat 
superior applies, and the master must answer for the 
tort if it was committed in the course and scope of 
the servant’s em]3loyment and in furtherance of the 
master’s business.” In Alger v. Anderson (2), the 
Court observed that the doctrine broadly stated is 
rested upon the ground “ that the principal having 
held the agent out as having authority and having 
clothed him with power to act in a particular 

(1) (1905) 139 N. 0. 347 ; (2) (1897) 78 Fed. 729, 735. 

51 S. E. 1017; 70 L. K. A. 738. 
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matter, as between two innocent persons, should 
suffer as having given occasion for the loss.” The 
truth is that this rule of liability is based upon 
grounds of public policy; it seems more reasonable 
that where one of two innocent persons must suffer 
from the wrongful act of a third person, the principal 
who has employed and retained a dishonest agent and 
has placed him in a position of trust and confidence 
should suffer for his misdeeds rather than a stranger : 
Philadelphia Bailway Co. v. Derby (1), Washington 
Gas Light Go. v. Lansden (2), Macintire v. Pryor (3) 
Foster v. Essex Bank (4), Beynolds v. Witte (5) 
Andrews v. Solomon, (6), Milbur7i y. Wilson (7). 

Reference may also be made to the decisions in 
Sttbfan V. Sariatulla (8), Morrison y. Verschoyle (9), 
Iswar Ghunder v. Satish Chunder (10), Gopal Chat^dra 
y . Secretary of State (11) undMotilal y.Govindrami (12). 
These cases recognise the doctrine that acts of fraud 
by the agent, committed in the course and scope of his 
employment, form no exception to the rule whereby 
the principal is held liable for the torts of liis agent, 
even though he did not in fact authorise the commis- 
sion of the fraudulent act. There are, no doubt, dicta 
in some of these cases, based apparently upon a mis- 
apprehension of the rule enunciated by Willes J. in 
Barwick v. English Joint Stock Ba^ik (13), and. particu- 
larly of the expression “ for the master’s benefit.” The 
true meaning and scope of the rule, however, has now 


(1) (1852) 14 Howard 480. 

(2) (1898) 172 U. S. 534. 

(3) (1898) 173 U. S. 38. 

(4) (1821) 17 Mass. 508 ; 

9 Am. Dec. 68. 

(5) (1879) 13 S. C. 5 ; 

36 A. M. Rep. 678. 

(6) (1816' Peter, a 0. 360 ; 

1 Fed. Cas. 378. 


(7) (1901) 31 Can, Sup. Court 481 

(8) (1869) 3 B. L. K. 413. 

(9) (1901) 6 G. W. N, 429. 

(10) (1902) I L. R. 30 Calc. 207. 

(11) (1909) L L. H. 36 Calc. 647. 

(12) (1905) I. L. Pu 30 Bom. 83,87. 

(13) (1867) L. R. 2 Ex. Gb. 259. 
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been settled beyond controversy by tbe decision of the 
House of Lords in Lloyd v. Grace (1). The principle 
expounded there is based, as we tiave seen, on ‘ justice 
equity and good conscience and no conceivable 
reason has been suggested, why it should be held 
inapplicable to this country. 

The result is that the decree of the Subordinate 
Judge is affirmed, and this ''appeal dismissed with 
costs. 

Rob J. Negligence and malice, mistake and fraud 
are so closely allied that they are often not to be 
distinguished. It could never be, and iiever was, a 
good defence to an action upon a tort done by a 
servant or by an agent, to plead that the tort was 
done, not by accident but on purpose. 

My learned brother has so fully traced to its 
source and exposed the fallacy that to render the master 
liable, the act df the servant must be for the master’s 
benefit, that there remains nothing for me to add. 
The sole test is the scope of the agent’s authority. In 
the case before us, the act done by the agent was 
clearly within the scope of his authority. 

I agree that the principal is liable, and that the 
appeal be dismissed with costs. 

S. K. B. Appeal dismissed. 

(1) [1912] A. C. 716. 
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V, 

LALA HAKIM LAL. 

[m APPEAL FROM THE HiOH COURT AT FO-RT WILLIAM !N BENGAL] 

Transfer of Property Act (JF 1S82) s, 5S — Debtor and Creditor — Sait 

to set aside deed as being void as delaying or defeating creditors — Deed 

made on good consideration — Preference hy debtor to one creditor rather 

than another where debtor retains no benefit for himself . 

In this appeal their Lordships of the Judicial Goinmittee upheld the 
decision of the High Court, which is reported in I. L. B. 34 Calc, 999, at 
page 1003. 

The transfer which defeats or delays creditors is not an instrument 
which prefers one creditor to another, but an instrument which removes 
property from the creditors for the benefit of the debtor. The debtor must 
not retain a benefit for himself. He may pay one creditor, and leave 
another unpaid. 

In re Moroney (1) Middleton v. Pollock (2) followed. 

When it was found that the transfer impeached was made for adequate 
consideration in satisfaction of genuine debts, and without reservation of any 
benefit to the debtor, it followed that no ground for impeaching it lay in 
the fact that the plaintiff (appellant), who also was a creditor, was a loser by 
payment being made to the preferred creditor — there being in tlie case no 
question of bankruptcy. 

Appeal 10 of 1912 from a |udgment and decree (3rd 
April 1907) of tlie High Court at Calcutta which re- 
versed. a judgment and decree (30th July 1904) of the 
Court of the Subordinate Judge of Mozufferpur. 

The plaintiifs were appellants to His Majesty in 
Council. 

’^Present-. Viscount Haldane^ Lord Pabmoor, Lord Wrenbury, Sib 
J ouN Edge, and Mr. Ameeb Ali. 

(1) (1887) L. B. 21 Ir. 27. (2) (1876) L. R. 2 Ch. D. 104, 1 08. 
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The main qnestions for determination on this ap- 
peal were (a) whether the sale and conveyance of cer- 
tain properties to the respondents by the defendant 
Kishun Benode Upadhya (a judgment-debtor of the 
appellants) by a deed of 2nd September 1901, was 
liable to be set aside as being a fictitious transaction 
executed in fraud of the appellants ; (6) whether a suit 
could be maintained to set aside tlie deed as being in 
fraud of creditors under section 53 of the Transfer of 
Proj)erty Act (IV of 1882) ; and (c) whether the con- 
veyance was void or voidable under section 53 of that 
Act. 

The facts are sufficiently set put in the report of the 
case in the High Court (Mookerjeb and Holmwood 
JJ.) which will be found in I. L. R. 34 Calc. 999. 

On this appeal, 

B. Dube, for the appellants, contended that the con- 
veyance to the respondent; Hakim Lai, dated 2nd Sep- 
tember 1901 was part of a fraudulent and collusive 
conspiracy to which the respondents wei’e i^arties. 
The two kobalas executed on that date were parts of 
one transaction, and if one of them, as had been held 
by both the Courts below, was fictitious auji not made 
for good considei’ation, the other one, as being part of 
the same transaction, must be void also. It was exe- 
cuted in bad faith with the intention of delaying and 
defeating the creditors. The fact that the deed was 
made for good consideration did not make it valid, if 
it was not bond fide, but made for the purpose of 
defeating the appellant’s claim : Cadogan v Kennett 
(1). Merely giving a good consideration was not con- 
clusive evidence ot good faith; and the onus was on 
' the respondents of showing that the deed was made 
bond fide. That was not proved, and the deed was, it 
(1776) 2 Cowp. 432, 434. 
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was submitted, liable to be set aside under section 53 1915 

of the Transfer of Property Act (IV of 1882). [Vis- musahae 
COUNT Haldane referred to the case of Middleton v. Sahu 

Pollock (1). Here the debtor has not retained any lalaHakim 
benefit for himself. Giving priority or preference to 
one creditor rather than another is immaterial.] 

A. ilf. Z)w■n?^e, for the respondents, was not called 
upon. 

The judgment of their Lordships was delivered by 

Lord Wrenbury. On the 2nd September 1901 
Kishun Benode executed two kobalas or conveyances, 
the one to Kamta Prashad and the other to Hakim Lai. 

They were conveyances of certain lands, the parcels in 
the second deed being much more numerous than 
those in the first deed. Kamta Prashad was the 
nephew of Ram Aotar Lai, a brother of Hakim Lai. 

He was a minor and Ram Aotar Lai was his guardian. 

The plaintiff, Musahar Sahu, was at this date a 
creditor of Kishun Benode. He had on the 14th 
December 1900 sued for the debt and on the 5th January 
1901 had presented a petition for security by way of 
attachment before judgment. On the 11th February 
1901, Kishun Benode had made an affidavit that he did 
not intend to transfer any of his properties, and 
accordingly on the 11th February 1901 the petition 
was dismissed. 

In this state of facts the two kobalas were executed 
by the debtor on the 2nd September 1901. 

On the 5th December 1901 the plaintiff obtained 
judgment in his action for Rs, 12,695-10 and costs. 

The defendant did not appear at the trial. On the 21st 
December 1901, Kishun Benode applied for a re- 
hearing, but on the 2nd August 1902 that application 

(1) (187C) L. R. 2 Oh. D. 104, . 108. 
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was dismissed by default. lu the intervaL mz., on the 
11th June 1902, the transferees had obtained an order 
for registration of their names in respect of the proper- 
ties transferred. 

Under these circumstances two suits were brought 
to set aside the kohalas on the ground that within 
section 53 of the Transfer of Property Act IV of 1832, 
the transfers were made with intent to defeat or delay 
the creditors of Kishun Benode. 

The Subordinate Judge set aside the first kohala on 
the ground that no consideration was paid, that a debt 
of Rs. 6,335 therein alleged to be due to Kainta Prashad 
was fictitious, that the transfer was made gratuitously, 
and that the transfer was made with intent to defraud. 
An appeal was dismissed with costs, and this decision 
is not questioned before this Board. 

As regards the second kohala, tliere are concurrent 
findings that the consideration for this deed was real 
and not fictitious. The Subordinate Judge neverthe- 
less decided in favour of tlie plaintiff. Upon apx)eal 
this decision was reversed, and the second kohala 
upheld. Prom that decision the plaintiff has brought 
this appeal. 

The appellant has not argued that the law is 
wrongly laid down in the judgment of the High 
Court His contention is that the two deeds of the 
2nd September 1901 form really one transaction, and 
that the second kohala must fall with the first. 

A.S matter of law their Lordships take it to be 
clear that in a case in which no consideration of the 
law of bankruptcy applies there is notliing to prevent 
a debtor paying one creditor in full and leaving 
others unpaid although the result may be that the rest 
of his assets will be insufficient to provide for the 
payment of the rest of his debts. The law is, in their 
Lordships’ opinion, rightly stated by Palles, C. B., in 
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jRe Aforowey (1) where he says 

“ The right of the creditors taken as a whole is that all the property 
of the debtor should be applied In payment of demands of them or some 
of them, without any portion of it being parted with without coasidera- 
tion or reserved or retained by the debtor to their prejudice. It follows 
from this, that security given by a debtor to one creditor upon a portion 
of or upon all his property, although' the effect of it or even the interest of 
the debtor in making it, may be to defeat an expected execution of another 
creditor, is not a fraud within the statute, because notwithstanding such 
an act, the entire property remains available for the creditors or some or 
one of them, and as the statute gives no right to rateable distribution, the 
right of the creditors by such act is not invaded or affected.’’ 

The transfer which defeats or delays creditors is not 
an instrument which prefers one creditor to another^ 
but an instrument which removes property from the 
creditors to the benefit of the debtor. The debtor 
must not retain a benefit for himself. He may pay 
one creditor and leave another unpaid : Middleton v- 
Pollock {2). So soon as it is found that the transfer 
here impeached was made for adequate consideration 
in satisfaction ol genuine debts, and without reserva- 
tion of any benefit to the debtor it follows that no 
ground for impeaching it lies in the fact that the 
plaintiff who also was a creditor was a loser by imy- 
ment being made to this preferred creditor — there 
being in the case no question of bankruptcy. 

The argument presented to their Lordships has in 
substance been that the transaction of the 2nd Sep- 
tember 1901 was one transaction : that (i) Kamta 
Prashad, the nephew, the minor and ward, and (iij 
Hakim Lai, the uncle of Kamta .and brother of Earn 
Aotar Lai, the minor’s guardian, are for the purpose 
not distinguishable as independent transferees, that 
from the 11th February 1901 until after the 11th June 
1902 Kishun Benode was praying for time, and that 
this fact and the fact that the former kobala was 
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fictitious and fraudulent sliow that the latter fe&aZa 
was fraudulent also. Their Lordships do not 
accept this contention. The kohalu in favour of 
Hakim Lal must stand or fall on its own merits. 
The concurrent finding that the consideration for 
the deed was real reduces the case to one in which 
the debtor has preferred one creditor to the detriment 
of another, hut this in itself is no ground for im- 
peaching it under the section even if the debtor was 
intending to defeat an anticipated execution by the 
plaintiff. 

Their Lordsliips will humbly advise -His Majesty 
that the appeal should stand dismissed with costs. 

Appeal dismissed. 


Solicitors for the appellants : T. L. Wilson Co. 
Solicitors for the respondents : Watlcins ^ Hunter. 


VOt. XLIIT.I CALCUTTA SERIES. 

PRI¥Y COUNCIL. 


BANK OF BENGAL 

V, 

RAMANATHAN OHETTY. 

[m kpmki mai rm csisief oou.ht oe loweh ummm it emsoni.] 

Pnncipal and Agent— Construction of Power of Attorney — Denial of 
authority of agent — Chetty money-lending firm^ business of — Power 
implied from nature of business lokich could not be carried on without 
it' — Proof of similar previous transactions with objection by principal—^ 
Account hoohs^ presumption to he drawn from — Evidence Act (Z of 
1872) s. 114, 

The defendant was a Olietty and had a large money-lending business 
in Kangoon which he carried on by an agent to whom he gave a power of 
attorney for the general management of his business in which he stated 
the duties and powers entrusted to him as being, ‘‘ to transact, conduct 
and manage all affairs, concerns, matters and things ” in wliioh he “ may 
be in anywise interested and concerned,” and for that purpose “ to use or 
sign my name to any document or writing whatsoever ; to borrow money 
from any bank or banks, firm or firms, person or persons either with or 
without pledge of securities for money advanced to various persons,” and 
to make, draw, sign, accept, endorse, negotiate and transfer all and every 
or any bills of exchange,, promissory notes, hundis, cheques, drafts, bills 
of lading, and all other negotiable securities whatsoever to which my 
signature or endorsement may be required or which my said attorney 
may in his absolute discretion think fit to make, draw, sign, accept, endorse, 
negotiate and tra-nsfer in my name and in ray behalf.” Under this power 
the agent pledged the firings credit with the plaintiff Bank to enable a client 
who applied to him for financial assistance to have a cash credit account 
opened in his name and obtain from the Bank advances to secure duo 
repayment of winch he executed a promissory note in favour of defendant’s 
firm which the agent endorsed over to the Bank (in confonmty with the 
provisions of the Presidency Banks Act (XI of 187fi) section 37 cl (e), 
the agent at the same time giving the Bank a letter of guarantee on 

^Present: Viscount Haldane, Lord Wrenbuby, Sir John Edoe and 
Mr. Ameer Ali. 
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belialf of Ins firm. The client, affcer drawing large sums of money on 
the cash credit account thus opened, having become insolvent, the Bank 
brought an action for the amount 4ue, to which the defence was a denial 
of authority on the part of the agent to enter into the transaction so as 
to bind the defendant’s firm. 

Held (reversing the decision of an Appellate Bench of the Chief 
Court), that applying the principles of construction of powers of attorney 
laid down m Bryant^ Powh and Bryant v. La Bwrique du Peuple {\) 
the authority to enter into transactions of the nature in dispute in the 
present case, was to be found in the document itself by necessary impli- 
cation from the nature of the business with the general management of 
which the agent was entrusted: without such authority it would hardly 
have been possible to carry on the business of a money-lender and 
financier. 

On the evidence, moreover, it was proved that amongst such Chetty 
mone 3 ’'-lending firms it was the practice for the agent to pledge the 
credit of the firm ; and that for a considerable time similar transactions 
had been entered into previously by the agent without bis authority being 
questioned. The mere fact that the defendant did not receive any benefit on 
the transaction would not (if it were the ease) relieve him of liability, if 
the authority of the agent was established ; but the defendant’s books of 
account which were called for and not produced, would presumably have 
shown such transactions, and the receipt of commission on them. 

Appeal 42 of 1915 from a judgment and decree 
(26tli Marcli 1914) of the Chief Court of Lower Burma 
iu its appellate jurisdiction, which reversed a judg- 
ment and decree (16th and 30th August 1912) of the 
same Court in its Original Civil jurisdiction. 

The plaintiffs were the appellants to His Majesty 
in Council. - 

The suit which gave rise to this appeal was brought 
by the Bank of Bengal against L. Lutchmanan Chetty 
to recover the balance of the cash credit account and 
interest due to the Bank from one Hashim Bbrahim, 
a borrower from the Bank, for which balance the Bank 
alleged that L. Lutchmanan Chetty was liable as a 
surety. 
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L. Lutchmanati Chetty carried on the business of 
banker and money-lender in Rangoon, but resided at 
Devokata in the Presidency of Madras, and at the 
material time the business was conducted in Rangoon 
by one Chockalingam Chetty his agent appointed by 
power of attorney. The guarantee to the Bank in 
resj)ect of the account of Hashim Ebrahim was signed 
by Chockalingam Chetty as agent. 

The question to be determined on this appeal was 
whether L, Lutchmanan Chetty was bound by the 
act of his agent in giving such guarantee. 

L. Lutchmanan Chetty died pending the suit, and 
his representatives were substituted as defendants 
(now respondents). 

The Trial Judge (Robinson J.) found that the 
guaranteeing of other persons’ accounts was a common 
practice amongst Chetties in Rangoon, but held that 
Chockalingam Chetty had no authority under his 
power of attorney to guarantee the cash credit account 
of Hashim Ebrahim, on the ground that it had not 
been proved that L. Lutchmanan Chetty was “ in- 
terested or concerned ” in the transaction. He held 
further that there was no evidence that L. Lutchma- 
nan Chetty had ever expressly forbidden his agent to 
enter into such guarantees, and that it had been proved 
that the Bank had received no notice of any such 
prohibition; that L. Lutchmanan Chetty had held 
out his agent as having authority to give guarantees, 
and had ratified and confirnaed the guarantee sued, 
and that there was consideration. Accordingly by his 
decree the Trial Judge ordered the defendants to pay 
to the plaintiff Bank the sum of Rs. 63,122-12-5 with 
further interest and costs. 

The defendants appealed and Ormond and Parlett 
JJ., who heard the appeal, affirmed the finding of the 
Trial Judge that the agent hhd no authority under the 
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power of attorney to enter into the guarantee, on the 
groxinds that the power of attorney did not expressly 
empower him to guarantee debts, and that as the 
guaranteeing of debts was not a necessary incident in 
the carrying on of a Ohetty banking and money-lend- 
ing business, such a power could not be implied from 
the fact that he was appointed for the purpose of 
carrying on such a business. The judgment reversed 
the findings of the Court below that the agent had 
been held out as having authority to guarantee debts, 
and that the transaction in question had been ratified 
by L. Lutchmanan Ohetty. 

The Chief Court therefore allowed the appeal and 
dismissed the suit with costs in both Courts. 

The following was the judgment of the Chief 
Court on appeal delivered by Oemond J. (Paelett J. 
concurring.) 

‘‘ The plaintiff Bank Bues the defendant firm for the mm of Rs. 50,000 
with interest in the following circumstances : — On the 3rd May 1908 one 
Hash ! 01 Ebrahim had a cash credit account with the plain tjff Bank, and 
in order to secure the same, upon the request of the plaintiff Bank, executed 
a promissory note for Rs. 60,000 and interest in accordance with the 
practice of the Bank, in favour of the defendant firm. The agent of the 
defendant firm endorsed tlie said promissory note over to the Bank, and at 
the same time executed an agreement guaranteeing the payment of the said 
cash credit account. The defence is a denial of the authority of the 
agent to enter into the contract of guarantee. It is proved that the 
defendant’s agent entered into 23 transactions with the Bank as surety 
for others between 1904 and May 1908, of which were guarantees of 
persons other than Ohetties. On 2l8t July 1906 the defendant’s agent 
guaranteed this man Hashim Ebrahim; and on 3rd November 1906 tlie 
defendant’s agent was guaranteed by Hashim and the firm of S, R. M. 
The learned Judge on the Original Side in his judgment says: — “Now 
having regard to the approved practice, and to the ordinary presumptions 
that must arise as to the ordinary course of business and human affairs, 
it is impossible to hold that these agents (defendant’s agents) had never 
submitted accounts to their principal ; that he should have remained in 
ignorance of the fact that they were not only carrying on this branch of 
Ohetty banking business on his behalf. The agent was guaranteeing other 
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persons loans, and no exception was taken by the principal to his conduct 
on his behalf for years, and in my opinion it must be therefore held that 
he held his agent out as having the power to guarantee the accounts, and 
further that the power in so guaranteeing was ratified and confirmed by 
him. . . . . . Notice was given him (defendant) to produce 

his account books, but they had not been produced. These account books 
would liave shown these transactions. They would have shown the receipt 
of commision which would be consideration. Further, tbe agreement itself 
sets out a consideration. It is at tbe request of the defendant’s agent that 
the cash credit account is given and that imports a consideration. 

“The Judge therefore gave the plaintiff a decree. The defendant was 
the sole, proprietor of that firm and i's dead. The question of ratification 
was first raised by the plaintiff when the case came on for hearing. The 
books were not produced before, because the only question was had the 
agent authority to enter into this transaction ? The learned Judge has 
assumed that commission was charged for this transaction ; that these 
transactions must have been entered in the books and that the agent sent 
the books to bis principal ; and therefore that the principal knew^ of these 
transatjtions of guarantee. In order to make the defendant liable upon a 
ratification, the plaintiff must show that the defendant liad full knowledge 
of the facts. There is no question whether there was consideration to 
support a contract of suretyship as between the Bank and the defendant. 
Mr. Giles, who appeared for the plaintiff respondent, admits that the 
question is not really one of ratification, but whether the authority to enter 
into the transaction of guarantee must necessarily be implied from the 
powers conferred in tbe power of attorney. The power of attorney is in tlie 
form generally used amongst Chetties. It recites theiiesire of the principal 
to appoint the agent his attorney for the general management of his 
banking and mouey-Iending business. It then constitutes the agent the 
lawful attorney to transact, conduct, and manage all and every or any 
of the affairs, concerns, matters and things, in which the principal then was 
or thereafter might be in anywise interested and concerned and for that 
put pose to use or sign tlie principal’s name on any documents whatsoever. 
To borrow money from Banks, firms or persons, either with or without a 
pledge of sGcurities for money advanced to various persons ; to make, draw, 
sign, accept, etidorse, negotiate and transfer bills of excbange pro-notes 
etc. to whicb the prinoipars signature or endorsement might be required 
or 'which the attorney might in his absolute discretion think fit, in the 
name of the principal. The agent therefore had a general authority to 
carry on the business of a Ghetty banker and money-lender on behalf of 
his principal as the sole proprietor of the business and an express power to 
borrow money and to endorse promissory notes for the purposes of that 
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bjisiiiess. lie would' uot be autiiorised (without an express power to that 
effect), to enter into any transaction under which his principal incurred a 
liability, unless such transaction was a necessary incident in the carrying 
on of a Chctty banking and money-lending business. If the transaction 
entered into by the agent is, on the face of it, authorized by the power of 
attorney, the Bank need not look to the application of the money by the 
agent ; but if it is shown that the Bank had notice of the real nature of the 
transaction and such transaction is not within the scope of the agent’s 
authority, the principal would not be liable. In this case the agent endorsed 
a promissory note in favour of the Bank in the name of his principal, and 
ho has an express power to do so; but at the same time he signed for his 
principal on a letter of guarantee in favour of the Bank on behalf of 
Ilashim Ebraliim for the whole amount for which the promissory note was 
given. Tiie Bank therefore knew that none of the money was being taken 
by the agent as a loan to his principal. The agent was given certain 
specified or express powers, but they do not include a power to make his 
principal a surety for another’s loan; and they do not include a power to 
borrrow money in his principal’s name for another, or to sign promissory 
notes for his principal jointly with another principal. If he had been 
given such a power 8s the last, an authority to guarantee the debt of 
another miglit well be inferred, because since he clearly has no power to 
thrust a partner upon his principal. If he had the power to sign promissory 
notes for his principal jointly with another, the manifest effect;^ of such 
a transaction would be that, as between the two makers of the note each 
is a surety for the other as to the amount taken by that other. The sole 
question then is — is it a necessary incident of the business to guarantee 
the loans of others ? If such transactions are entered for a commission, the 
business would not be so much, a money-lending business as an insurance 
business. If such transactions are merely mutual accommodations, it must 
be shown that such mutual accommodations are necessary. Loans can be 
raised on security without sureties, and the fact that the Presidency Banks 
Act requires two independent signatures for a loan on a promissory note, 
is not sufficient to show that su eh mutual accommodations are necessary for 
the business. 

“ The Bank have called two Chetties in support of the proposition that 
it is a necessary incident in a Chetty’s money lending business, to guarantee 
the debts of others. Ramanath Ohetty, the 2nd witness for the plaintiff, 
the agent for the R. M. M. S, T. firm says that his firm has not guaran- 
teed overdrafts of accounts of persons other than Ohetties. He has heard 
that some Chetties do guarantee; in such cases the Chetty gets a commis- 
sion. In cross-examination he states that ‘those whose principals allowed 
them to guarantee the overdrafts of other people they guarantee.’ His own 
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principal has told him that he should not guarantee people other than 
Chetties. The other Ohetty Udiappa, 5tb witness for the plaintiff who is 
the agent of the V. A. R. firm, says ; ‘ It is left to the option in Rangoon of 
the agents to guarantee the overdrafts of others. Some take the authority 
from the pririoipal before for so doing and some do so after the transaction 
has been entered into. Some principals do not allow their agents to do 
this guarantee business at all Mr. Giles contends that inasmuch as the 
Presidency Banks Act requires the signatures of two persons (who are 
not partners) for a loan on promissory note, that the defendant must have 
known from the cash credit account at the Bank of Bengal that other per- 
sons had stood guarantee for him and that therefore he must have 
assumed that his agent was standing guarantee for others, and that it is 
a normal feature to mutually guarantee in Ohetty banking business. 
It is not shown that the defendant would know of the cash credit 
account at the Bank of Bengal; and I do not tlunk it is made 
out that it is a necessary incident in a Ohetty banking and 
money-lending business that the Ohetty must necessarily guarantee anotlier 
Ohetty. It is certainly not made out in this case that it is part of the 
Ohetty business to stand guarantee for others who are not Clietties. 
Powers of attorney must be construed strictly and unless there is an ex- 
press power given to the agent to enter into contracts of guarantee on be- 
half of others or to execute negotiable instruments jointly with others, it 
rests on the Bank or other person lending the money to show' that the 
agent had in fact authority to enter into such a transaction.” 

On tMs appeal, 

Sir H. Erie Eichards, K. C., and F. J. Coltman, for 
tlie appellant, contended that the Chief Court had 
wrongly held that the respondents were not liable on 
the contract of guarantee. The power of attorney, if 
not expressly then by implication, authorised Ohock- 
alingam Ohetty to endorse the promissory note, and 
execute the guarantee agreement. Reference was made 
to Bryant, Powis and Bryant v. La Banque du Peuple 
(1). If the respondents had produced the account 
books, which were called lor, they would have shown 
that guaranteeing loans and overdrafts fell within the 
scope of Lntclimanan Ohetty’s business of banker and 
money-lender ; and in the absence of the account books, 

(1) [1893] A. 0. 170, 177. 
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ifc might be presumed that the accounts would have 
shown! that was the case. Reference Wtxs made to 
section 114 of the Evidence Act (I of 1872) clauses 
(/) & U/)’ No evidence was given to show that 
Lutchmanan Chetty ever had forbidden his agent 
to enter into such guarantees ; and for the appellant 
it was proved that the Bank was not aware that 
there had been any such action on the part of Lut- 
chmanan Chetty, and had no notice of it. The 
Presidency Banks Act (XI of 1876, as amended by Act 
I of 1907) sections 36(a) and (6) paragraph 6, and 37(e) 
were referred to : that Act by the last named section 
required the signatures of two independent and uncon- 
nected firms for a loan on a promissory note. There 
was evidence to show that Lutchmanan Chetty held 
out his agent as having authority to enter into con- 
tracts of guarantee. The Trial Judge was right in find- 
ing that he had ratified the transaction. He was, it svas 
submitted, on the evidence well aware of what was 
going on, and that his agent was guaranteeing loans, 
and he took no objection to the agent’s action in that 
respect ; Fitzgerald v. DressleriX) was distinguishable : 
it decided that even a strong probability that the 
principal knew of the doings of the agent was no 
sufhcient foundation for a presumption that there was 
ratification, but there must be direct evidence of such 
knowledge; but in that case there was no original 
authority, such as existed in the present case, in the 
agent to make any promise or guarantee. The defi- 
nition of authority in section 187 of the Contract 
Act (IX of 1872) was referred to. 

Newholt, K. C., and Oerard S. Sanders, for the res- 
pondents, contended that there was no evidence to 
show that Lutchmanan Chetty ever knew that Chock- 
alingam Chetty had given a guarantee for any debtor. 

(1) (1859) 7 0. B. (N.»S.) 374. 
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Reference was made to Jacobs v. Morris (1), nor had 
he ever authorised. Chockalingam Chetty by power of 
attoruey or otherwise to enter into the guarantee on 
behalf of Hashim Ebrahim. Bryant, Powis and 
Bryant v. La Banque du Peuple (2), as to the con- 
struction of general powers; and Ee Dowsons and 
Jenkins Contract (3) were referred to. As to the 
burden of proof, reference was made to Pole v. 
Leasfc (4). There was no evidence that guaranteeing 
accounts fell within the scope of the business of a 
Chetty money-lender such as Lutchmanan Chetty ; 
and if such evidence had been tendered it would not 
have been admissible evidence that Lutchmanan 
Chetty held out Choclcalingam Chetty as being author- 
ised to enter into such a guarantee as is alleged in the 
present suit, or that he had ratified a guarantee so 
made. Reference was made to section 114 of the 
Evidence Act (I of 1872), and Cooper v. Gibbon (5). 

The appellant was not called upon to reply. 

The judgment of their Lordships was delivered by 

MR. Ameer All This is an appeal from the Chief 
Court of Lower Burraah, and the sole question for 
determination is whether the agent in Rangoon or the 
original defendant to the action, Lutchmanan Chetty’ 
since deceased, now represented by the respondents, 
had authority to enter into the transaction with the 
plaintiff bank on the basis of which it seeks to enforce 
the present claim against the principal. 

Lutchmanan Chetty was a native of Madras and 
ordinarily resided there. He belonged to the well- 
known Chetty money-lending caste, and had a large 
and apparently lucrative money-lending business in 

(1) [1902] 1 Oh. 816, 821 ; affirming (3) [1904] 2 Oh. 214, 219. 

[1901] 1 Oh. 261. (4) (1862) 33 L. J. Oh. 1.55, 161. 

(2) [1893] A. 0. 170, 177. (5) (1813) 3 Camp. 363. 
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Rangoon, whicli he carried on by agents, under name 
and style of “ Ana Roona Laina,” or shortly“ A. R. L. 
Chetty.” Previous to 1904 he had two pariners, but 
after the death of one and the retirement of the other 
in that year, he was the sole owner of the business. 

By a power of attorney dated the 24th of October 
1904, he appointed one Raihaswamy Chetty, described 
in the document as “at present of Rangoon,” as his 
attorney under “ the style or firm of Ana Roona Laina 
or A. R. L. Ramaswamy , Chetty.” On the 15th of 
May 1905 Ramaswamy, by the power reserved to 
him in his appointment, substituted in his place one 
Ohockalingain Chetty “ as the attorney and agent ” of 
the defendant. And since his appointment Chocka- 
ILngam admittedly has managed the entire money- 
lending business of the defendant’s firm in Rangoon, 

The transaction which forms the basis of the 
present clafm was entered into in May 1908. It 
appears that about this time one Hassum (or Hashim) 
Ebrahim, with whom Chockalingam liad previous 
dealings and who was evidently a constituent of the 
firm, applied to him for financial assistance. He 
acceded to the request, and the arrangement that was 
come to between them was in substance this, that 
Chockalingam should pledge the firm’s credit with 
the plaintiff bank to enable Ebrahim to have a cash 
credit account opened in his name and obtain from 
the bank advances not exceeding in the aggregate 
Rs. 50,000, and that to secure the due repayment of 
this amount with interest thereon he should execute 
a promissory note in favour of the defendant’s firm 
which Chockalingam on his side should endorse over 
to the bank. 

It is to be observed in this connection that under 
the provisions of The ^Presidency Banks Act (XI of 
1876, s. 37, cl. e), the bank is iJreclirded from opening 
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cash credits on the security of any negotiable instru- 
ment of 

‘‘ any individual or partnership firm . , . which does not carry on it 

the several resporsibilities of at least two persons or firms unconnected with 
each other in general partnership.” 

It was in view of this jirovisioo of the law, and the 
practice of the bank in conformity therewith, that the 
promissory note for Rs. 50,000, bearing the nsual bank 
rate of interest, was executed on tbe 23rd May lJ08, 
by Ebrabim in favour of “A. E. L. Cliockalingam 
Chetty,” the name under which the defendant’s firm 
admittedl^^ carried on business in Rangoon. This note 
was endorsed over by Cliockalingam to the bank. 
Thus both Ebrahim and the Chetty firm became 
severally liable on the note, one as the drawer, the 
other as the endorser, for advances to Ebrahim on his 
cash credit account. 

At the the same time and on the same date Chocka- 
iingam gave to the jilaintiff bank a letter of guarantee 
on behalf of his firm. It stated the nature of the 
transaction and tlie character of the obligation under- 
taken by the Chetty firm in these terms : — 

Ic consideration of the Bank of Bengal having agreed at our reque.st 
to grant to Ilassum Ebrahim (who is hereinafter referred to as the Bor- 
rower) accommodation by way of Gash Credit to such an amount from time 
to time as the Bank in its discretion shall think proper upon condition that 
such Cash Credit shall to tlie extent of Its. 50,000 and interest be secured 
by the Promissory Note hereinafter men tioued we the undersigned A. R. L 
Cliockalingam Chetty (Guarantor) have delivered to the Bank of Bengal a 
Promissory Note dated 23rd May 1908 for Rs. 50,000 and interest payable 
on demand made by the said Borro wer in favour of us and endorsed by us 
to the said Bank or order (the said Promissory note being intended a.s a 
guarantee to the extent of Rs. 50,000 and interest of the balance from 
time to time due to the said Bank from the said Borrower on account of 
the said Cash Credit) on the understanding that the Bank shall be at liberty 
to take steps to enforce payment of the said Promissory Note at any 
time after notice in writing demanding payment thereof posted to us at 
our usual or last known address and default being made in payment for 
three days after the posting of such notice,’’ ’ ^ i 
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Ebi’ahira appeal's to have drawn considerable sums 
of money on the cash credit account thus opened. 
He was adjudicated an insolvent shortly after, and 
his assets vested in the Official Assignee. He himself 
is said to have absconded. 

The plaintiff bank thereupon called upon the defend- 
ant to pay the amount due from Ebrahim, and on 
his failure to do so, brought the present action in the 
Chief Court of Lower Burmah ill its original civil 
jurisdiction. The defence to the action in the main 
is the denial of authority on the part of Chockalingam 
to enter into the transaction so as to bind the defend- 
ant’s firm. 

The case was at first heard ex parte, owing to the 
default of the defendant to enter appearance, but the 
ex pesrfe decree was set aside, and the suit came on for 
trial as a contentious cause on the I7th January 1912, 
before Ormond J., who framed the issues and took 
part of the evidence. It was heard subsequently by 
Robinson J. The defendant, besides putting in the 
power of attorney and the instrument substituting 
Chockalingam in place of Ramaswamy, adduced no 
evidence; and Robinson J. held in substance that 
although there was no express authority to the agent 
to enter into a transaction of this nature the defendant 
subsequently ratified and confirmed the act, and was 
therefore clearly liable. He accordingly decreed the 
plaintiffs’ claim. The Appellate Court did not agree 
with this view. The learned Judges further consi- 
dered that if guaranteeing the loans of others was to be 
regarded as “ necessary incident of the business, it 
would not be so much a money lending business as an 
insurance business.” 

They accordingly dismissed the suit. 

In their Lordships’ opinion this judgment cannot 
be supported. The learned Judges seem to have 



VOL. XL III.] CALCUTTA SEEIES. 


539 


missed the real point at issue. They do not appear to 
have correctly apprehended the character and extent bank of 
of the powers entrusted to the agent or the nature of Bbsgai. 
the business which he conducted and managed on ramanIthan 
behalf of the defendant in Rangoon. 

Their Lordships desire to refer shortly to the prin- 
cipal provisions of the power directly bearing on the 
question raised in the case. After setting out that he 
was formerly carrying on the business of “bankers 
and money-lenders in Rangoon ” in co-partnership 
with two other persons, and that owing to the death 
of one partner and the retirement of the other, he was 
then “ solely carrying on the same business” under 
the style of A. R. L. Chetty, and that he was desirous 
of appointing Ramaswamy Chetty as his attorney for 
the general management of his said business, the de- 
fendant (Lutchmanan Chetty) proceeds to state the 
duties with which he charges the agent and the 
powers he entrusts him with : — 

“To transact, conduct, and manage all and. every or any of the affairs, 
concerns, matters, and things in which I, the said L. A. K. L. Lutchmanan 
Chetty, now am or hereafter may be in anywise •interested and concerned, 
and for that purpose to use or sign my name to all and every or any docu- 
ments or document writings or writing whatsoever. To borrow money 
from bank or banks, firm or firms, person or persons, either with or with- 
out pledge of securities money advanced to various persons.” 

The authority to borrow is given in explicit and 
the broadest terms, “ either with or without pledge of 
the securities ” lodged with the agent by constituents 
for moneys advanced to them. 

The power then goes on to declare : — • 

“ To make, draw, sign, accept, endorse, negotiate and transfer all and 
every or any Bills of Exchange, Promissory Notes, Hundis, Cheques, 

Drafts, Bills of Lading and all and every other negotiable securities what- 
soever to which my signature or endorsement may be required or which 
my said attorne}’’ may in his absolute discretion think fit, to make, draw, 
sign, accept, endorse, negotiate and transfer in my name and on my 
behalf” . " 
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It is to be borne in mind that the defendant’s busi- 
ness was a general monej^'-lending business, in tlie 
course of which he financed both Chetties and non- 
Ohetties. The agent had express authority to borrow. 
For what purpose ? To lend to others. It was an 
essential incident of the business ; and the authority 
to borrow implied an authority to pledge the credit of 
the firm for the purpose of obtaining or securing ad- 
vances from others to constituents. It was a matter 
of convenience that, instead of receiving the money 
directly himself and leading it to the borrower, he 
authorised the lender, in this case the bank, on the 
pledge of the firm’s credit, to advance the money to 
the borrower. ■ 

Applying to the power in the present case the 
canon of construction laid down in Bryant, Poms and 
Bryant, Ld. v. La Banqm dii Peuple{l) viz. — “ that 
where an act purporting to be done under a j)ower 
of attorney is challenged as being in excess of the 
authority conferred by the power, it is necessary to 
show that on a fair construction of the whole instru- 
ment the authority in question is to be found within 
the four corners of the instrument, either in express 
terms or by necessary implication,” their Lordships 
consider that the authority to enter into transactions 
of the nature in dispute is to be found in the document 
itself by necessary implication from the nature of the 
business, with the general management of wliich the 
agent was entrusted. Without such authority it 
would hardly have been possible to carry on the busi- 
ness of a money-lender and financier. 

It is clear from the facts proved in the case that 
for three years it was accepted, and business was 
transacted on the basis,, that the agent was invested 
with full authority in that behalf. For between May 
( 1 ) [1893] A. e. 170, 177. 
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1905 and May 1908 Chockalingam entered into twenty- 
three identical transactions without, so far as- appears 
on the record, any question being raised that they 
were in excess of his authority. Besides, there is 
evidence that among these Chetty money-lending 
firms it is the practice for the agent to pledge the 
credit of the principal in this manner. 

It was urged on behalf of the defendant that it was 
not shown he had received any benefit from the tran- 
saction in question. Their Lordships think that if 
authority is established the mere fact that the prin- 
cipal did not receive any benefit does not rid him 
of his liability. But it is to be observed that the case 
of the plaintiff bank was that the defeirdant’s books 
of accounts would show receipt of commissidn on the 
tran.saction. It called xipon the defendant to produce 
those books, which he failed to do ; nor was Chocka,- 
lingam called to support his allegation in respect of 
the non-receiih of commission. 

Their Lordships are of opinion that the decree of 
the Chief Court should be set aside, and that of 
Robinson J. should be restored. The respondents 
must pay the costs of this apj)eal and of the appeal in 
the Chief Court. 

And their Lordships will humbly advise His 
Majesty accordingly. 

Appeal allowed. 

Solicitors for the appeilatrt : Arnould 4' Son. 

Solicitors for the respondents : Bramall ^ W kite. 
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ORIGINAL CRIMINAL. 

Before Sanderson C.J. 

EMPEROR 

V. 

DONALDSON.* 

Perjury — Power of High Court to direct prosecution when false evidence 
given before the CommiUmg Magistrate in the 'mofussU — Nearest frst 
class Magistrate — Presidency 'Magistrate- — Cf immal Procedure Code 
{Act V of 1898\ 8. 476— Practice. 

Where u witness examined during the trial of a prisoner at the Original 
Criminal Sessions of the High Court has intentionally made false statements 
before the committing officer at B in the district of Alipore, tlie High Court 
has jurisdiction, under s. 476 of the Criminal Procedure Code, to send the case 
of the witness for inquiry or trial to the District Magistrate of Alipore as the 
nearest Magistrate of the first class. 

Kedar Nath Kar v. King-Emperor (1), Emperor v. Tripura Shankar 
Sar^ar (2) distinguished. 

One David Donaldson, a Euroi)ean Bfitiali subject, 
was employed as an assistant in the Anglo-India Jute 
Mill at Jagatdal, in the Barrackpore subdivision, under 
an agreement which expi red in .January 1916. In June 
or July 1915 he made the acquaintance of a Mrs. J. S. 
Drummond in Chandernagore, and an intimacy sprang 
up between them. She was in the habit o! visiting 
him in his rooms at the mill till the matter attracted 
the attention of J. M. Graham, the manager of the mill. 
On the morning of the 5th of November Gi-aham spoke 
to Donaldson of his relations with the woman, and 
informed him that, unless he severed Ids connection 
with her, his agreement would not be renewed, 

* Original Criminal Jurisdiction. 

(1) (1905) 3 C. L. J. 357. (2) (1910) I. L. K. 37 Calc 618. 
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Donaldson promised to break off with her. On the 
same night Mrs. Drummond called at the mill with a 
bag containing a loaded revolver, which, it was said, she 
was in the habit of carrying. She went to Donaldson’s 
room and awaited him. He came to his quarters at about 
10 P.M. and she remained with him for about three 
hours. About an hour after he was found suffering from 
a bullet wound. He made a statement to the, police at 
6 a.m. whicli was regarded as the first information, and 
later to a Magistrate, incriminating Mrs. Drummond. 
She was thereupon charged with an atteinjit to murder 
him and with causing him grievous hurt. At the 
preliminary inquiry held by the subdivisidnal officer 
of Barrackpore, Donaldson was examined as a prose- 
cution witness, anddejmsed as follows on the 20th De- 
cember 1915. 

At 10 P.M. I returned to my rooms. There I found her. I had a talk 
witii her. I spoke of what had occurred between the manager and myself 
that morning .... I do not think that she directly asked me what 
action I meant to take. We talked the whole matter over. She was 
of course anxious to know my plans. I could give lier no definite in- 
formation, She did not wish me to sever connection wdth her. After 
about three hours she left me. She did not say where she 'was going? 
oor did I know. She iooh the pistol away with her. The pistol was not 
loaded before she left the room to m// knowledge, W hen she left the room 
I think 1 was playing with the cartridges hi my hand, I put them in the 
bottle after she had left. After she went^ I went to sleep. I put on a 
sleeping suit after she left. I saw her nert ajter I was shot, I saw the 
ends of her skirt di.sappearing round my batli-room door. B'^fore I ims 
shot I was asleep ... 

Mrs. Drummond was committed for trial to the Higb 
Court on charges of attempt to murder and grievous 
hurt under ss. 307 and 326 of t!ie Penal Code. She 
was tried at the First Criminal Sessions before the 
learned Chief Justice and a jury, and Donaldson was 
examined as a Witness for the prosecution. He now' 
stated that he and Mrs. Drummond had agreed to com- 
mit suicide and that he had in consequence shot 
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Mraself in the bed-room, whilst she was in his sitting 
room. He farther deposed that the portions of his 
statements to the Gommitti ng Magistrate, set out above 
in italics, were false to his knowledge. Mrs. Drum- 
mond wos ultimately found not guilty by the jury, 
on the lOth March in the proportion of 7 to 2, and 
their verdict was acceitted by the learned Chief 
Justice who discharged the itrisoner. 

On Monday, the 12th instant, an application was 
made for .sanction to prosecute Donaldson for giving 
false evidence under s. 193 of the Penal Code. 

The Standing Counsel (Mr. B. C. Mitter) (in- 
structed by Mr. J. T. Hume, Public Prosecutor). I 
apply for sanction under s. 195 (1) (6) of tlie Criminal 
Procedure Code, on behalf of the Legal Remembrancer, 
to prosecute Donaldson for perjury on contradictory 
statements, one of which must be false, following the 
procedure in Emperor v. Tripura Shankar Say'kar (X). 
One of the statements %vas made to the Committing 
Magistrate at Barrackpore and the other before this 
Court, and a question might arise as to the Court which 
ought to-grant sanction. If the statement in the 
Magistrate’s Court is false, sanction iiiight be given by 
that Court or the High Court. 

[Sanderson C. J. referred to s. 476 of the Criminal 
Procedure Code.] 

Section 476 would not apply having regard to the 
case of Kedar Nath Kar v. King-Emperor (2). Refers 
to Aigakanmt Pillai v. Emperor (3) and In re An 
Attorney (4). If the case was sent to the District 
Magistrate of Alipore, the accused might take an objec- 
tion to his juricdistion. and if any difficulty arose, an 
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application might be made to the Court in which 
the oifence was committed. 

Sanderson O.J. I think this case is ditEerent, as 
regards the facts, from the cases which have been 
drawn to my attention. This is a case where the 
committal of the accused person, Mrs. Drummond, 
was by the Committing Magistrate sitting at Barrack- 
pore within the district of Alipore and the case was 
committed to the sessions of the High Court. The 
case was tried by me sitting at the sessions, and the 
accused on Fi’iday last was acquitted. During the 
course of the trial one of the witnesses, Mr. Donaldson, 
went back on the statements \vhich he had made 
before the Committing Magistrate, and which were of 
a material character. When he was examined by the 
learned Standing Counsel, he admitted that several of 
the statements which he had made on oath to the 
Committing Magistrate were false to his knowledge. 
This matter was mentioned tome at the conclusion of 
the case, and was adjourned until this morning. 

An application is now made before me on behalf of 
the Crown for sanction under section 195 of the 
Criminal Procedure Code to pro.secute Mr. Donaldson 
for perjury. I think, however, the proper course to 
take is to send the case for inquirj’’ to the nearest 
Magistrate of the first class, under section 476, and 
inasmuch as the case comes from the district of 
Alipore, and I am informed that the nearest Magis- 
trate of the first class is in that district, it seems to me 
the natural tiling is to send the case to him. 

It does not seem to me that I am prevented from 
taking this course by the decisions which have been 
drawn to my attention, viz., Kedar Nath Kar v. King- 
Emperor (1) vaxd Emperor v. Tripura Shankar 
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(1) (1905) 3 0. L. J. 357. 
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N'XJ’/car (1), because the facts of those cases were not 
the .same as in this case. 

For these reasons, the order I rrake is that I am of 
opinion that there is ground for inquiring into an 
offence referred to in section 195 of the Criminal 
Procedure Code, namely, an offence punishable under 
section 193 of the Indian Penal Code, which was 
brought under my notice in the course of the trial of 
Mrs. Drummond, and having made such preliminary 
inquiry as may be necessary, I send the case against 
Mr. Donaldson for inquiry or trial, as the case may be, 
to the nearest Magistrate of the first class. I will not 
send Mr. Donaldson in custody. I require him to give 
security for his appearance before such Magistrate to 
the satisfaction of the officer of this Court. He will 
have to appear before the Magistrate to-morrow, and, 
if he be not then ready to proceed, lie will no doubt be 
afforded ample opportunity by the Magistrate to 
instruct a solicitor, or otherwise i^repare for his 
defence. 

I adjourn the application so far as section 195 of 
the Code of Criminal Procedure is concerned, and give 
liberty to apply, if necessary. 

E. H. M. 

(l) (1910) I. L. R. 37 Calc. 618. 
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Before MooHrjee and Beachcroft JJ. 

BIEBNDRA KTSHORE MARIKYA ^ 

V, My 13. 

KALITAHA DEBI.^ 

Bengal Tenancy Act {V III of 1885) 8. 102 — Its amendment in 1898 — Effect 
of s, 102 — Settlement Officer, power of . 

Section 102 of the Bengal Tenancy Act has now been amended by 
the insertion of a new clause which expressly authorises the Settlement 
Officer to decide when the land is claimed to be held rent-free— whether 
or not rent is actually paid, and if not paid, whether or not the occupant 
is entitled to liold the land without payment of rent, and if so entitled 
under what authority. The very circumstance that the Legislature has 
inserted this clau.se in section 102 points to the conclusion that the matter 
provided for thereunder is not covered by the other clauses of section 102. 

The Legislature could not possibly have intended to accord finality to 
a decision of a dispute by a Settlement Officer \vhich it was beyond tlie 
jurisdiction of the Revenue Officer to decide under section 106 of the 
Bengal Tenancy Act. 

Eadha Kishore v. Dnrganath (1), Donay Dass v. Keshih Pruhil (2), 

Nabin Chandra v. Eadha Kishore (3), Nihunja Behary v. Eadha Kishore 
(4), Secretary of State for India v. Nitye Singh (5), Dharani Kanta Lahiri 
V. Gaber AU Khan (6), Kami Khan v. Brogo Kath Das (7) and Birendra 
V. Bholrah (8) referred to. 


Second Appeal by Maharaja Birendra Kishore 
Manikya, the iDlaintiff. 


® Appeal from Appellate Decree, No. 475 of 1911, against the decree of 
Aj H. Cuming, District Judge of Tippera, dated Nov. 29, 1910, reversing 
tiie decree of Faniiidra Mohan Chatterjee, Munsif of Tippera, dated Nov- 
.30. 1909. 


(1) (1904) 1. L. R. 32 Calc. 162. 

(2) (1904) 8 G. W. N. 741. 

(3) (1907) 11 G. W. N. 859. 

(4) (1903) 22 C. L. J. 148. 


(3) (1893) I. L. R. 21 Calc. 38. 
(6) (1902) I. L. R. 30 Calc, 339. 
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This ai-)peal arises out of a suit instituted 1)y the 
plaintiff for declaration of title to the land in suit 
and for declaration that the defendant held the same 
under the plaintiff on a jama of Rs. 33-1 or, in the 
alternative, for an assessment of rent and for arrears 
of rent. The defendant contended that tiiey held the 
land under a rent-free grant and pleaded liinitatioa. 
The learned Munsif decreed the suit but, on api)eal, 
the lower Apjjellate Court dismissed the suit. Hence 
this second appeal by the plaintiff. 

Bahu Birendra Vhandra Das (with him Babu 
Dwarka yfath Chuckerbutty), for the appellant, con- 
tended that in a proceeding under Chapter X of the 
Bengal Tenancy Act the Settlement Officer assessed 
Rs. 33-4 as fair and equitable rent of the land. This 
decision in favour of the plaintiff was made on the 
17th of April 1898. The learned vakil contended 
that the decision of the Settlement Officer was final 
and operated as res /wdica fa, and rfelied upon section 
9 of Act III of 1898. He further submitted that the 
Settlement Officer had jurisdiction to decide the 
qirestion whether the land was rent-free or not; 
Nabin Chandra v. Radha Kishore (1), Donay Dass 
V. KesJmb Pnihti (2). Secretary of State for India 
V. Nitye Singh (3), Radha Kishore v. Darganalh {4j. 

Bahu Bipin Chandra Bose, for the respondent, 
was not called upon. 

Mookeejbe and Beachcroft J.J. This is an 
appeal by the plaintiff in a suit for assessment of rent 
of land, which, the defendants contend, they hold 
under a rent-free title. The Court of first instance 
found in favour of the plaintiff and decreed the suit. 

(1) (1907) 11 C.W.N.859. . (3) (1893) 1. L. 1!. 21 Calo. 38. 

(2) (1904) 8 C. W. N. 741. (4) (1904) I. L. E. 32 Calc. 162. 
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Upon appeal, tlie District Judge lias reversed, that 
decision, and, has held, first, that the decision of the 
question by the Settlement Officer does not conclude 
the matter in controversy ; and, secondly, that from the 
long and Uninterrupted possession of the defendants 
without payment of rent to the plaintiff or his pre- 
decessor, the inference may legitimately be drawii 
that the original grant was rent-free. On the present 
appeal, the validity of the conclusion of the District 
Judge upon the second aspect of the case has not been 
disimted, but it has been argued that the decision of 
the Settlement Officer, wdiich was adverse to the de- 
fendants, operates as res judicata, and that it was not 
oiien to the District Judge to come to an independent 
determination on the merits. 

From an examination of the record, it transpires 
that on the 17th April 1897, the Settlement Officer 
decided, in the course of a proceeding under Chapter X 
of the Bengal Tenancy Act, that the present defendants 
had failed to establish before him their alleged rent- 
free title. On the basis of this decision of the dispute 
between the parties, the rent was subsequently settled 
and the record was finally published on the 1st Decem- 
ber 1898. The appellant now contends, with refer- 
ence to sab-section I oE section 9 of Beng. Act III 
of 1898, which came into force on the 2nd November 
1898, that the decision of the Revenue Officer, thoagh 
prior in point of time, was embodied in a Record of 
Rights published afterwards and precludes an investi- 
gation of the matter by the Civil Court. 

Sub-section (i) of section 9 is in these terms : 
“ Every settlement of rent or decision of a dispute by 
a Revenue-officer under section 104 or section 106 of 
the Bengal Tenancy Act, 1885, before the commence- 
ment of this Act, in respect of which no aispeal has, 
before the commencement of this Act, been preferred 
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to the Special Judge api)oin ted under section lti8 of 
that Act, shall have the force and elFecrt of a decree of a 
Civil Court in a suit between the })arties, and shall 
be final.” The appellant argues that there was a 
decision of ra dispute by a Revenue Officer under 
section 106 of the Bengal Tenancy Act, 188.5, and that 
siich decision has the force and effect of a decree of a 
Civil Court in a suit between the parties and is final. 
This contention is based upon a superficial view of 
the provisions of sub-section (i) of section!). It was 
ruled by this Court in the case of Hculha Kisliore v. 
Diirganath (1) tliat the words ‘“every settlement of 
rent or decision of a dispute by a Revenue Officer” 
in section !) are api>licablo only to those cases 
which a Revenue Officer has jurisdiction to try 
and are not applicable to ii decision of a Settlement 
Officer as to the validity of a lakhiraj title under 
section 104 of the Bengal Tenancy Act, 1885. This 
conclusion coincides with the decision in Donay Das& 
V. Keshub Pruhti(2), where Mr. Justice G-hose observed 
that the Legislature could not possibly have intended 
to accord finality to a decision of a dispute by a 
Settlement Officer which it was beyond the juris- 
diction of the Revenue Officer to decide under 
section 106. This view is, in our opinion, eminently 
reasonable. Reliance, however, has been placed upon 
the later decision in Nahin Chandra v. Radha 
Kishore (3) where the attention of the Court was not 
drawn to the cases of Donay Dass v. Keshub Pruhti (2) 
and Radha Kishore y. Diirganath (1). There is a 
dictum in this judgment to the effect that the doctrine 
of res Judicata applies, irrespective of the question 
whether the decision of the Revenue Officer was or 
was not competent under section 104 or 106. In 

(1) (1904) I. L. R. 32 Calc. It2'. (2) (1904) S C. W. N. 741. 

(3) (1907) 11 0. W. N 859. 
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support of thLs view, reliance was placed upon the 
decision in Nikunja Behary Badha Kisliore (1). 
On an examination of the judgment in that case, 
however, it transpires that the decision is not an 
authority for the i^roposition deduced therefrom. 
There it was held that the particular decision of the 
Revenue Officer was within his jurisdiction ; and if 
the decision was within his competence, it was plainly 
final between the parties under sub-section (i) of 
section 9 of Act III of 1898. We may further observe, 
with reference to the decision in Nahin Chandra v. 
Badlia Kishore (2), that although reliance was placed 
upon the doctrine of res judicata, the court yet pro- 
ceeded to determine the case on the merits and came 
to the conclusion that the claimants had failed to 
establish their alleged rent-free title on the basis of 
the sanads and the other documents produced by 
them. We hold accordingly that the appellant can 
succeed, only if the decision of the Settlement Officer 
dated the 17th April 1897 was a decision of a dispute, 
which he was competent to decide under section 106 
of the Bengal Tenancy Act as it stood before its 
amendment in 1898. 

It cannot, we think, be seriously maintained that 
the Settlement Officer was . competent to decide a 
question of this character before the amendment of 
the statute in 1898. This is plainly indicated by the 
fact that section 102 has now been amended by the 
insertion of a new clause which expressly authorises 
the Settlement Officer, to decide, when the land is 
claimed to be held rent-free, whether or not rent is 
actually paid, and if not paid, whether or not the 
occupant is entitled to hold the land without payment 
of rent, and if so entitled, under what authority. 
The very circumstance tpat the Legislature has 
(1) (1903) 22 C..L. J. 148. .,(2) (1907) 11 0. W. N. 859. 
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inserted this clause in sectusn 102 pnints to the con- 
clusion that the uuitter l)rovi(icd for thercuuder is 
not covered l)y the other clauses of secUiou 102. Tliis, 
in fact, was the view taktui hy a bhdl iliMich of lids 
Court i n the case of Sncretnrij of State far hut ia v. 
Nilye Singh (1) and' is also in accord with the deci- 
sioi) in Dharani Kant Latiiri v. Onher All Kiuni (2). 
But it has been argued that tlie decision of the Full 
Bench should be limited to cases wlicre the Bctilenient 
Officer is invited to decide wlicllun- an alleged rent- 
free grant constitutes a valid title, and in support of 
this our attention has been drawn to isolated passages 
in the judgments delivered by the Full Bench. But we 
prefer to accept the interpretation of the decision of 
the Full Bench as given, by Mr. Justic(' Prinsep who 
delivered the leading judgment in tiiat case : his view 
will be fotind in the case of Badha KiAiore v, Durga- 
nath (3), and was confirined on appeal by a Bench of 
three Judges. Reference has also been ma<lo to the 
case of Karmi Khan v. Brojo Xath D is (4), but that 
decision, rightly interpreted, does not support the 
contention of the appellant. In fact, the question 
whether a lakhiraj is valid or not, does not and cannot 
require consideration in a case of this description ; the 
proceeding is not by the Government for assessment 
of revenue on land alleged to bo hekl revenue free, 
but is by the proprietor of an estate for assessment of 
• rent on land claimed by the occupier to be held as 
rent-free. It has finally been urged that if this view 
be taken, it would be open to any occupier of land to 
defeirt the proceeding before the Settlement Officer by 
an unfounded assertion that the land was held rent- 
free. There is no ground for this aiJiJrehension, for as 
was pointed out by Mr. Justice Prinsep hx Xikimja 

(1.) (1893) I. L. B. 21 Calc. 38. (3) (1904) I. L. R. 32 Calc. 102. 

(2) (1902) I. L. R. 30 Calc. 339. (4) (1894) I. L. R. 22 Calc. 244, 243. 
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Behary M. Radha Kishore {V) iii^ open to the Settle- 
ment Officer to investigate whether rent has, as a 
matter of fact, been paid in respect of the disputed 
land; if it is proved that rent has been paid, the Settle- 
ment Officer is competent to assess fair and equitable 
rent on the land ; if, on the other hand, it is proved 
that rent has never been paid in respect of the land, 
he cannot assess rent thereon merely because he is of 
opinion that the alleged rent-free title has hot been 
proved. This was the law under the Bengal Tenancy 
Act as it stood before its amendment in 1898. The 
law, however, was altered in 1898 and the controversy 
cannot be raised again. We hold accordingly that 
the decision of the Settlement Officer dated the 17th 
Ajjril 1897 does not operate as res judicata, and that it 
was open to the District Judge to come to a determina- 
tion of the matter in dispute on the evidence before 
him. That determination, as we have said, is not, and 
ainnot be. successfully assailed on the merits, as it 
accords with a long line of cases in this Court : Biren- 
dra V. Bhoirab (2). 

The result is that the decree of the District Judge 
is affirmed and this appeal dismissed with costs. 

s. K. B. Appeal dismissed. 

(1) (1903) 22 C. L. J. 148. (2) (1913) 20 0. L. J. 295. 
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Before, Mooherpe and Beachcrofi JJ. 

1915 SURBNDRA NARAIN ROY OHOWDHURY 

July 22. V. 

DINA NATH BOSE.* 

Bent, suH for — Title Paramount^ dispossession hy — Onus of proo-^ — Appor- 
tionment of rent — Evidence Act (I of ISTB) s. 102. 

Whfire a tenant is sued for rent, he can set iip eviction by title para- 
mount to that of his lessor as an answer ; and if evicted from part of the 
'' land, an apportionment of the rent may take place ; but the onus is on the 

lessor to show what is the fair rent Of the lands out of wiiicli tlie tenant 
was not evicted. 

Qopanund Jha v. Lalla Gohhid Prosad {1) referred to. 

Second Appeal by Siirenclra Naraiii Ray Ohow- 
dliury, the plaintiff. 

This appeal arose oxat of a suit for recovery of 
arrears of rent at the rate of Rs. 27 with cess and 
damages dire from 1316 B. S. down to kist Pons of 13iy 
B. S. in respect of an osat taluk held by defendants 
nuder taluk Pran Narain Roy. The defendant No. 1 
appeared and in his written statement denied the 
relationship of landlord and tenant witli the plaintiff, 
and pleaded that the suit was barred under sections 
15, 16 and 188 of the Bengal Tenancy Act, and that the 
cess and damages were excessively claimed. 

“ Appeal from Appellate Decree, No. 1449 of 1914, against the decree of 
Ramesh Chandra Sen, Subordinate Judge of Baokergunge, dated .March 2), 
1914, reversing the decree of Surendra Nath Sen, .Munsif of Porozepnr, 
dated July 11, 1913. 

U) (1869) 12 W. R. 109. 
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He further iJleaded tliat Babu Kiran Chandra Roy 
and others, having luirchased the 13 gandas zeinandari 
of Kasiswari Ohoudhurani, brought a suit for khas 
possession against the plaintiff, defendants and others, 
and obtained decree for some land of the disputed osat 
and that consequently the plaintiff could not 
obtain decree without re-adjustment ot the jama. 

The learned Muiisif decreed the suit with costs. 
The defendant appealed to the Subordinate Judge who, 
reversing the decision of the Munsif, decreed the 
appeal. Thereupon the plaintiff appealed to the High 
Court. 

ilr. Dvoarka Nath Mitra and Babu Baikuntha 
Nath Mitra., for the appellant. 

No one for the respondent. 

Mookeejee and Beachcroft JJ. This is an appeal 
by the plaintiff in a suit for arrears of rent. The 
plaintiff claimed rent at the rate of Rs. 27 a year. 
The defendants contended that they had been dis- 
possessed of a portion of the tenancy by title para- 
mount and that the plaintiff was consequently not 
entitled to the entire rent claimed. The Court of first 
instance found that the defendants had not been dis- 
possessed of any lands of their tenancy by title para- 
mount and decreed the claim in full. Upon apxjeal, 
the Subordinate Judge has foxind that the defendants 
have been deprived of a portion of the lands of their 
tenancy by title xxaramount and that they are entitled 
to an abatement of rent. He has, liowever, dismissed 
the suit, as there is no evidence to show what rent is 
payable to the plaintiff in respect of the lands still in 
the occupation of the tenants. On the present appeal, 
it has been argued that the burden of proof was upon 
the defendants to show, to what extent they are 
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entitled to abatement of rent. In our opinion, there 
is no foundation for this contention. 

It was pointed out by Sir Barne.s Peacock C. J. in 
the case of Gopanund Jha v. Lalla Gobind Prosad (l), 
that where a tenant is sued for rent, he can set up 
eviction by title paramount to that of his lessor as 
an answer, and if evicted from part of the land, an 
apportionment of the rent may take place ; but the 
onus is on the lessor to show what is the fair rent of 
the lands out of which the tenant was not evicted. 
This view is plainly well-founded on principle, 
because, as stated in section 102 of the Evidence Act, 
the burden of proof lies on that person who would 
fail if no evidence at all were given on either side. 
The defendants asserted that they had been dlspo.s- 
sessed of a portion of the land of tlie tenancy by title 
paramount. The burden lay upon them to establish the 
truth of this allegation. They have discharged that 
burden ; consequently, it is plain that the plaintilE can- 
not recover rent at the rate of Rs. 27 a year. If the 
contention of the plaintiff were well-founded, that the 
burden lay upon the defendants to prove the extent of 
abatement, it would be incumbent upon the Court, if 
no evidence were given on either side, to award the 
plaintiff a decree at the full rate claimed, although 
the Court was satisfied that he was not entitled there- 
to. It is thus unquestionable that the burden lay 
upon the plaintiff to establish what rent he was en- 
titled to recover from the tenants in respect of the 
lands now in their occupation. This he has entirely 
failed to do ; he directed all his energy to prove that 
there had been no dispossession of the tenants by 
title paramount, and did not adduce evidence to show 
what would be fair rent for the lands in their occu- 
pation. As a last resort, the plaintiff has prayed that 
(1)(1869)12 \V. R. 109. 
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the case may be remitted to the Court of first 
instance in order that the question of apportionment 
of rent may be determined in this litigation. We are 
of opinion that we should not accede to this request. 
The burden, as we have said, lay upon the plaintiff to 
establish his case. He has failed to discharge that 
burden, because he came into Court with an untrue 
allegation that the defendants were still in occuj)ation 
of all the lands of their tenancy and did not adduce 
direct evidence to show what rent was fairly payable in 
respect of the lands actually in tlieir possession. Such 
evidence, indeed, could not be adduced by the plaintiff 
because that would liave been destructive of his 
case that the defendants were in occupation of all the 
lands of their tenancy. The plaintiff cannot now be 
permitted to take the case back to the Coui’t of first 
instance and to have the question of fair rent tried. 
It will be open, however, to the plaintiff in any future 
litigation to claim re-adjustment of rent. 

The result is that the decree of the Subordinate 
Judge is affirmed and this appeal dismissed. 
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Befrre Jmhim C. N. R* Chatter jea and Mullich 

1915 ABDUL RAHMAN OHOWDHURI 

’ Aug, 10. 

AHMAD AR RAHMAN.^ 


Incumhrance—Ahsoliite sak’-^Unreglstered 2 >nrchaser of portion of patni 
tenure^ interest of lohether an incumbrance — Bengal Tena7W}p Act" 
{Yin 0 ^ 1885) ss.iei, 167—Ciul Procedure Code (Act V of 1 90S) 
S.9S. 

Per Jenkins C. J. anJ N. R. Chatterjea J. (Mullick J. dissenting). 
The interest of an unreijisterod purchaser of a portion of a patni tenure 
is not an “ incumbrance ” within the meaning of s. 161 of tite Bengal 
Tenancy Act. 

Cliundra Bahai v. Kalli Prosanno ChiiclcerhuUy (1) distinguished, 

A purchaser of a tenure at a sale held in execution of a rent decree is 
not therefore required to annul such an interest of an unregistered 
purchaser of a portion of a patni) under the provisions of s. 167 in order 
to get a clear title. 

Second Appea.l by. Abdul Rahman Oho wdhuri, the 
plaintiff. 

The plainfiffi sued for recovery of possession from 
the unregistered purchaser of a portion of a patni 
tenure alleging he had purchased the whole tenure 
at a sale held in execution of a rent decree. The 
Court of Appeal below having reversed the decision 
of the Court of first instance, which was in plaintiff’s 
favour, the latter appealed to the High Court. At the 

® Appeal from Appellate Decree, No. 2462 of I9l0, against t!ie ciecree 
of W. S. Coutta, District Judge, of Ciiiltagong, dated April 29, 1910, 
confirming the decree of Akhoy Kumar Gliakravarti, Additional JIunsif 
of Fatikchari, dated May 27, 1909. 

(1) (1895) I. L. E. 23 Calc. 254. 
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hearing of this second appeal, there being a difference 
of opinion between N. R. Chatterjea and Mnllick JJ., 
with reference to the question whether the interest 
of an unregistered purchaser of a portion of a patni 
tenure was an “incumbrance” witliin the meaning 
of section 161 of the Bengal Tenancy Act, the point 
of law, which was referred to a third Judge under 
the provisions of section 98 of the Code of Civil Pro- 
cedure, was heard by Jenkins C. J., on the 30th July 
1915. 

The Judgments of the dissentient Judges were as 
follow ; — 

N. E. Chatterjea J. Tlie plaintifE appellant purchased a ^atni taluh 
at a sale held in execation of a decree for arrears of rent, and sued to 
recover possession of the lands in suit which were included in the taluk 
from the defendants who were in possession tliereof by purchase from the 
former patnidar. The Courts below dismissed the suit on the ground 
that the purchases made by the defendants of portions of the patni were 
“incumbrances” within the meaning of section fbl of tlie Bengal 
Tenancy Act, which had not been annulled according to the provisions 
of section 167 of that Act. The plaintiff has appealed to this Court. 

Before dealing with the above question, .1 will notice a point raised 
on behalf of tiie respondents, viz.: that the landlord was bound to 
recognise the transfers of portions of a permanent tenure, and the 
transferees not Imving been made parties to the rent suit, the sale 
held in execution of the decree in the rent suit passed only the 
interest of the person who was a party to the decree. But the tenure in 
the present case is a patni tenure, and, under the Patni Regulation^ 
transfers of fractional portions of a patni taluk are not binding upon 
the zemindar, although the transferee acquires a valid title to the portion 
purchased. This is clear from sections 5 and 6 of the Regulation’ 
and if any authority were needed, I may refer to the decision of the 
Judicial Gommittee Watson v. Collector of Rajshaliye {l^. The cases 
relied upon on behalf of the respondent do not support his conten- 
tion. Ill Sourendra Mohan Tagore v. Surnomnyi (2) it was held that 
although the transferee of a fractional share of a patni cannot enforce 
registration of his name ori payment of the necessary fee and tender 
of the requisite security, yet the transfer is not altogether void, and 
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he is liable for rent severally and jointly with the registered tenant, 
if the landlord chooses to recognise him as one of the joint-holders of 
the patiii, and he is a'^so liable for the entire rent of the patni estate. 
The other case A os w 5 AU Pramanik v. Bimeshiiri (1) also is to the 
same effect. These cases are no authorities for the proposition that 
the transfer of a share in a patni without the express consent of the 
zemindar is binding upon him. They only lay down that the transferee 
is liable jointly with the registered patnidar if the laMUrd chooseB to 
recognise Mm as one of the joint-holders of the patni. In the present 
case, the zemindar did not recognise the transferees and he waa not bound to 
do so. This contention must therefore be overniled. 

The zemindar sued the registered patnidar for rent, and in execution 
of the decree for rent brought the tenure to sale, and tlie piaintiff purchased 
it with power to annul all incumbrances. The defendants were unregistered 
transferees of the patni, and the question is whether their interests 
were incambrance.s within the meaning of section 161 of the Bengal 
Tenancy Act. 

Now the defendants being transferees of portions of th(i patni, 
their position was that of co-sharers of tlje former patnidar, tliough not 
recognised by the landlord. The sale held in execution of tlie decree for 
arrears of rent against the recorded patnidar paftsed tlie tenure itself, and 
not merely the right, title and interest of the recorded patniiiar. The 
recorded ■ patnidar represented the ownership of the patni, and so far as tlie 
patni itself was concerned, the sale passed the interest of the transferees 
of portions of the patni, as much as it did that of the recorded pat- 
nidar. 

Section 161 of the Bengal Tenancy Act lays down that, fur the purposes 
of Chapter XIV of that Act, the term “incumbrance’’, used with reference 
to a tenancy, “ means any lien, sub-tenancy, easement or other riglit or 
interest created by the tenant on his tenure or holding, or in limitation of 
his own interest therein, and not being a protected interest as defined 
in the last foregoing section (section 160).” Now the right or interest 
created by the sale of a portion of the tenure itself is not a right or 
interest created by the tenant on the tenure, nor, do I think, is it 
a right or interest “ iu limitation of his own interest therein.” Tlie words 
“ his own interest therein” in the case of a tenure mean the interest of a 
tenure-holder *, and the right or interest created must he in limitation of 
such interest, and not a transfer of the tenure-holder’s interest itself. 
By a sale of a portion of the tenure, the interest of the tenant in the tenure 
itself to the extent of the portion sold is transferred, and not an interest 

(1)(1905)8 C. L. J. 554, 
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created m Umitatmi of his own interest in tlie tenure. It is said that 
when a tenant transfers a part of his tenure, he does so in limitation of his 
interest, meaning thereby his entire interest, in it. But the words — in 
limitation of bis own interest therein— would seem to indicate that it is not 
limitation in respect of the quantity or extent of interest whicli is contem- 
plated and which could have been sufficiently expressed by saying “ his 
interest therein”, but has reference to limitation in respect of tiie parti- 
cular interest held by the tenant. 

The purchaser of a portion of the tenure professes to purchase and 
does purchase the ‘ownership of the tenure itself to the extent of the 
portion purchased, and becomes a co-sbarer of the original tenant. He is as 
much bound by the decree for rent as his vendor. He can maintain a suit 
for his share of the surplus proceeds of the sale held in execution of a 
decree for rent against the recorded tenant [see Matangini Chaudhurani v, 
Sreenath Das (1)]. It is true a mortgagee can also do so, but a mortgagee 
can do so only as an incumbrancer and to the extent of his lien, whereas 
the purchaser of a portion of the tenure has a right as a tenure- holder to 
the surplus sale proceeds representing the portion purchased by him, 
because the sale is of the tenure including the portion purchased by him. 

1 think therefore tliat the words “ in limitation of his own interest 
therein ” do not refer to a sale of tlie tenure-holder’s interest. As pointed 
out in Tamizuddin Khan v. Khoda Nawaz Khan (2), the right created by a 
sale of a portion of the tenure itself is to that extent not in “ limitation”, 
but in “ extinction ” of the rights of the tenure-holder. If the sale of a 
portion of a tenure is an incumbrance, the sale of the whole tenure would 
also be an incumbrance, and the purchaser at a sale for arrears of. rent 
would get nothing unless he takes steps within a year from the date of the 
sale to annul the interest of the private purchaser under section 167 of 
the Bengal Tenancy’' Act. I do not think such a result was contemplated 
by the section. 

I may in this connection refer to certain observations of Mookerjee, J., 
in Bhawani Koer v. Mathura Prasad (^) (at pages 20-21), where one of the 
questions to be considered was whether the interest of a person who has 
acquired by purchase the rights of the owner constitutes an “ incumbrance ” 
within tiie meaning of section 54 of Act XI of 1859. The learned Judge 
observed “It was not disputed, and in my opinion it could not be reasonably 
disputed that, if a person acquires the interest of the original owner of the 
estvTte before the default is made, liis interest cannot be said to be an 
incumbrance and passes by the sale to the purchaser because what is sold 
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13 ill essence His sliarc irr the estate” and:agalii a |mr<*huser of the interest 
of the proprietor after default and before the revpioie sahi is quite as much 
liouncl by the revenue sale as the proprietor hi nme.lfj hesaiose in substance 
be occupies the position of the proprietor.” The <>l>servations were no 
■doubt made in connection with the provisions of section o4 of tlie Revenue 
Sale Law, which does not contain a definition of the vurd “ incumbrance,” 
and I have referred to them only to show tliat the purcliaser of the 
interest of the proprietor standi in the sanii position as the proprietor 
biraself in relation to tlie sale. 

Wo were i*eferre<i to Hovetal cases, but none of them Jliolds that a 
purchase of the tenure-holder’s interest is an incumbrance within the 
meaning of soctlon 161 of the Bmgal Tmuncy Act. In the case rtf 
Clmndra Salcal v. KalU Prosanno Ohucherhuttf/ (1) it was held !)y Norris 
and Gordon, JJ., tliat an exchange of land is an iucundu'ancc within the 
meaning of section 161 of the Bengal Tenancy Act. Gordon, .1., in (kdiver- 
ing the judgment of the Court olMerved, it hcoiih t>) u^ t!iat tin: exchange 
by wliicli this land was acquired by the dcLmdants was in limitation, if 
not in fact, in destruction of the original tenant's right in llie holdi.ip;.” 

The case of au exchange may perhaps be distinguislu*.! from that of a 
sale, although tlie two staml on tlie same footing gsumrally, so far as the 
riglits of the parties are coueeraed. xV person who tak>.es the land <d a 
tenure by exchange does not take it as a part of the teoupc nor as a tenant. 
The tenant does not create an interest in thn tmure itself as is the ca-e of a 
sale, and in that view it may possibly be said that he creates an interest in 
limitation” of his own interest in the tenure. 

But if there is no distinction between au exchangif ” and a sahi 
so far as the present question is concerned, the view that ;ui '‘exchange** 
is in ‘limitation” of the tenant’s intere.st is opposed to that taken in 
Tamhuddin Khan v. Kkoda Nawaz Khan (2), and if an exchange is in 
‘ destruction” of the tenant’s right, it cannot be an “ incumbrance ” within 
the meaning of section 16l of the Bengal Tenancy x\ct, I have doubts 
about the correctness of the decision in the case of Chandra Sakai (1) 
referred to above, and in any otise, I think, it ought not to be extended 
further. In JogasJiwar Mazumdar v. Abed Mahomed Slrkar (3), there is 
an observation tliat a “lease just as much as a sale, gift or., mortgagr* must 
come within the word “ incumbrance In that case the learned Jndgo.s 
had only to deal with the question whether a “ lease ” is an “ incum]>ranc(; ” 
within tlie meaning of section 11 clause 3 of the Patni Regulation. It 
is true that, under that H?^gulation, sales and gifts, as well us mortgages 

(1) (1805) I. L.. R. 23*.Oalc, 254. (2) (1909) 14 C. W. N. 229, 

(B) (1896) 8 C; W. N. IS. 
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• aDcl leases are treated as “ incumbrances But the word “ incumbrance ” 
appears to have been used in that Begulation in a different sense, as It 
includes a sale of the entire patni itself. Besides, the purchaser, under 
section 15 of that Begulation, is entitled, on applying to the Civil Court, 
to obtain pos.session against the assignees of the defaulting patnidar at 
the time of delivery of possession. 

The mode of enforcement of rights of the purchaser of a patni taluk 
as against assignees of the defaulting patnidar under the Patni Begulation 
is different from that of a purchaser under the Bengal Tenancy Act, and 
the question we have to consider in the present case is whether the interest 
of the purchaser of a portion of a tenure is an encumbrance within the 
meaning of section 161 of the Bengal Tenancy Act, which, if not set aside 
under section 167 of the Act, stands good against the purchaser. 

The other cases referred to in argument are Tdmizucldm Khan y. Kkoda 
Nawaz Khan (1) and ds/tar AU v, Gopi Mohon Roy Chowdkury (2). 
Both the cases dealt with the meaning of the word “ incumbrance ” in 
section 86 of the Bengal Tenancy Act. In the first, it was held that 
the sale of a portion of a non-transferable occupancy holding is not 
an incumbrance within the meaning of sectiim 86, sub-sections 6 and 
7 of the Bengal Tenancy Act, and the case of Jogeshwar Mazumdar 
V. Abed Mahomed Slrkar (3) was distinguished. In the second, wliich 
was decided by Mookerjoe, J., and one of the members of the present 
Bench, it was held that the surrender by the tenant of his holding to his 
landlord in that case after he liad transferred a portion of his holding was 
collusive, and that so long as the tenancy of the original tenant subsisted, 
the landlord was not entitled to eject the transferee. Another question was 
raised in tlie case, viz., whether tlie purchaser of a portion of a liolding 
is not protected under sub-section 6 of section 86 of the Bengal Tenancy 
Act, but in the view tliat was taken of the riglits of the parties with 
reference to the first que.stion, the Court lield that it was not necessary to 
decide whether the case of Tamizuddm Klian v. Kkoda Naioaz Kka?i (1) 
upon which reliance was placed on behalf of the respondent furnished a 
correct exposition of Uie law. The Court, however, observed that at .least 
four points required consideration with reference to the decision in 
Tamizuddm Kha?i v. Khoda Nawaz Khan (1). The last two points 
referred to by the Court have no bearing upon the construction of section 
I6l of tlie Bengal Tenancy Act. With regard to the first two points, it 
was observed — “In tlie first place, the learned Judges adopted, for the 
purposes of the interpretation of section, 86, which finds a place in Cliapter 
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IX of the Bengal Tenancy Act, tlie definition of the term “ inciiml)rance 
given for the purposes of Chapter XI V alone. In tl»e second place, the 
decision of this Court in the case of Oh\uuh*a Bahai v. Kalli Promnyio 
Chucherbutiy (1) shows that an exchange is an encnnibrance within the 
meaning of section 161 of the Bengal Tenancy Act, and in relation to 
the question raised before us, tliere does not appear to be any real distinc- 
tion between an exclumge and a sale.” Now, the Court in that ease 
expressly said that it was not necessary to determine wlicther the case of 
TamkudiUn Khan v, Kho la Nmmz Khan (2) was correctly decided, and 
reserved its opinion upon the question involved in the said case. But the 
observation on the first point indicates if anything, that, in tlie view of the 
Court, the term “ iocurabrance ” as used in section 16l is not the same as in 
section 86, and the observation on the second point, that “ tliere does 
not appear to be any real distinction between an exchange and a sale ” was 
made in relation to the question before tlie Court, in connection with 
section 86 of the Bengal Tenancy Act. Tiie Court in that case had nothing 
to do with the construction of the term incumbrance ” in section 161 of 
the Bengal Tenancy Act, and tlieso cases under section 86 therefoi’C do not 
apply to the present case. 

It is pointed out that adverse possession for the statutory period has 
been held to be an ‘^incumbrance.” In the case of adverse po-ssession 
however, althougii the tenant, by allowing the adverse possessor to acquire a 
right, may be said to create an interest in limitation of his interest in the 
tenure, no right is created in favour of such a person, as a tenant, as in the 
case of a sale, and the latter does not hold the portion in respect of which 
he acquires a statutory title, as a tenant or as part of the tenure. The 
purchaser o£ a portion of the tenure on the otiier hand acquires a right to a 
portion of the tenure itself, and holds such portion as a tenant and as a 
part of the tenure, and his position therefore difiers materially from that 
of a person who has acquired a statutory title against the tenaut, 

I am of opinion that the interest of an unregistered purchaser of a 
portion of a patni tenure is not an incumbrance within the meaning of 
section 161 of the Bengal Tenancy Act, and that the purchaser at a sale 
held in execution of a rent decree against the recorded patiiidar is not 
required to annul such an interest under 'the provisions of section 167 of 
the Bengal Tenancy Act. 

In my opinion, therefore, the decrees of the lower Court should be set 
iiside and the suit decreed. 

Mullick J. The defendant is the purchavser of a share in a patni 
taluk from the registered tenant and the question is wliecher liis interest 
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is an incumbrance on tlie tenure within the meaning of section 161 of the 
Bengal Tenancy Act. If the interest is not an incumbrance, then the 
auction purchaser who is the znnindar is entitled to take possession 
without annulling the defendant’s interest. In the present case admittedly 
the procedure for annulment of incumbrances has not been taken witkin the 
statutory period of one year from the date of the sale or from the date on 
which the purchaser had notice of the incumbrance and the decree-holder’s 
suit for khas possession must fail unless he can show that the interest in 
question is not an incumbrance. 

Now an incumbrance, as defined in section 16l, being any lien, sub- 
tenancy, easement or other right or interest created by the tenant on his 
tenure or holding or in limitation of his own interest therein and not 
being a protected interest as defined in the last foregoing, section, it seems 
to me clear that the interest of a purchaser of a share of a tenure from 
one of the registered tenants must fall within this definition and if the 
meaning of the statute is plain, it is not our province to speculate as 
to the intentions of its framers. A tenant by selling a portion of hi^ 
l-enure creates a right or interest on his tenure as well as an interest in 
limitation of his own interest in tlie tenure. The extinction of his interest 
in that portion of the tenure which is transferred does not affect the 
matter. The sole question is whether the definition applies. This WDuld 
appear to have been the view taken by this Court in Chundra Sakai v. 
KalU Prosamo Chucherhutty (1). In that case the plaintiff was the auction 
purchaser of a raiyati holding at a rent sale brought about by the patnidar 
and sued to eject the defendants from tliree. plots of land in the holding 
which the defendants claimed to have obtained from the recorded tenant 
in exchange for some other lands outside the holding. It was held that the 

j interest of the defendants was an incumbrance within the meaning of 

section 161. The learned Judges observed in that case that the defendants 
had an incumbrance upon the holding and the exchange by which the 
land was acquired by the defendants was in limitation, if not, in destruction 
of the original tenant’s right in the holding. Although other statutes do 
not always furnish a safe guide, yet in the present case it , would bo useful 
to examine the previous law upon the subject of annulment of incum- 
brances in respect of tenancies. The first statute which gave the 
auction purchaser of a tenure sold for arrears of it-nt the power to 
avoid incumbrances was Regulation VIII of 1819. The term incumbrance 
is not defined in that regulation, but it is clear from the text that it covers 
® transfers by sale, mortgage or gift. A complete extinction of the tenant’s 

interest is therefore under the Regulation not inconsistent with the 

* (1) (1895) I. L. E. 23 Calc. 254. 
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creation of an incumbrance; But Re^iiiafcion VIII of 1819 only applied 
to a limited class of saleable tenures and, althougli section 105 of Act X 
of 1859 rendered all other saleable tenures also liable to sale for arrears of 
rent, there was no proceeding for bringing the latter to sale free of incum- 
brances. This difficulty was removed by Act VIII (B.C.) of 1865. In 
that Act also there is no definition of the term iricurabrance, but the reported 
cases show that a sale by the registered tenant of a portion of his tenancy 
had the effect of creating an incumbrance, tlie transferee being regard',id as 
the holder of a rent-free tenure. Skib. Doss, ISarierjee v. Baman Doss 
MooJcerjee^ (1) iollomng Sreenath ChuekerhiiUy v. Sreemunto Lushhur (2). 
Finally, Act VII 1 of 1885, while leaving Eegulation VIII of 1819 un- 
touched, repealed Act X of 1859 and provided a procedure .for bringing all 
saleable tenures to sale for arrears of rent. It reproduced in effect the 
provisions of Act VIII (B.C.) of 1865 in regard to incumbrances and 
added a definition of the term incumbrance. 

Therefore upon the analogy of the rulings under Act VIII (B.C.) of 
1865 and in the absence of anything in the present Act which compels us 
to adopt a contrary interpretation, I think it would be reasonable to Iiold 
that a purchaser from a registered tenant is in the position of a rent-free 
sub-tenant and Is still an incumbrancer within t!R3 meaning of section 161 
of the present Act. 

In Jogeshwar Majumdar v. Abed Mahomed ^tricar (3) the point for 
consideration before the Court was whether a tenancy granted by a patnidur 
was an incumbrance within the meaning of the Patni Eegulation, i)ut in 
giving judgment Rampini, J., observed that a lease just as much as a sale, 
gift or mortgage must come within the meaning of the word “incumbrance,'’ 
It is true the correctness of that decision was doubted iiy Gaspersz and 
Doss JJ., in Tamizuddin Khan v. Khoda JSlawaz Khan (4) wliere they held 
that the sale of a portion of a aon-transferable holding was not an incum- 
brance. within the meaning of section 86 of the Bengal Tenancy Act. But, 
with regard to this' case, it is to be observed in the first place that 
sections 8c and 86 of the Bengal Tenancy Act (Act VIII of 1885), 
contain no definition of the term incumbrance and in the second place that 
the Court was to some extent at least influenced by the consideration that 
the transfer, having taken place without the consent of the superior land- 
lord the transferer had not created any valid incumbrance. 

On the other hand, in so far as the decision was authority for the pro- 
position that a sale of a portion of a non-transferable occupancy holding 
was not an incumbrance, it was expressly “dissented from in Ashar All \\ 

(1) (1871) 15 W. R. 360. . , (3) (1896) 3 0. W. N. 13. 

(2) (1868) 10 W..R 467.V (4) (1909) 14 C. W. N. 229. 
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Go2^i Mohon Boy (1) by a Division Bench of this Court of which I was a 
member. In that case we relied iwier alia, on Chundra Sahai v. Kalli 
Prosanno ChucherhuUy (2) axid were of opinion that, if an exchange created 
an incumbrance within the meaning of section 161 of the Bengal Tenancy 
Act, there was no reason why a similar result should not follow from a sale, 
and applying this line of reasoning to section 86 also we held that an 
interest in a portion of a non -transferable occupancy holding acquired 
by purchase was an incumbrance-. 

]^ly learned brother has in the present case based his decision to some 
extent upon certain decisions relating to the Bevenue Sales Act (Act XI of 
1859). For the purposes of section 54 of that Act it has been held 
that the interest of a purchaser from the defaulting proprietor before 
default is not an incumbrance, Bhaioatii Koer y. Mi aihur a Prasad Mid 
Annada Prasad Ghose v. Eajendra Kumar Ghose (4). It has also been held 
that a person acquiring by adverse possession the interest of the defaulter 
before default is not an incumbrancer. These decisions, however, were 
founded upon a consideration of the policy of the Revenue Sales Act and 
it was felt that, in the absence of any definition of the term incumbrance, 
it would not be right to apply the term to the interest of a purchaser from 
the defaulter, for in that case tlie auction purchaser would get nothing at 
all — a state of affairs which would completely defeat the object of the 
framers, which was the security of the revenue. No such considerations of 
policy arise in reference to sales held under Act VIII of 1865 and still 
less to tliose under Act VIII of 1885, which gives by definition a specific 
meaning to the term. Indeed, on general principles I cannot see how 
an interest acquired by purchase can be distinguished from one acquired 
by exchange or adverse possession. 

It appears to be settled that for the purposes whether of the Patni Re- 
gulation or Act VIII, 1865, or of the Assam Land Revenue Regulation a 
person -who acquires by adverse possession some part of the right of the 
registered tenant is an incumbrancer. I see no reason for doubting that he 
would also be an incumbrancer within the meaning of section 161 of Act 
VIII of 1885 notwithstanding the fact that the acquisition of liis interest 
means the complete destruction of the tenant’s interest in the portion so 
acquired. On principle therefore the complete extinction of the tenant’s 
interest in a part of the tenancy does not seem to be inconsistent with the 
terms of section 161. 

But in the case before us' there is a further ground for holding the 
interest of the transferee to be an incumbrance. That ground is that the 
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purcliasiir having acquired a fractional share and not being entitled to claim 
registration under the Patni Regalation the extinction of the purchaser’s 
interest the landlord is not complete. There has therefore been no 
complete extinction of the tenant’s interest. 

The result is that I summarise the grounds tipon wliich I base my 
judgment as follows : — 

(i) The definition in section 16 1 of tlie Bengal Tenancy Act covers the 
sale of a portion. 

{Uy The reported decisions seem to support tlie view I liave talvcii with 
the exception of tlie cases under Act XI of 1859, wliich do not apply and 
TamhwMin v. Kkoda Nawaz Khan (1) which has been dissented frouK 

{iU) Xo question of policy stands in tlie way. 

I would, therefore, dismiss the appeal witli costs. 

Balm Prabedh Kumar Z)a,s, for the appellant. Tlie 
sole question for decision is whether the interest 
which an unrecorded co-sharer has in the tenure is un 
incumbrance or not. My submission is that the co- 
sharer’s interest represents a part and parcel of the 
tenure and it cannot be said that such an intere.st is 
an incumbrance on the tenure. If, by the tiuction sale 
the whole tenure passed to the purchaser, it cannot be 
said that the co-sharer’s interest did not pass, and that 
his interest continues to exist unless annulled by the 
procedure laid down in section 167 of the Bengal 
Tenancy Act. “Incumbrance” has been defined in 
section 161 B.T. Act. The proper interpretation of the 
definition would indicate that incumbrances are those 
rights which are carved out of or superadded to tlie 
original tenure, i.e., something created out of the 
several interests which constitute and form the tenure 
at its inception. It refers, so to say, to the quality or 
kind of rights which constitutes the tenure, and not to 
the quantity or extent of rights possessed by any indi- 
vidual. Refers to the meaning of incumbrance given in 
Stroud’s Judicial Dictionary, and Wharton’s Law Lexi- 
con. The limitation of rights must be in derogation of 

(1) (1909) 14 0. W.N. 229. 
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the original rights and not a complete severance of the 
quantity of interest which one has. Vide Tamizuddin 
Khan y. Khoda Nawaz Khan (1) and Bhaivani Koer 
Y. Mathura Prasad {i). 

Balm Dhirendra Lai Kastagir, for the respondent. 
The sole point is whether, in section 161 of the Bengal 
Tenancy Act, an incumbrance is -an interest created in 
limitation of the rights of tahikdars. 

[Jenkins C.J. It is quality of interest and not 
extent or area of tenure.] 

The decision in the . case of Chund7ri Sakai v. 
Kolli Prosanno Ghuckerhutty (3) is in favour of 
my contention that a sale will be an incumbrance 
also. Vide the Transfer of Property Act, sections 54 
and 118, for the definition of “ sale ” and “ exchange ”. 
See also Regulation 8 of 1879, sections 11 and 15.) 
Under the Patni Sale Law notice is given by General 
Proclamation ; while, under section 167 of the Bengal 
Tenancy Act, notice is given through the Collector. 
The decision in Ashar Ali v. Gopi Mohoji Boy Chow- 
dhury (4) distingushed the decision in Tamizuddin 
Khan Y. Khoda Naivaz Khayi (1) and doubted the 
decision in Jogeshwar Mazumdar v. Abed Mahoyned 
Sirkar (5). Does incumbrance include sale ? Incum- 
brance may arise from adverse possession. Refers 
to Gocool Bagdi v. Dehendra Nath Se?i ( 6 ), Sreenath 
Ghicckerhutty Y . Sreemunto Lushktir (!'), Khantomoni 
Dasi V. Bijoy Ohand Mahatab ( 8 ) and Arsadulla v. 
Ara 7 t,m 6 aZt (9). Limitation then includes extinction 
also. There is no privity of contiuct between pur- 
chaser and landlord. The purchaser of a portion of a 

(1) (1909) 14 C. W. N. 229. ’ (5) (1896) 3 C. W. N. 1 3. 

(2) X1907) 7 C. L. J. 1, 20, 21, (6) (1911) 14 0. L. J. 136. 

(3) (1895) I. L. R. 23 Calc. 254. (7) (1868) 10 W. R. 467. 

(4) (1913) 18 C. L. J. 257. (8) (1892) I. L. E. 19 Calc. 787. 

(9)(1912)16€. L.J. 539. 


1915 

Abdul 
; Bahman 
Ghowdhuri 

. ■ V, ,■ 

Aheadar 

KaHMA'N. 



570 


'1915 

Abdul 

Bauman 

CiiowDiiuni 

■ ' 

■Ahmadar 

Bauman. 


INDIAN LAW REPOETS, [TOL. XLIIL 

tennre tlms becomes a tenant without payment of rent. 
Vide Shib Doss Bmierjee v. Baman Doss Mookerjee 
(1). An unregistered purchaser of a portion of a 
teniu'e or holding acquires an intenist tlnit is only- 
voidable, and under section 170 of the Jhmgul d’enancy 
Act, he can pirt in money to prevent sale: vide Ohnn~ 
dra Sakai\. Kalli Prosanno Gkiockerhutf}/ (2) and 
Badhika Nath 8arkar v. Rakhal Raj Gai/eji (3). I 
submit therefore that the purchaser of a portion of a 
patni taluk comes within the meaning of iiicuinb ranee 
in section 161 of the Bengal Tenancy Act. 

Babic BiraJ Mohiin Masiimdar, for the Deputy 
Registrar, followed on bolialf of the minor respondent 
whose interest was identical with the pj'incipal respon- 
dent, and referred to Nuffer Chandra Pal Chowdhri/ 
V. Bajendra Lai Oosivami {i), Khanlonvmi Dasiv. 
BiJoji Chand Mahatab (5) and Gopendro (JJmnder 
Mitter v. Mokaddam Hossein (6). If c.xchange and 
adverse possession can come within the dednition 
of incumbrance, I submit so can sale on the same 
principle. 

Bahu Prdbodh Kumar Das, in reply. Tatnimd- 
din Khan v. Khoda Naivaz Khan (7) is the first case 
under the Bengal Tenancy Act ; all the other cases 
cited are under the Patni Regulation or Rent Act, and 
the meaning of incumbrance ought not to be extended 
further. 

Our. adv. vnU. 

JBitKiNS C.J. The point of law referred under 
section 98 of the Code of Civil Procedure is whetlior 
the interest of an unregistered purchaser of a portion 
of a patni tenure is an “incumbrance” within the 

(1) (1871) 15 \V. 5.360. (4) (1897) I. L. H. 25 Calc. 167. 

(2) (1895) I. L. R. 23 Calo. 254. (5) (1892) I. L. R. 19 Calc. 787. 

(3) (1909) 13 0. W. N. 1176. (6) (1894) I. L. R. 21 Calc. 702. 

(7) (1909) 14 0, W. N, 229. 
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meaning of section 161 of the Bengal Tenancy Act. In 
its practical aspect the question is whether a purchaser 
of a tenure under a rent decree must annul the interest 
of an unregistered purchaser in order to get a clear 
title, and whether on his failure so to do the title of 
the unregistered purchaser prevails against him. It is 
not suggested that it was a defect in the rent decree 
that the unregistered and unknown purchaser was 
not a i)arty to the suit; the registered tenant repre- 
sented the ownership of the whole tenxrre and the sale 
was not of the defendant’s interest but of the whole 
tenure — that tenure passed to the purchaser at the sale 
in execution of the rent decree. The only limitation 
on the purchaser’s acquisition was that he took, subject 
to the interests (if any) defined in Chapter XIV of the 
Bengal Tenancy Act as •' protected interests ”, but with 
jpower to annul the interests defined in that Chapter 
as “incumbrances”. There were no protected inter- 
ests. But it is contended that the interest of the 
unregistered j)urchaser is an “ incumbrance ”, and that, 
as the necessary steps to annul it were not taken, it 
still subsists. In support of this view reliance is 
placed on the meaning ascribed to the term “ incum- 
brance” by section 161 

The section runs as follows : “ For the purposes of 
this Chapter— fa) the term ‘ incumbrance ’, used with 
reference to a tenancy, means any lien, sub-tenancy, 
easement or other right or interest created by the 
tenant on his tenure or holding or in limitation of his 
own interest therein, and not being a protected interest 
as defined in the last foregoing section.” 

The language used, it is maintained, extends the 
meaning of the term incumbrance beyond its ordinary 
signification so as to include any disposition of the 
tenancy, even an absolute assignment on sale of the 
entirety, and it is conceded that all that can be urged 
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hi favour of an assignment of a part mast equally 
extend, to an assignment of the whole ; the two stand 
or fall together. It is dilTicult to understand why the 
inferior interests of a lien, sub-tenancy and easement 
alone should have been mentioned, if the intention 
was that the superior interest involved in an assign- 
ment was to be included in the general words. It 
runs counter to the first principles of construction. 
An incumbrance would not ordinarily mean or include 
an absolute assignment nor would it be a right or 
interest created on the tenure. Can it be said to be 

in limitation of the tenant’s interest ? I think not . 

1 

these words appear to me to refer not to the area but 
to the quality of the tenant’s interest. This view 
preserves the es.sential characteristics of a lien, sub- 
tenancy or easement, for the idea inherent in these 
leading words is that of a graft on a subject-matter 
which is not destroyed but still continues, though 
in a modified form. The more general words that 
follow are at least as susceptible of a meaning 
which would give effect to that idea as the wider but 
less appropriate one, for which the respondents 
contend. 

It is urged, however, that there are decisions which 
compel me to hold an absolute sale is an incumbrance, 
and especial stress is laid on the case of Ghundra 
Sakai v. KalU Prosanno Chuckerbutty (1), where it 
was held that an exchange of land is an incumbrance 
within the meaning of section 161 of the Bengal 
Tenancy Act. 

The Court there was dealing with an exchange 
followed by a long possession, and the subject-matter 
was a holding, not a tenure. The ratio decidendi is 
to be found in these words: “The exchange by 
which this land was acquired by the defendant was 
(1) (189511. L. E. 23 Calc. 254. 
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in limitation, if not in fact, in destruction of tlie 
original tenant’s riglit in the holding.” A distinction 
was thus recognised between limitation and destruc- 
tion and presumably it was considered an exchange 
was a limitation, for section 161 does not extend to 
that which is in destruction of the tenant’s right. 
Whether this be a true view of the effect of an exchange 
may have to be reconsidered in the fature, it does not 
arise now. I am concerned only with an absolate 
sale and that in my opinion is not in limitation but 
in destruction of the interest to which it relates. 
On the question referred, therefore, I hold that the 
interest of an unregistered purchaser of a portion 
of a patni tenure is not an incumbrance within the 
meaning of section 161 of the Bengal Tenancy Act. 

Therefore, according to the opinion of the majority 
of the Judges who have heard the appeal, the decree 
of the lower Apjrellate Courtis reversed and a decree 
for possession pas.sed in the plaintiff’s favour. The 
case must go back to the Court of first instance for 
a decree as to mesne profits in accordance with Order 
XX, rale 12. The respondent will pay the appellant’s 
costs of this appeal and reference. 
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Appeal allowed ; case remanded. 
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APPELLATE ClViL. 

Before Mooherjee and Newhould JJ. 

1915 KHUB LAL SINGH 

Aug. 11 V. 

A30BB.YA MISSER.* 

Hindu Law — Alienation — Alienation hy vndow— Legal necessity — Spiritual 
•welfare of her husband — To lohat extent alienation permissible — Recital 
in a deed hy itself not conclusive emdence. 

Where a deed, by a limited owner witli qualified power of alienation, 
is irnpeaclied, the test is whether the purpose for which the alienation was 
made was proper or legitimate. 

Collector rf Masulipaiam Cavaly Fe?/cato (1) referred to. 

Necessity is only one of the phases of the test of propriety, 

Jlaj LukJiee v. Gohool Chunder (2), Sham Sunder Lai v. Achha7i 
Kunwar {Z), Bejoy Gopal Muheifi Y. Girindra Nath Milker ji{\) referred 
. to. ’■ . ■ - ■■ 

The widow has a larger power of disposition for religious or charitable 
purposes or for purposes which are supposed to conduce to the spiritual 
welfare of her liusband than what she possesses for purely worldly purposes. 
An evhaustive enumeration of these religious or charitable purposes is 
neither possible nor necessary. 

Cossinaut Bysack v. Eurrosoon lry Dossee (5) referred to. 

This being a question purely of Hindu law, great care must be taken in 
coming to a decision upon that subject in order to prevent English Judges 
being warped by impressions made upon their minds in consequence of 
their habitual application of English law and the nature of English 

Appeal from Appellate Decree, No. 1113 of 1913, against the decree 
of C. E. Pittar, District Judge of Gaya, dated December 12, 1912, confirm- 
ing the dec.-ee of Sashi Bhusan Sen, Subordinate Judge, Gaya, dated March 
13, 1912. 

(1) (18G1) 8 Moo. 1. A. 529. (4) (1914) I. L. R. 41 Calc. 793. 

'(2) (1869) 13 Moo. 1. A. 209. ' (5) (1819) 2 Motley’s Digest 193 

(3) (1898) I. L. R.21 All 71 ; 

L. R. 25 1. A. 183, 
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decisions to wliicli they are aGOU3tora3d and to consider in what way a 
Hindu Gourt of Justice would have decided the point. 

The true rule appears to be that there is a distinction between legal 
necessity for worldly purposes on the one hand, and the promotion of 
the spiritual welfare of the deceased on the other hand, and that, within 
proper limits, the widow may alienate her husband’s property for the 
performance of religious acts which are supposed to conduce to his 
spiritual benefit 

Muhlioda v, Ttam Ohuncler Surma v. Gungagovind (2), 

Kariick Ckimder v. Gour Mohun (3), Munjeet Ram v. Mahomed W^^ris (4), 
Ram Kaioal Singh v. Ram Kishore Das (5), Churaman Sahu v. Gopi Sahu - 

(6), Harmange v. Ram Gopal (7), Rama v. Ranga (8), Laklisminarayana v. 
Z>asM (9), Vuppuluriv.GarimlUa Pur an Dai v. Jal Narain (11)* 
Kupur V. Sebah Rim (12), Jojjibari v, Deo shanhar Chunilala v. 

Jim 00 (14) referred to. 

A gift of a moderate portion of the property of her husband by the 
widow with a view to his spiritual benefit is valid. 

Whether the alienation covers a reasonable portion of the property of 
the husband of the lady is a question wliich must be determined with 
reference to the circumstances of each particular disposition. 

Ram Ghunder Surma v. Gungagovind (15), Churaman Sahu v. Gopi 
Sahu (16) referred to. 

Eecitals in a deed are not by themselves conclusive evidence of their 
truth and the facts alleged should be proved aliunde. 

Brig Lai v. Lida Kunwar (17) referred to. 
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Second appeal by Kliub Lal Singh and another, 
the defendants. 

This appeal arose oat oE a suit brought by the 
plaiiitifi! to set aside two leases granted by one Puna 
Koei' to the defendants on nominal rents. The leases 
were granted to raise money for the excavation and 


(1) (1803) 1 Mao. Sal, Rep. 82. 

(2) (1821)) 4 Mac. Sal. Hep. 147. 

(3) (1884) 1 \V. R. 48. 

(4) (1873) 21 W. R. 49. 

(5) (1895) 1. L. R. 22 Calc. 50t5. 
(G) (1909) I. L. R. 37 Calc. 1. 

(7) (191.3) 17 0. W. N. 782. 

(8) (1885) I L. R. 8 Mad. 552. 


(9) (1887) I. L. R. 11 Mad. 288. 

(10) (1910) 1. L. R. 34 Mad. 238. 

(11) (1882) I. L. R. 4 AH. 482. 

(12) (1816J 1 Bor. 405, 448. 

(13) (1812)1 Bor. 394. 

(14) (1813) 1 Bor. 55, 60. 

(15) , (1826) 4 Mao. Sel. Rep. 147. 


(16) (1909) 1. L. R. 37 Calc. 1. 
(17) (1914) I. L. R. 36 AIL 187. 
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conservation of a tank and for tlie erection of a wall in 
connection with a temple founded by Shyam Lall 
Misser shortly before his death. The premium for 
the two leases was Rs. 528, and the amount raised was 
duly applied for the aforesaid purpose. The plaintifi! 
brought this suit for recovery of posse.ssion or declara- 
tion that he .succeeded to the estate as reversionary 
heir and was not bound by the permanent leases granted 
by the widow. The plaintiff alleged that the widow 
Puna Kuer was the widow of his father’s first cousin 
Shyam Lall Misser, that upon the death of Puna Kuer 
which took place on the 21st of Asar 1317 he inherited 
his properties as his heir, that Puna Kuer had only life 
interest in the proj)erties left by her hu.sband ; that she 
had no necessity to alienate them ; that the alienations 
made by her cannot bind him ; that the defendants 
have no right to retain possession of the properties in 
suit ; and that he is entitled to get possession of them 
by evicting the defendants therefrom. The defendant 
contended that the objects speeiiied justifiad alienations 
which were consequently operative against the in- 
heritance in the hands of the reversionary heir. Both 
the Courts below decreed the suit. Henca this appeal 
by the defendants. 

Babu Lakshmi Narayan Singh (with him 
Sivanandan Boy), for the appellant, submitted that 
the transactions were lawful and valid and were fully 
justified by Hindu Law. The lower Courts were 
wrong in holding that the excavation and the consecra- 
tion of the tank and the erection of the wall, for which 
the money was raised, w^ere not such necessities as 
justified alienation by the widow. For securing the 
spirlttial welfare of the husband, the widow has a 
larger pow’-er of disposition than that which she pos- 
sesses for purely worldly puriJoses. The excavation 
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and consecration of the tank wa.s for the sx)iritual 
welfare of the deceased. The water of the tank could 
be used for purposes of ablution and worship and 
it would not be seriously contested that the act of the 
widow, from a religious point of view, was not a 
gootl and meritorious act. Further, excavation and 
consecration of a tank have always been regarded 
as acts of high religious merit. Therefore, the pro- 
priety and validity of the acts of the widow cannot 
be questioned from the point of view of Hindu Law, 
and as this is a question purely of Hindu Law it must 
be decided by Hindu Law and none other: Pandit 
Prannath Saraswati’s Tagore Law Lectures, p. 167 ; 
Collector of Masulipatam Y. Caualy Veyicata (1). 

Mr. U. V. Roy (with him Bahu Harihar Prasad), 
for the respondent, submitted that digging of the tank 
was not a legal necessity for it did not perpetuate the 
memory of the husband. The learned pleader for the 
appellant has based his argument on a passage in the 
Tagore Law Lectures, at p. 167, by Pandit Prannath 
Saraswati. The promotion of the spiritual welfare of 
the deceased is a desirable object, though it may not 
be a nece.ssity like the performance of the sradh. 
Unless there is a legal necessity, the widow has no 
power to alienate any portion of the estate of the 
husband. 

Rimfeet Ram v. Mahomed Waris{2) is on all fours 
with this case and is a direct authority on this point. 
It holds that the digging of a tank is not a legal nece.s- 
sity. The digging of a tank may be a meritorious act 
so far as the widow is concerned. It satisfies her 
vanity and it may raise her in the estimation of her 
friends and relatives. True, it has been held in these 
Courts that alienation of a portion of the husba-nd’s 
estate for the marriage of an unmarried daughter 
(1) (1861) 8 Moo. I A. 529. (2) (1871) 21 W. R. 49. 
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is a necessity, but nowhere 'has it been held that the 
digging of a tank is a necessity or is sanctioned by 
law. BefoTe the appellant can succeed it must be 
shown that the digging of a tank is a legal necessity. 

Though in the case of the Collector of Masulipatam 
V. Cavalij Vencata (1) a passage occurs which runs 
thus — “ For religions or chaintable purpose or those 
which are supposed to conduce to the spiritual wel- 
fare of her husband, the widow has a larger power 
of disposition than that which she possesses for jiurely 
worldly purposes. To support an alienation for the 
last she must show necessity.” It is difficult, to 
make out whether digging of a tank is a religious or 
charitable purpose. My submission is that digging 
of a tank is a purely worldly purpose and therefore 
unless and until legal necessity is shown, which the 
apiieilant has failed to show, he cannot succeed. 

Babu Lcikshrni Narai/an Singh, in reiAy. 

Cur. ado. vult. 

Mookbrjbe and Nkwboudd JJ. The subject-matter 
of the litigation which has culminated in this aijpeal 
is immoveable property admittedly included in the 
estate of one Shyamlal Misser who died in 1889. He 
was succeeded by his widow Puna Koer, who, on the 
2nd May 1899, granted two permanent leases of the 
disputed land to the defendants on nominal rents. 
Puna Koer died in 1910. On the 20th May, 1911, the 
plaintiff, whose paternal grandfather was the brother 
of the father of Shyamlal Misser, instituted this suit 
for recovery of possession on declaration that he had 
succeeded to the estate as reversionary heir and was 
not bound by the permanent leases granted by the 
wndow. The defendant resisted the claim on the 
ground that the transactions impeached were lawfful, 
a)(1861)8 M0Q, I. A, 529. 
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valid and jnstifled by Hindu Law. The Courts below 
have concurrently found that the leases bad been 
granted to raise money for tlie excavation and conse- 
cration of a tank and for tbe erection of a wall in 
connection with a temple founded by Sbyamlal Misser 
shortly before his death, and the evidence shows that 
the premium for the two leases, namely, Rs. 528 was 
applied for the aforesaid purposes. The Courts below 
have, however, decreed the suit, in the view that the 
excavation and consecration of the tank and the erec- 
tion of the wall were not legal necessities. On the 
present appeal by the defendants, we have been 
invited to hold that the objects specified justified 
the alienations, which were consequently operative 
against the inheritance in the hands of the reversion- 
ary heir. 

The test in cases of this description where a deed 
by a limited owner with qualified power of alienation 
is impeached, is, whetlier the purpose for which the 
alienation was made was jproper or legitimate. The 
limits of this power were defined by" Turner L. J. 
in a celebrated passage in the judgment of the 
Judicial Committee, in Collector of Masulipatam v. 
Camly Veyicala (l):“the widow cannot of her own 
will alien the property, excejit for special purposes. 
For religious and charitable purposes or those which, 
are sujjposed to conduce to the spiritual welfare 
of her husband, she has a larger power of disposi- 
tion than that which she possesses for j)urely worldly" 
purposes. To support an alienation for the last, she 
must show necessity.” To maintain that in every" 
case where an alienation by a limited owner is im- 
peached, legal necessity therefor must be established 
to support its validity, is to take a narrow and restrict- 
ed view of the scope of the true'imle on the subject. 
(l)(l861)8Moo. I. A. 529. 
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The test is, is the transaction fair and proj)er, lawful 
and valid, and justified by Hindir Law; necessity 
is only one of the phases of the test of propriety. 
This is manifest from the observations of Sir James 
Colvile in Raj Lukhee v. Qokool Churcder (1), of Lord 
Davey in Sham Sunder v. Achhan Kunwar (2), 
and of Lord Moulton in Re/o.y Oopal v. G-irindra 
Nath (B). It is unquestionable then that the widow 
has a larger power of disposition for ^religions or 
charitable purposes or for purposes which are supposed 
to conduce to the spiritual welfare of her husband 
than wdiat she possesses for purely worldly purposes. 
An exharrstive enumeration of these religious or 
charitable purposes is neither possible nor necessary ; 
but some of them were mentioned by way of illustra- 
tion in an opinion of pandits quoted with approval 
by Lord Gifford in delivering the judgment of the 
Judicial Committee in Cossinaui Bi/sack Hurro- 
soondry (4) ; Clarke’s Rules and Orders, 1834, p. 91 ; 
Montriou, Cases on Hindu Law, j). 477 ; Vyavastha 
Darpan, 1st edition, p. 97. 2nd edition, p. 89 ; “ religi- 
ous purposes include dowry to a daughter, building 
temples for religious worship, digging tanks and the 
like.” The pandits added : “ the widow has a life- 
interest in both (moveable and immoveable property), 
and is entitled to the enjoyment of the same, and to 
dispose of the same by gift, mortgage, sale or otherwise 
for the benefit of her departed husband’s soul, even 
without the consent of her husband’s kinsmen ; in so 
doing, she will observe moderation.” We may here 
refer to some very weighty observations made by 
Lord Gifford on the mode of determination of ques- 
tions of this character by pur tribunals “ this being 

(1) (1869) 13 Moo. I. A. 209. . (3) (1914) I. L. R. 41 Calc. 793. 

(2) (1898) I. L. R. 21 AH. 71 ; (4) (1819) 2 Morley’s Di;>;est 198. 

L. R.25 I. A. 183. 



581 


VOL. XLIII.] CALCUTTA SERIES. 


a question purely of Hindu Law, great care must 
be taken in coming to a decision upon that subject, 
in order to prevent the judgment of English Judges 
being "warped by impressions made upon their minds 
in consequence of their habitual application of English 
Law and the nature of English decisions to which 
they are accustomed ; and to consider in tuhat way 
d Hindu Court of Justice would have decided the 
paint J These remarks could liardly liave been borne 
in mind in some of the decisions quoted before us. It 
is not necessary for our present xmrpose to enter upon 
a minute analysis of the cases on the subject, but 
reference may be made to the decisions in Mukhoda v. 
Kulleani (1), Ram Chunder v. G-imgagovind (2), Rar- 
tick Ofnmder v. Oour Mohun (3). Rwnjeet Ram v. 
Mahomed Waris (4), Ram Kaival v. Ram Kishore 
(5), Churaman v. Gopi Sahu (6), Ha,rmanage v. Ram 
GopaliJ), Jogjiban v. Deoshankar {^), Kupury. Sebak 
Ram (9), Chunilal v. Jussoo (10), Gopalla v. Hara- 
yana (11), Rama v. Ranga (12j, Lakhsminarayana v. 
Dasu (13), Vuppuluri v. Garimilla (14), Gudirnet ta x. 
Bollom (15), Puran Dai v. Jai Narain (16). Tlioso 
c<ises generally recognise the doctrine that a Hi mill 
widow, daughter, or mother, is entitleii to alienaU* 
a small portion of the estate in her hands for religious 
purpo.ses, though the actual result reached in indivi- 
dual decisions may l>e open to criticism upon their 
special facts. In some of these cases, however, a dis- 
tinction is drawn l>e tween acts of which the religions 


(1) (180-'') 1 Mile. Sei. ig-r. 82. 

(2) (182«)4 Mac. S-.-l. U.-ju 147. 
(.?) (1864) 1 W. K. 4S. 

(4) (1873)2l W. B. 4'J. 

(5) (1836) I. L. R. 22 Calc. 506. 

(6) (1909) I. L. R. 37 Calc. 1. 

(7) (1913) 17 C. W. N. 782. 

(8) (1812) 1 Bor. 394. 


(9) (1816) 1 Bcr. 4115, 44S. 

(10) (1813) 1 Bor. 65, 6 m. 

(11) (1850) Madras S. 1). A. 74. 

(12) (1885) I. L. B. 8 .Mad. .552. 

(13) (18.87) 1. L. R. II Mad. 288. 

(14) (1910)1. i. R. 34 Mad. 288. 

(15) (1912) 23 Mad. L. J. 233. 

(16) (1882) L L. B. 4 All. 482. 
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merit is solely acquired by the female heir and acts 
of ■which the religious merit accrues to the deceased or 
is shared by the female heir with him. As Prannath 
Saraswati points out, however, in his erudite Lectures 
on the Hindu Law of Endowments fp. 167) this dis- 
tinction is not supported by the texts in the case of 
the widow, though it may be valid in the case of the 
daughter or tlie mother. According to a text of 
Vrihaspati quoted in the Dayabhaga, OhaiJter XI, sec- 
tion 1, the husband and wife participate in the effects 
of good and evil actions, and this mutual relation is not 
dissolved by the death of either partner. This is em- 
phasised in another passage (Dayabhaga, Chapter XI, 
section ], cl. 43 and 44) where it is expressly stated 
that the widow perforins acts spiritually beneficial to 
her husband from the date of her widowhood, and 
she is enjoined to be assiduous in the performance of 
religious duties, because, according to a text of Vyasa, 
she thereby conveys her husband, though abiding 
in another world, and herself, to a reiga of bliss. 
To the same effect is the Viramitrodaya of Mitra 
Misra, Chapter III, Part I, section 3 (Sastri Golap 
Chandra Sarkar’s Translation, p. 136) where reference 
is made to a text of Katyayana which recognises the 
right of the widow to make gifts for spiritual pur- 
poses and also to mortgage or sell so much as is 
sufficient for such purposes even in religious cere- 
monies that are optional, aad, a fortiori, in those 
daily and occasional ceremonies which are enjoined by 
the Sastras and the omission whereof entails demerit. 
The Viramitrodaya (p. 141) also maintains that in 
making gifts for spiritual purposes as well as in 
making sale or mortgage for the purpose of performing 
what is necessary in a spiritual or temporal point of 
view, the widow’s right extends to the entire estate of 
her husband ; the author, in fact, reads the injunction 
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as to moderation as restricted to i m pro i)er temporal 
uses. Tliis view, liowever, has not been accepted, 
and it has been ruled that a gift of a moderate 
portion of the property of her husband by the widow, 
with a view to his spiritual benefit, is valid: see 
Jagannath’s Digest, translated by Colebrooke, Book 
I, Ch. 0 , sec. 3, pi. 195, Book II, Ch. 4, sec, I. pi. 
2 and 3, Book V, Ch. 8, pi. 399. The true rule thus 
appears to be that there is a distinction between 
legal necessity for worldly purposes on the one 
hand, and the promotion of the sjdritual welfare 
of the deceased on the other hand, and that, within 
proper limits, the widow may alienate her husband’s 
property for the performance of religious acts which 
are supposed to conduce to his spiritual benefit. 

Tested in the light of these principles, what is the 
position of the parties here ? Shyam Ball Misser had> 
shortly before his death, founded a temple. His 
widow raised Es. 528 by the grant of two perpetual 
leases with a view to excavate and consecrate a tank 
and to complete the walls of the temple buildings. 
The deeds contain recitals that her husband had 
enjoined lier to carry out the works mentioned- 
These recitals, as pointed out by the Judicial Com- 
mittee in Brij Lai v. Inda Kunwar (1) are not by 
themselves conclusive evidence of their truth, and 
the facts alleged should be proved aliunde. But, 
obviously, after the death of both Shyam Lall Misser 
and Puna Koer, independent evidence is not likely 
to be available for the determination of the question, 
whether or not the husband gave any specific instruc- 
tions to the widow. Assume, then, that the alleged 
instructions have not been proved, still the fact 
remains that the widow raised money and applied 
the same for completion of the buildings and for the 
(1) (1914) I. L. B. 36 All. 187. 
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excavation and consecration oE a tank in connection 
with the temple. The water of the tank woald he 
needed for purposes of ablution and worship ; but, 
even ajiart from this, the excavation and consecration 
of a tank are acts of high religious merit, as is authori- 
tatively laid down in a series of texts quoted in the 
Jalashaotsargatattwa of Raghunandana and the Oliatur- 
vargachintamoni of Hemadri (Danakhanda, Oh. XIII, 
Asiatic Society’s Ed_., p. 1,003J. Many of these texts, 
which extol the religious merit of the construction, 
consecration and maintenance of tanks and other 
reservoirs for storage of water, are translated by 
Praimath Saraswati in his tenth lecture on the Hindu 
law of endowments. We feel no doubt what answer 
a Hindu Court of Justice would have given, if a 
question had been raised before it as to the propriety 
and validity of these acts of the widow from the 
point of view of Hindu law. As Lord Gilford said 
in Cossincmt v. Hurroosoondry (1), it is absolutely 
impossible to define the extent and limit of the power 
of the widow to dispose of her husband’s property 
for i-eligious purposes, because it must depend upon 
the circumstances of the disposition whenever such 
disposition shall be made and must be consistent with 
the law regulating such disposition. In the case before 
us, the disposition has been made for the performance 
of a work of recognised .religious merit and cannot 
consequently be treated as other than lawful, valid and 
and proper. 

One other question requii-es considenition, namely, 
whether the alienation covers a reasonable portion of 
the property of the husband of the lady ; this, as Lord 
Gifford said, must be determined with reference to the 
circumstances of the particular disposition. 

The Courts below did not direct their attention to 
(1) (1819) 2 Morley’s Digest 198. 
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this aspect of tliecase, possibly because its triie liearitjfx 
oil the question in is.sue was not realisesl, ami itsoiMiiod 
at one staqui as if a remand ini<?iit ho no<-essary for (tio 
inve^stigation of lliis point oil fresh (‘vid'-nce. An 
examination of tlio record, however, shows (hat (hero 
are materials snfhcient to enable us to conic to a con- 
clusion on. tlie matter. Several other suits wore insti- 
tuted simultaneously with the present suit for the can- 
ceilatioii of other alienatious by Puna Kucr. These 
cases show that Shyam Lall Misser left more tlian ten 
bighas of land and that the area uow in dispute 
slightly exceeds two bighas. We are of opinion, that, 
inthe cireumstances of this case, the area alienated did 
not constitute au unreasonably lai’ge fraction of the 
entire estate. In the case of Bam Chandra v. Gunga 
Govmd{l), the indicated their oiiinion that the 

widow might validly alienate for religious imrposes 
three-sixteenth of her husband’s property. In Chura- 
man v. Gopi Sahu (2), the gift whicii was sustained 
w-as of a portion of the estate, worth more than one- 
fourth and less than one-third of the total value. In 
these circuinstaiiceS: we are unable to say that the 
alienation was unreasonable in extent. 

The result is that this appeal is allowed, the decree 
of the District Judge set aside and the suit dismissed 
with costs in all the Courts. 

s. K. B Appeal ttUoiued. 

(1) (182G) 4 Mad. Sel. Rep. 147. (2) (1909) I. L. E. 37 Calc. 1, 
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CIVIL RULE. 


B&f ore Jenkins C. and Holmwood tL 

AMRITA LAL KUNDU 
■ ■ vj 

ANUKUIi CHANDRA DAS.^ 

Liquidator — Registered company— Property of (lie company^ vesting of — 
Official Assignee — Tistribution of proceeds in Courts ivhen governed by 
Civil Procedure Code {Act T of 1908)— Release— Companies Act {VII 
ofl9n)ss.2{S\S{8)171,2t5f2$2, 

The liquidator* of a registered company differs in this respect from the 
Official Assignee in that the property of the Company does not vest in him. 

The distribution of the proceeds which had come into Court before an 
application was made (to the High Court) to pass an order in favour of the 
liquidator, must be governed by the provisions of the Code of Civil Pro- 
cedure. 

Rule obtained by Arai'ita Lai Kundu, the Liqui- 
dator to tbe Howrah Engineeriag Oo. Ld.. petitioner. 

This was a Rule issued under section 25 of the 
Provincial Small Cause Courts Act. In this case one 
Anukul Chandra Das, a creditor of the Howrah Engi- 
neering Co. Ld. (which was a company registered 
under the Indian Companies Act) had obtained a 
decree against them in the Small Cause Coui't at 
Howrah, and in execution thereof attached and remov- 
ed some of the working machines of the said company 
and was about to put them to sale when the share- 
holders passed a resolution for voluntary winding uji, 
appointing the petitioner sole liquidator. There- 
upon the latter sought to stay the sale proceedings 
and to release the moveables from attachment and 

® Civil Rule, No. 694 of 1915, against the order of A. T. Ghose, Judge.^ 
Small Cause Court, Howrah, dated June 19, 1915. 
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custody of tlie Court. At the hearing the liqtiidator 
failed to produce the Registrar’s certificate of liquida- amrita 
tion and the Court held it would be unjust to stay the 

sale under the above cricumstances. v. 

Anukul 

ChAXI)EA 

£abuJfia?iendra Nath Sarkar showed cei.vise tor the Das. 
opposite party. These applications were made before 
the Court of Small Causes— it is not known under what 
section of the Act — but presumably under section 215 
of the Indian Companies Act. But “ the Court” refer- 
red to in section 215 is the Court having jurisdiction 
under that Act: wide section 2 (5) thereof. Section 
3 speaks of the exclusive jurisdiction of the High 
Court which may be extended to some District Courts 
but never to Small Cause Courts. 

[Holmwood J. Then the Small Cause Court had 
no jurisdiction to entertain this application. But it 
has proceeded to make an order on the supposition 
that it had.] 

But there is that saving sub-clause (3) in section 3 
which saves me from the control of that section while 
the petitioner still remains affected by it. 

[Holmwood J. Is the Subordinate Judge of 
Howrah, or even the District Judge of Hooghly 
empowered under section 3 by the Local Covern- 
ment ?] : 

I am not aware of any notification. 

[Holmwood J. Then the petitioner ought to 
have come to the High Court.] 

Conceding for the sake of argument that the appli- 
cation was made in a proper Court, avoidance of an 
“attachment” is only contemplated in section 232 of 
the Indian Companies Act. This section does not con- 
template the case of voluntary liquidation ; and even 
if it did, it provides for cases of attachment put in 
force after the commencement of the winding up. 
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Bat ill this case the attachment was in force before 
such winding up. 

[HOLMWOOD J. But their case is under section 
171 of the Indian Companies Act.] 

Section 171 can be of no help in the case of a volun- 
tary winding up where no winding up order has been 
made by Court. This seems to be the condition pre- 
cedent, viz., that first an order winding up the 
company must be made by a competent Court before 
all the proceedings can be stayed. 

[Jenkins C. J. I think the iietitioner relies on 
section 215 of the Indian Companies Act.] 

How can that section ba made applicable to this 
case ? Section 215 does not give the Court any power 
which it may exercise, but only lays down the con- 
sequences that will follow an order of a Court for the 
winding up of the company. This has nothing to do 
with voluntary winding up. 

[Jenkins C. J. I think section 215 is quite appli- 
cable to this case.] 

Crauting that the Court could use its discretion 
under section 215, what occasion was there for the 
exercise of this discretion ? The law is as stated in 
Halsbury’s Laws of England under the Isead of 
“ Company ” in Vol. V, at p. 535: In re Gre if Gliip 
Go. Ltd., Farr if s Case (1^. 

[ Jenkins C. J. But is the attaching creditor a 
secured creditor ?] 

Yes, as will apjiear from reading section 64 of the 
Code of Civil Procedure. TJiis is the law in England : 
see Halsbury, Vol V, “ Company, ” at p, 519. 

[ Jenkins C.J. But the law in India, I believe^ 
is different on this point : see Maclean C. J.’s Judg- 
ment in the case of Frederick Peacock v. Madan 
Gopal (2).] 

(1) (1863) 4 Do G. J. & Bm. 63. ' (2) (1902) 1. L. R. 29 Calc. 428. 
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That relates to aa Insolvency case and is not 
under the Indian Companies Act. Here the liquidator 
is seeking to have the attachment released. Is there 
any express provision of law under which lie can get 
it? Unless there is such an express provision of 
law laid down anywhere, the Court lias no j)ower to 
release a valid attachment made by a creditor. The 
decision in In re Witherensea Brickivorks (1) makes 
the point clear. In India also, though as a matter 
of fact, the Provincial Insolvency Act contains a 
provision for avoidance of attachment even &e/ore 
insolvency {vide section 35 thereof), the Companies Act 
does not contain any such provision except in section 
232 which only contemplates cases of attachment after 
the winding up of the company. 

Balm Bamani Mohan C ha tier jee, for the petitioner, 
in support of the Rule. The attachment has become 
void under section 171. As soon as the company is 
woxrnd up, all proceedings against it must be stopped 
by the Court to which an application is made to that 
effect. The propeitj^ of the company vests in the 
liquidator and the Court is bound to release the 
attachment. 

[.Jenkins C. J. A company’s property does not 
vest in the liquidator who is in this respect in a different 
iwsition from the Official Assignee.] 

But the liquidator is a trustee for all the creditors 
among whom the property is to be divided pari passu 
and as such upon the analogy of the princij)le enun- 
ciated in the case of FreAerick Peacock v. Madan 
Gopal (2), the property of the company dnglit to 
vest in liim. 

[Jenkins C. J. There is no provision of law to that 
effect.] 


1915 

Amrita 

Lal 

Kf.fNDir 

V. 

Anukul 

Chandra 

Das. 


(1) (1880) 16 Ch. D. 337. 


(2) (1902) I. L. K. 29 Calc. 428. 
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Jenkins 0. J. and Holmwood J. We must discharge 
this Rule. Though the matter is by no means clear 
we feel that apart from any defect of jurisdiction the 
distribution of the proceeds in Court must be governed 
by the provisions of the Code of Civil Procedure. 
The proceeds came into Court before the application 
was made to ns to pass an order in favour of the 
liquidator. The liquidator’s argument before us has 
been to a certain degree based upon the idea that the 
property of the company vested in the liquidator. 
It is better that that idea should be at once removed 
The liquidator of a company dillers in this respec^ 
from the Official Assignee in that the j)roperty of the 
company does not vest in him. We are of course 
leaving out of consideration the possible vesting of 
the property of an unregistered company under a 
vesting order. 

The opposite party will get his costs of this Rule. 

o. s. Rule discharged. 
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Scciirity for good hehavioui — Disseininaiion of matter liliely to ])ro77ioie 
enmity or hatred hetween classes — Necessity of mte7ition — Criminal 
Proccedure Code (^Act V of 1898) s. 108 (h) — Penal Code (Act XLV of 
1860) s. USA, 

To justify an ordei under s. 103 (6) of the Criminal Procedure Code, 
it is sufficient that the words used are likely to promote feelings of eoinity 
or hatred between diiferent classes, and it is not necessary to establish 
an intention to promote such feelings, as it would be on a trial fo»' the 
offence under s. 153 A of the Penal Code. 

Dhammaloka v. Emperor (1) dissented from. 

Joy CJumlra Sarkar v. Emperor (2), Jas7oant Rai v. AtJiavale (d) 
referred to. 

The facts of tlie case were as follows. On the 26th 
November 1914, the petitioner circulated in the town 
of Monghyr, during the Mohiirrum festival, person- 
ally and by agents, copies of an anonymous jiamphlet 
called “ Apna Sanatan Dharm PatcJiano ” printed 
at the “ Star Press Upon a jiolice rexiort, dated 8th 
s® December 1914, the District Magistrate of Monghyr 

drew up a iiroceeding under s. 108 (6) of tlie Criminal 
. Procedure Code, on the 13th March 1915, against the 

petitioner requiring him to execute a bond in the 

, *Cniniijal lievision No. 1 168 of 1915, against tlie order of J. Jolmaton. 

District Magistrate of Monghyr, dated July 8, 1915. 

(1) (1911)-12 Cr. L. J. 218. (.8) (1907) 5Cr. L. J. 439 ; 

(2) (1910)1. L. R. .38 Calc. 214, 225, 10 Punj. Reo. 2.3. 
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sum of Rs. 2,000. with, two sureties each in the amount 
of Rs. 1,000, to be of good behaviour for one year. 

The contents of the pampliiet were thus summar- 
ized in the judgment of the District Magistrate. 

Tlie leaflet is an appeal to those Hindus whom the writer considers 
to be associating too much with Mahomedaiis, and particularly criticises 
their taking part in Mahomedaii festivals. Various strong expressions are 
used. Thus the Mahoniedans are described as beef-eaters,’* the ^hde- 
stroyers of vedas and shastms''' md “ iintouchable,” Things mentioned as- 
leading to conversion to Mahomedanism are said to be wliore-mongering; 
drinking rnpior, contamination by toucli, degraded wa^ns of life and 
absence of fixed rules of conduct. The Mahomedan 'are de- 

scribed as rude and churlisli, and those wlio take part in tliem as a liandfnl 
of ignorant Mahomedaiis. Then Mahomedanism is described as a religion 
Oil the basis of wbicli tlioiisands of Hindu temples have been demoiisbed, 
images of gods and goddesses broken down, libraries of vedas and sJiastras 
used as fuel for heating batl.s, places of pilgrimage destroyed and mosques 
built on their sites, crores of cows slauglitered and crores ot’ Hindu widows 
enticed out of their own faith. To take part in their festivities is alleged 
to be condemned in tlie sJiastras as a sin of the same gravity as killing a 
cow, killing a Bralnnan or cohabiting with the wife of one’s guru. The 
Hindus are then advised not to take part in Mahomedan festivals and, 
if they cannot lielp doing so, to require the Mahoniedans to take part in 
theirs, a tiling which it is said they never do and consider to be a sin. The 
leaflet tlieii winds up with a reminder that under, the British rule nobody 
can compel anybody else to join in the rites and ceremonies of his religion, 
and closes with a Sanskrit verse that one’s own religion i.s always tlie best. 

The petitioner was, after an enquiry, bound down 
on the 8th July 1915, and obtained the present Rule 
from the High Court. 

Bahu DasaraUii Smit/al [with him Babu Sivanan- 
dan Boy and Bahu Bajendra Prasad), for the peti- 
tioner. To ])ind down a party under section 108 (5) 
of the Criminal Procedure Code, the offence under 
s. 153 A of the Penal Code mast be established, and 
intention is an ingredient of the latter-. Joy Chandra 
Sarlmr M. Emperor (1), Jaswant Rai v. Athavale (2), 

(1) (1910) I. L. 1?. 38 OaTc. 2i4, 225. (2) (1907) 6 Cr. L. J. 439 ; 

. 10 Puni Pec. 23. 
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Beg. Sullwan (1), Beg. sr. Burns (2). Reading the 
leaflet as a whole, there was no intention to stir up 
enmity or hatred, the object being to ]3revent Hindus 
from joining ill the MoZiarram festival. 

Mr.S. Ahmed, for the Crown. Section 108 (/>) of the 
Criminal Procedure Code does not I’equire proof of all 
the elements of the offence under s. 153A of the Penal 
Code. It refers to “ matters iiunisliable under S; 153A”, 
that is, matters by which enmity between classes 
may be promoted. The intention to promote such 
enmity is immaterial as long as there is intentional 
dissemination of matter likely to promote enmity 
or hatred. A distinction mast be drawn between a 
prosecution under s. 153A of the Penal Code and pre- 
cauUonary proceedings under s. 108 (5) of the Criminal 
Procedure Code. If the former failed, would it bar the 
latter? Next, assuming that jiroof of intention is 
necessary in a proceeding under s. 108 (6), it is present 
hei’e. It must be gathered from the writing and the 
conduct of the accused in personally distributing the 
leaflets. [Cites three passages as evidencing intention.] 
A reference to ancient history does not justify language 
in a leaflet likely to promote enmity = Jaswant Bai 
V. Athavale (3). Abuse of Mahomedans was not 
necessary for the alleged object of the accused, vie., 
to prevent participation by Hindus in the Moliar- 
rum. The Explanation to s. 153A does not apply. 
There was here a direct promotion of ill-feeling 
and no question of removal of inatters producing 
enmity or hatred. 

Bahu Dasarathi Sanijal, ui ve'^\y. 

Greaves and Walmsley JJ. The petitioner in 
this case has been bound down under s. 108 (Z>) 

(1) (1808) 11 Cox. 0. 0. 44, 47. (3) (1907) 5 Or. L. J. 439 ; 

l2) 11886) 10 Cox. 0. C. 3'5, 363. 10 Punj. Roc. 23. 
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of the Criminal Procedure Code. We gran ted a Rule 
calling ou the District Magistrate to show cause why 
the order should not be set aside on the ground that 
ui>on the true construction and interpretation of the 
leaflet, as a whole, the Court below ought to liave 
held that it does not contain any matter the dis- 
semination of which is punishable under s. i53A of 
the Indian Penal Code, which necessitates there 
being an intention to ]3romote feelings of enmity or 
hatred. On behalf of the petitioner it was contended 
that even if the matter, or some of the matter, con- 
tained in the leaflet was likely to promote feeling of 
enmity or liated, there could be no order made under 
s. 108, unless the Court was satisfied that there was 
an Intention in using the words of the leaflet to 
promote or attempt to promote feelings of enmity or 
hatred, and we were referred to Joy Chandra Sarkar 

Emperor O as an authority that for a conviction 
under s. 153A tliere must be a deliberate attempt 
to excite class against class and an intention to create 
enmity. We were also referred to a case, Jaswant 
V. which lays down that to constitute 

an offence under s. 153A there must be an intention 
to promote feelings of enmity and hatred. We were 
further referred to two English cases ; Reg. v. Sullivan 
(3) and Reg. v. Burns (4) — cases under the English 
Common Law which were cited before us a.s author- 
ities for the proposition that to constitute an offence 
under section 153A, whicli is said to be founded upon 
the principles of the English Common Law, there must 
be intention. The oirly case to which we were referred, 
which is an actual decision under section 108(&) of the 
Criminal Procedure Code, is the case of Dhamrnoloka 

(1) (1910) I. L.R. 38 Calc. 214, 225. (3) (1868) 11 Co.x C. C. 44. 

(2) (1S07)5 Cr. L. J. 439 ; , ^4) (1886) 16 Cox 0.0.355. 

10 Faaj. Rec. 23. 
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V. Emptro7' (1). It is a case deckled in the Lower 
Earma Chief Court by a single Judge, and he without 
•ambiguity lays down the proposition that to justify 
an order under section 108(5) there must be an actual 
intention to promote or attempt to promote feelings 
of enmity or hatred. Our view of the section is at 
variance with this decision. We think that, although 
to constitute an offence under section 153A of the 
Indian Penal Code there must clearly be intention, 
different considerations arise with regard to the provi- 
sions of section 108(5) of the Criminal Procedure 
Code. It is true that the words of the section are “ any 
matter the publication of which is punishable under 
section 153A of the Indian Penal Code.'’ But in onr 
view, in order to justify an order under section 108(5), 
one has only got to find that there are words used in 
the leaflet, or matter comijlained of, which are likely 
to promote feelings of enmity or hatred ; and once 
one has got those words present, there is no necessity 
for finding intention as would be necessary if the 
person w’as placed under his trial under section 153A. 
If this were not so there would be no necessity for 
sectioTi 108 of the Criminal Procedure Code, as proceed- 
ings wmrld be taken under section 153 A of the Indian 
Penal Code. The result is that we have simply got 
to look to the actual words of the leaflet to see if 
there are words which, in our opinion, are likely to 
promote feelings of enmity or hatred. The leaflet as 
a whole is designed to call backsliders from the true 
Hindu faith to a sense of their misdeeds. If the 
words of the leaflet had been confined to this, there 
would have been nothing in respect of which the 
petitioner before us could have been bound down 
under section 108 of the Criminal Procedure Code. 
But it seems to us that when we read the leaflet we 
(1) (1911) 12 Or. L. J. 248. 
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find that there are passages which go far beyond 
the object above mentioned, if that had been tlie only 
object. For instance, there was no necessity to refer, 
as the pamphlet does, to members of t!ie Mahoinedaii 
faith as beef-eaters and destroyers of the mZ.'7.s a.nd the 
shastras. The passage which specially seems to ns 
unnecessary for the alleged imrpose of the iramphiet 
is as follows:— “Is it proper to observe the festivals 
and the religions observances of a religion on the 
basis of which thousands of our temples have been 
pnlled down, and the images of oirr gods and godfiesses 
have been burnt for heating 7iamam.s, for providijig 
hot baths, many places of pilgrimage have been 
destroyed for the construction of mosques (and 
mosques built on the sites), crores of benelicial cows 
have been killed, and crores of igiiorant widows or 
orphans and the helpless are deprived of (degraded 
from) their religion by misleading and enticement." 
These facts may he true historically or not, and in the 
history of any country or of any community or religion 
there are passages which are best left mirecalled. It 
seems to us, therefore, that iu this and other passages 
of the pamphlet there are words wliieli arc likely to 
promote feelings of enmity or hatred between Hindus 
and members of the Mahomedau religion. Ha.viiig 
regard to this,, we consider that tlm order made by 
the District Judge of Moughyr l)inding down tlie 
petitioner was rightly made. Tlie Rale is, thei-efoi-e, 
discharged. 


E. H. M 


Eide dischnrgad. 
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ORIGINAL CIVIL. 

Be-^ore Chaiidhuri J. 

BIJDHU LAL 

. 

OHATTU GOPE.* 

Sanction for Prosecution— Rerisional jurisdiction of High Court over 
Preslde7icy Small Cause Court — CiirV Procedure Code {Act Y of 190$) 
s, 115 — Criminal Procedure Code {Act V ISOS') s. 195 — Stage in a 
j'tdiclal 2 ^'^oceeding^ icliat is — Oath^' — Delay." 

A Judge of tlie Presidency Small Cause Court, Calcutta, had dismissed 
six ap plications for sanction to prosecute the plaintiffs for having made false 
claims. On an application to tlie High Court under s. Il5 of the Civil 
Procedure Code to set aside the orders 

Held^ tluit under s. 195 of the Criminal Procedure Code the High Court 
is the superior Court to the Presidency Small Cause Court, and has power to 
deal with the order which was made by tliat Court. 

FJeld^ also, that ati application for leave to sue is a stage in a judicial 
proceeding, where sucli leave is necessary to give the Court jurisdiction. 

Ilelf also, that the delay in making the application for sanction to pro- 
secute had been satisfactorily explained, and was not in the circurnstances 
such as to prejudice the plaintiffs. 

Application. 

A Rale had been obtained oii an application made 
under s. 115 of the Civil Procedure Code to set aside an 
order made by the Third Judge of the Presidency 
Small Cause Court, Calcutta, refusing sanction to jjro- 
secnte Budbu Lai and Ragbnnatb Lai, who bad insti- 
tuted .31 suits in that Court to recover from one 
Cbattu Gope and 37 other defendants sums of money 
which were alleged by the plaintiffs, Budbu Lai and 
Raghunatli Lai, to have been lent to the several 

“ Application in tlie matter »f Small Cause Court Suit No. 15292 of 
1913. 
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(U'ftMulaiits (HI iiroiuiHSory notes ut Culcutta. The costs 
of (lelViidiiifi; these suits had been niidc'rtakon by the 
Govei'innent of the Province of Bihar and Orissa in 
the following circiiin,stance.s. Some time in 1912 a 
disi)ute had arisen in the Patna district between one 
Jagadis Narain Ld and one Ramhari Lai, regarding 
tiie possession oC a village Paiira the tenants of which 
had espoused the cause of Jagadis Narain Ld. There- 
upon Ramhari Lai instituted a number of suits against 
many of the tenants in the Civil Courts of the Patna 
district. All these suits were dismissed and were 
■declared to be false. Thereafter at, so it is alleged, 
Ramhari Lai’s instigation the two plaintiffs, Budlui 
Lai and Raghunath Lai, who are related to Ramhari 
Lai, instituted these 31 suits in the Presidency Small 
Cause Court against 40 tenants of the Pan ra village, 
who oh receipt of the summonses petitioned the 
District Magistrate of Patna and the Subdi visional 
Officer of Bihar. As the result of inquiries the local 
G-overmnent decided to defray the costs of defending 
these suits. 

Of the 31 suits filed 29 were set down for trial ; but 
at the hearing the plaintiffs made no attempt to iirove 
their claims, but agreed to abide by the statements 
made by the defendants facing the Ganges. The 
defendants were accordingly affirmed and all denied 
liability and also denied that they had in fact ever 
come to Calcutta. All the suits were then dismissed 
with costs on the 23rd March 1914. 

On the 2Ist December 1914, 29 applications were 
hied before the Third Judge of the Presidency Small 
Cause Court on behalf of the 38 defendants for sanction 
under s. 195 of the Criminal Procedure Code to prose- 
cute the plaintiffs, BudKa Lai and Raghunath Lai, for 
having committed offences punishable under ss. 193 and 
209 of the Indian Penal Code. Of the 29 applications 
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18 were subsequently witMrawn to save costs, and it I9t5 
was thought that the ends of justice, vrould be inet, if budhiTlai. 
the plaintiffs were convicted and punished on some of \ 
the cases. The remaining 11 applications came up for gope. 
hearing before the Third Judge of the Presidency 
Small Cause Court on the 1st May 1915 ; but before 
the hearing was commenced 5 more applications were 
withdrawn at the suggestion of the Court. The re- 
maining six. applications (three against each plaintiff), 
were then heard together and dismissed on the 
grounds : — ■ 

(i) . That there had been a delay of 10 months in 
making the.se applications, as to which no explanation 
had been offered ; 

(ii) That as the suits had been decided on special . . - 
oaths, the Court was precluded from going into the 
merits ; and 

(iii) That s. 195 of the Criminal Procedure Code did 
not apply because the applications for leave to sue, on 
which the i)iain tiffs had been solernnly affirmed, were, 
made before different Judges of the Court on different 
dates, and because there is no provision for such an 
oath at the time of taking leave to sue in the Rules of 
Practice of the Presidency Small Cause Court or in 
the Act itself. 

Mr. Eardley Norton (with him Mr. H. G. Pearson) 
showed cause. The application under s. 115 of the 
Civil Procedure Code is misconceived and cannot lie : 
mQ Hem Chandra Ray v. Atal Behari BayXT). But 
even if such an application could be made under s. 115 
of the Civil Procedure Code, no grounds have been 
shown for setting aside the order of the lower Court. 

The case at most can only fall under cl. (c) of s. 115 ; and 
it has been repeatedly held that, although a judgment 

(1) (1908) I. L. R. 35 Calc. 909. 
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m;iy be wrong, tliat is of' itself no ground for the 
exercise by a High Court of the powers given by s. 115 
of the Civil Procedure Code. The High Court will 
oiilyl exercise such power where the decision is per- 
verse, or in cases of grave and otherwise irreparable 
injustice : Kristammi Naidu y. Chapa Naidu (1) and 
Ismalji Ibrahimfi ]Sf agree v. V. C. Madeod, Receiver 
(2). Further delay is fatal: Deputy Legal Ttemem- 
l)rancm\ Bih'ir and Orissa y. Ram U dak Singh (Si- 
Delay was one of the grounds on which the lower 
Court rightly dismissed the applications for sanction 
to prosecute the plaintiffs. No explanation of the 
delay was offered when the applications Avere heard; 
and the fact tliat some explanation has now ])eeii given 
is no reason for inteiiering with the order of the lower 
Court. 

The Standing Counsel {Mr. B. C. Mitter) (with liiin 
Mr. N. N. Gupta) contended that the application liad 
been clearly brought to the proper Court : see Rama- 
dhan Bania y. Seivbalalc Singh ('4), Ram Charan 
Chanda Talukdar v. Taripidia (5), and In re an 
Attorney (6). Delay is not a fatal objection: Deputy 
Legal Eemeinbrancer, Bihar and Orissa v. Ram Udnr 
Singh (3) and the delay in this case was uunAmidalde 
and has been explained. 

Ohaudhitei J. In these matters, I issued Rules on 
the plaintiffs in the above suits to show cause Avhy 
the order refusing sanction to prosecute them should 
not be set aside, or why an enquiry should iiot be 
directed in order to grant such sanction. The appli- 
cation was headed “ In the matter of section 115 of 

(1) (1893) I. L. R. 17 Mad. 410. (4) (1910) L L. R. 37 Gale. 714. 

(2) (1906) 1. L. R. 13 Bom. 1-38. , (5) (1912) I. L. R. 39 Gale. 774. 

(3) (1914) 21 C. L. J. 193 ; (6) (1913) T. L. R, 41 Gale. 446, 

19 C. W.-K. 441. 
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tlie Code of Civil Procedure,” but when it was made, it 
appeared to me to be more appropriate to head it 
under the Criminal Procedure Code, and in fact the 
learned Standing Counsel treated it as such an applica- 
tion. It has been argued that it does not come under 
section 115 of the Code of Civil Procedure. This 
is not necessarjf to consider. Under section 195 of the 
Code of Criminal Procedure this Court is the superior 
Court of the Presidency Small Cause Court, and has 
power to deal with the order which was made by that 
Court. This has not been seriously contested by 
learned counsel who appeared for the plaintiffs. 
Formal amendment of the heading will, if necessary, 
be made. So far as the verification of the application 
before me is concerned, it is undoubtedly faulty; but 
inasmuch as I think that this is a fit case for an enquiry 
before sanction is granted, I do not think that such 
faulty verification much matters. The learned Judge 
who dealt with the application in the Small Cause Court 
does not appear to me to have taken a correct view 
of the nature of an application for leave to sue. He 
has held that such an application is not a stage in a 
Judicial proceeding. It seems to me that it is, where 
such leave is necessary to give the Court jurisdiction. 
Eule 87 of the Small Cause Court requires an applica- 
tion for leave to sue, to be verified as a plaint. It 
requires the party making stlch an application to be 
present with such evidence as may be required by the 
Court in support of the applicant’s allegations. The 
practice in the Small Cause Court has apparently been 
to take the oath of the party when he makes such an 
application. There is ample Jurisdiction in the Court 
to administer an oath at that stage, and such oath, 
when administered, is an oath taken in the course of 
a Judicial proceeding. I do not think it necessary in 
the view I take to deal with the cases which have 

44 
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been cited on this point. Learned counsel, Mr. Norton, 
has rightly contended there has been considerable 
delay in this matter. The delay has been explained in 
the affidavits before me. No doubt there was no ex- 
planation of the delay before the learned Judge, before 
whom the application was originally made ; and 
although Mr. Pearson, who ajtpeared for the plaintiffs, 
asked for such explanation, no explanation was given. 
It has, however, been given now. It would undoubted- 
ly have been better if such explanation had been then 
given ; but thereus no reason to doubt the facts which 
have now been placed before me. In the circum- 
stances, some of the delay was unavoidable especially, 
as references had to be made to the Bihar Govern- 
ment. The delay in this matter is not such as to 
lead me to think that there is any likelihood of 
the plaintiffs being prejudiced. The prosecution has 
been taken up by the Crown. 1 direct that an en- 
quiry be held by the learned Judge as to whether 
sanction should be given upon the materials placed 
before the Court. The Oaths Act under which the 
suits were dismissed, has nothing to do with the 
matter. The merits of the cases were not decided, as 
upon a trial, but the rehrlt of the special oath was the 
dismissal of the suits. But the grounds, upon which 
the jurisdiction of the Cotit't was invoked, when leave 
was asked for to institute the suits, are alleged to be 
false. ’Whether such grounds are true or untrue, are 
to be enquired into. I think the.se are fit cases for 
such an enquiry. If upon such enquiry it be found 
that the allegations were false and leave to sue was 
improperly obtained, sanction should be given to the 
Crown to prosecute the persons concerned. I make 
the Eules absolute. The matters being in the nature 
of criminal proceedings, I do not direct any costs, 
w. M. c. Rule absolute. 
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FULL BENCH. 


Be-^ore Sanderson C.J.^ Woodroffe^ Moolerjee. ffolmwood and 
D. Chatter jee J„. 

JNANADA SUNDARI CHOWDHURANI 
V. 

AMUDI SARKAE.* 

Second Appeal— Order of Settlement Officer settling rent^ tchether ope?i to 

second appeal — Bengal Tenancy Act (VJIl of 1885)^ ss. 105A (4)^ 106^ 

109A — Excess area. 

Per Curiam: When in a proceeding under s. 105 of the Bengal 
Tenancy Act the Settlement Officer is asked to increase the rent under sub-s, 
(4) in accordance with the rules laid down in s. 52, and the claim is 
refused on appeal to the Special Judge, on the ground that the land of the 
tenant is not proved to be in excess of the area for which rent has 
been previously paid, a second appeal is not barred by s, 109 A of that Act. 

Rameswar Singh v. Bhooneswar Jka (1), and Grant v Ram Relha 
Bkagat (2) considered. 

Per Mookerjee J. If in any proceeding under s. 105 questions under 
s. 105 a have been investigated and determined, the order of the Settle- 
ment Officer, though in form an order which settles a fair and equitable 
rent, does in substance embody a decision of questions within the scope of 
s. 105 a, and consequently of s. 106. Such a decision is not one merely 
settling a rent within the rneaning of s. 109 A and is consequently liable 
to be challenged by way of second appeal to the High Court. 

Repeeence to Full Bencli.* 

This was a reference made to a E’ull Bench by 
Woodroffe and Ooxe JJ. on 27th July 1914 in only one 

* Reference to Enll Bench in Appeal from Appellate Decree No. 577 of 
1909. 

(1) (1906) 4 0. L, J. 138. 


(2) (1910) 14 C. L. .J. no. 
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out of several analogous second appeals preferred by 
the lAaintiflf against the decision of H. Walinsley, Esq., 
Special Judge of Mymensingh, dated I4th July 1908, 
modifying the decision of Babu Beni Madhab 
Ghatterji, Settlement Officer of Myniensingh, dated 
14th February 1916. 

The facts are fully set out in the order of reference 
which was as follows 

WOODEOFFE AND CoxE JJ. These appeals arise out- of proceedings for 
the settlement of a fair and equitable rent, and the substantial question in 
controversy between the parties is whether the landlord is entitled to rent 
for the whole area ascertained by measurement to be within the tenants’ 
iioldings at the rates mentioned in the kabuliats whicli were executed by the 
tenants for these holdings before the passing of the Tenancy Act. One 
hahiUat has been translated and laid before us a.s a sample of their terms. 
This was executed by the tenant in respect of 6 annas odd described in 
the schedule ” and the tenant promised to pay Its. 29 odd as rent for tlis 
said lands according to the description and rates given below ” The 
schedule gave the area, boundaries and classification of eaeli plot, and ended 
in an abstract showing (i) the total area of each class of land, {ii) the rate 
of rent per area of that class, and (i«) the total rent payable for the area in 
each class. It was stipulated in the kabuUat that the landlord could have 
the land measured within the term, and if the area or the classification was 
found to be wrong, the tenant would be bound to pay additional rent or be 
entitled to a reduction of rent, as the case might be. 

The Settlemnt Officer held that these stipulations in the kahuUaU regard- 
ing the payment of rent according to the result of a further measuremeot 
were valid and decided the point in controversy in favour of the plaintiff. 
The learned District Judge has reversed the Settlement Officer’s decision on 
that point and the plaintiff appeals. 

It appears to us that the Settlement Officer’s decision is in accordance 
with the principles laid down in JSaj-l'M/nar Sahay w Earn Lai 

Singh (1), and Akhar Ali Mian v, Mussamat Hira Bihi (2), with which, on 
this point, we are in agreement. On the merits, therefore, we think tliat 
the appeal should succeed. 

A preliminary objection, however, has been taken that no appeal lies on 
the ground that the decision of the District Judge is a decision settling a 
rent within the meaning of section 109A of the Tenancy Act. It was 

(1) (1907) 5 C. L. J. 538. (2) (1912) 16 C, L. J. 182. 
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held io Akbar A li Mian v. Mussamat Him Bihi (1), cited above, that in 
cases of this nature an appeal lay. The question, however, was not dis- 
cussed and the decision proceeded on the principle of stare decisis^ the 
rulings followed being 3iatJiiira Mohan Lahiri v. Uma Sundari Debt (2), 
and Rajkumar Pratap Sahay v. Matn Lai Singh (3), quoted above. 
The latter ruling is clearly in point. The facts were almost exactly 
% the same as those of the case now before us. I'he decision of 
Mathura Mohun Lahln v. Uma Sundar Dehi (2), was under the un- 
amended Act, but the principle on which it proceeded seems to ns to be 
the same. Under the Act it then stood an appeal lay to this Court from 
- the decision of a Special Judge ‘ in any ca.se under section 106.’ Section 
106 dealt with disputes over the correctness of an entry in the record of 
riglits (not being an entry of a rent settled). Consequently, disputes over 
an entry of a rent settled did not come within section 106, and so 
could not be the subject of an appeal to this Court. It was held, however, 
in the case cited that when, in proceedings taken on the application of a 
landlord for the settlement of rent, the liability of the tenants to pay rent 
on account of any alleged excess area was deci led, an appeal lay to this'* 
Court. 

On the other hand the opposite view was taken in Itameswar Singh v. 
Bhooneswar Jha (4), and Grant v. Rain Rekha Bhagat (5), that in cases of 
this nature no second appeal lay. A reference to the papers of the last- 
mentioned case shows that in it increased rent was claimed on the ground of 
an increase of area. In our opinion these two cases cannot be reconciled 
with the other cases mentioned above,- and the point can only be settled by 
a Full Bencli. 

We would formulate the point as follows : ‘‘ When in a proceeding; 
under section 105 of the Bengal Tenancy Act, the Settlement Officer is; 
asked to increase the rent under sub-section (4) in accordance with the rules, 
laid down in section 52, and the claim is refused, on appeal to the Special 
Judge, on the ground that the laud of the tenant is not proved to be in 
excess of the area for which rant has been previously paid, is a Second 
Appeal barred by Section 109A of the Act ” 

We make this reference in Appeal No. 577. The other analogous 
appeals will remain periding till this is disposed of . The rules granted in 
these cases are discharged as no possible question of jurisdiction arises, 

Babu Dwarkanath Cliakravarti, (with him Babtt. 
Chandra Kanta Ghose, Baba Girij a Prasanna Roy 

(1) (1912) 16 C. L. J. 182. (.=?) (1907) 6 0. L. J. 538. 

(2) (1897) I. L. R. 25 Calc. 34. (4) (1906) 4 C. L. J. 138. 

(5) (1910) 14 C. L. J. II J. 
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Chowdhuri and Babti Nil Kanla Ghose), for the 
appellant. 

[Babu Upendra Nath Roy. As tin; question is com- 
mon to several other analogous appeals in which I 
appear with Manlvi Nurrnddin Ahmed and Babu 
Kumar Sankar Roy, we pray that we may be heard 
also.] 

[Sanderson O.J. Only one case lias been referred.] 
Therefore only that case is before your Lordships 
under the order of reference. I have no objection to 
my friend appearing for the respondent. 

[Sanderson O.J. (to Resp.). As you are not in- 
structed we will hear you as amicus curia}.] 

All these cases were governed by one and the same 
judgment and the question referred to the Full Bench 
occurs in most of these cases. (Reads referring order 
and section 109(A) of the Bengal Tenancy Act r'usecond 
appeals). Clause (5) provides for appeals in all matters 
except a settlement of rent; therefore in an appeal 
from the judgment of a Special Judge in which he has 
settled a rate of rent, the particulars are open to the 
High Court. 

[Sanderson C.J. If the High Court does not 
accept these -particulars, it is open to them to 
settle a fair rate of rent.] 

Re scheme, see section 101 (Chapter X of the 
Bengal Tenancy Actj when a record of rights can 
he directed by the Government of India, or tlie Local 
Government. After this record has i)een prepared 
we find section 103(a). The Settlement Officer is to 
invite objections, and these are decided and record 
is finally jrablished. Then comes section 105(A) 
which was not originally in this Act, being a new 
section added in 1907 to the old Act. In this appeal 
we are concerned with the law in East Bengal. Ob- 
jections that might come under section 106 were raised 
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under section 105. Held by the Full Bench as now 
provided by section 105(a), that the Settlement Officer 
has to settle dispute and then settle rent. Therefore 
that matter, after all disputes are settled, is not open to 
.second appeal. [Reads the proviso to section 109(A).] 
A matter already decided under section 106 need not 
be decided under section 105(A), and therefore the 
main distinction is this : — if the Settlement Officer 
under section 105 decides any question as to status 
arising under section 105, a second appeal lies ; but so 
far as the Settlement Officer or Special Judge decides a 
question (after all other disputes) as to fair rent, no 
second appeal lies. This shows how the proviso to 
section 1(>9(A) was made. 

[Sandeeson C.J. Your point then is that the deci- 
sion in which this is an appeal was not a decision 
settling rent.] 

I put it in the affirmative and not negative. 

[Holmwood J. Does it come under section 105A ? 
It may come under section 106, but no suit was 
brought.] 

The question was raised before, the Settlement 
Officer, and it makes no difference whether it was 
a separate suit or not. The stipulation was that if on 
future measurement the area be found to be in excess 
the tenant would pay more rent. 

[Sanderson C.J. The question now is whether 
the existing rate should be applied to the new area as 
determination of fair rent.] 

The new area would help him to determine the 
question of additional rent. 

[Sanderson O.J. The Settlement Officer was really 
deciding the area of each holding.] 

The rent was more arithmetic and may come in 
under clauses (e) and (f). 
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[Sanderson C.J. There is no question of liability 
to pay rent, only the area of the holding.] 

[MookerJEB J. The tenant’s cas3 was tivat he was 
liable to pay for a certain area but not for what was in 
excess. Then the question is, — is this land in the 
occupation of the tenant for which he is liable to pay 
rent? But that is not a question under section 105(A).] 

The first case is that of Bajkimiar Pratap Sahay 
V. Pmn LBl SUnghd). Clause 09) of section 109 is now 
.section 109, A). 

The next is that of Akhar Ali Mian v. Hira Bihi 
(2). Bajkumar Pmtap Sahai/s Case (\) has already 
been referred to in the Full Bench decision of Prithi 
Chaticl Lai Chowdhnry v. Basarat Ali (3) where also 
the question as to the competence of a second appeal 
was raised, this decision being approved. 

[Sanderson C.J. But no reference is made to 
section 105A.] 

Those cases were decided before the amendment 
made in 1907. One of my submissions would be that 
the question has not only been .settled by decisions of 
the Divisional Courts but also has found approval in 
the Full Bench decision. 

[Sanderson C.J. We don’t wish to hear you any 
further Mr. Chakravarti; we must now ask for the 
assistance of the amicus curice. 

Babu Upendra Lai Ray {amicus curke), for the 
respondent. The whole que.stion depend.s on the con- 
struction of section 109A, This section clearly limits 
the right of appeal in a case under section 105 to 
a decision settling rent and further limits the right 
of second appeal under section 100 of the new Code 
of Civil Procedure (corresponding to Chapter XLII 

(1)(1907) 5 C. L. J. 538. (2)(19l2) 16 C. L. J. 182. 183. 

(.3)(1909)I.L.E.37Calo.30. 
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of the old Code). I do not find that this point was 
ever considered. 

[Mookeejee J. Is not the que.stion of the legal 
effect of a contract between the parties a question 
of law? Section 100 of the Code of Civil Procedure 
does not shut out an appeal.] 

The lower Appellate Court has decided the matter 
as one of fact and not of law. I submit that a right of 
appeal is given subject to the provisions of section 100 
of the Code of Civil Procedure. 

[Mookeejee J. An appeal is therefore not in- 
competent, but limited to questions that can be taken 
under section 100 of the Code.] 

The question referred is whether an appeal lies, 
and the aiDpellant must show that a second appeal 
lies. 

[Mookeejee J. That point has been decided against 
you by the referring Bench.] 

I am prepared to show that no aj)peal lies. 

[Mookeejee J. This is most extraordinary. You 
begin by saying that there is no question of law and 
thereby begin the appeal and yet say no appeal lies.] 

\_Bahu Bwarka Nath Chakravarti. In Rajkumar 
Pratap Sahay v. 'Ram Lai Singh (1) though the 
appeal was incompetent still it was dismissed on the 
merits.] 

I subipit that this decision is not based on an 
illegal effect of the contract. 

[Mookeejee J. You are now arguing on the basis 
that an appeal is competent, but uo question of law 
arises.] 

I say that no second appeal can lie and this is sub- 
stantially the referring order. A second appeal lies 
under section 109A if certain points don’t arise and 
if it is not covered by .section 100 of the Code. 

(1) (1907) 5 0. L.-J. 538. 
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I inust lay before 3^oar Lordships two decisions 
wliere the contrary was laid down, viz., Rameswar 
SiiKjh w Bh/miPS'C-ar Jha {Vj. 

The iie.xt. case is that of W. M. Grant v.- Ram 
Rekha Bhntjat ( 2 j. 

[Holmwood J. There is nothing in that conflicting 
with Rajkumar Pratap Sahay’s case ( 3 ). In fact 
I cleat! 3' gnarded myself on that point. We sent the 
case back for a finding if two points did arise, for on 
those two points an appeal would lie.] 

In this case also there i.s a finding of fiict that 
plaintiff had tota!l3’ failed to prove excess area. I don’t 
'know the facts of the particnlar special appeal referred 
to the Full Bench but only of one of the analagons 
appeals in which I appear. The lower Appellate Court 
totall3' disbelieves plaintiffs’ case and finds no excess 
area and piirj)orts to settle a fair and equitable rent 
with regard to tlie whole holding. 

[SA.NDEESON O.J. I don’t think the landlord is 
appealing from that part of the judgment regarding 
rent.] ' 

The question whether there was an excess area 
■or not is to be determined by the Court of facts. 

[D. Chatterjbe J. There are several particulars 
to be considered with regard to .settling a fair rate of 
rent, one being increase of area, and another of rate 
of rent. Your submission is that the finding is one of 
fcict and therefore no second appeal lies.] ' 

Yes. 

[Mooker-jee j. If, as a matter of fact, rent was t lien 
based bn an incorrect assumption, do 3’ou sa3^ the 
landlord is not now entitled to rent on the correct 
basis ?] 

<1) (1906) I. L. U. 33 Calc. 837,839 ; (2) (1910) 14 0. L. J. 110. 

4 C. L. J. 138. ■ ‘ , (3) (1907) 5 C. L. .J. 538. 
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Isay that the increase now found was no increase 
at all. 

[Mooebrjee J. But if the finding of the Subordi- 
nate Judge as to consolidated rent irrespective of area 
is contrary to the terms of the contract, is it not a 
question of law ?] 

On the face of it, I submit, it is not. 

There can be no doubt it is a decision settling fair 
and equitable rent. I di'aw your Lordships’ attention 
to section lOoA. If in one case it is a finding of fact 
I do not see why in the other it should not also be a 
finding of fact. No .loubt section 105A lays down 
certain particulars a settlement officer was to decide 
in settling fair rent. 

The first thing I want to place before your Lordships 
is whether the case now made by my learned friend 
conies under any of the clauses of section 10.5A. 

[Sanderson C.J. Does any other learned gentleman 
appear in any of the other analogous cases ?] 

Matilvi Nurruddin Ahmed (amicus curice), for 
respondent in an appeal analogous to the one referred 
to the Full Bench. I submit that under section 52 the 
Settlement Officer had jurisdiction to settle fair rent, 
and no appeal lies. The cases cited by the appellant 
refer to cases under section 30 re price of crops and 
not to cases under section 52. Vide the decision in 
Paltoo Panday v. Sri Newas Prasad Singh (1). 

If under section 105 the question of excess area 
can be gone into and the Settlement Officer goes into it 
and settles fair rent, it is a settlement of rent. I sub- 
mit therefore that this is essentially a question under 
section 105 and therefore there is no second appeal. 
Of course I can’t go into the merits of the case as I did 
not appear in the case referred to the Fall Bench and 
this is the view of Mitra J. in Ramesh’car Singh v. 

(1) (1913) 18 G. W. N. 165. 
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Bhoonesivar Jha (1). Fn the case of Bajkumar Prakip 
Sahay y. Ram Lai Singh (2), tliere was no excess area 
and no settlement of rent, but in the present case the 
Judge goes into the question of fair and equitable 
rent, and therefore I submit he settles fair rent. AJcbar 
Ali Mian v. Mtissamat Hira Bibi C6), is apparently 
based on Bajimmar Pratap Sahay y. Ram Lai 
Singh (2), and is not against me. The decision in 
Mathura Mohun Lahiri v. Uma Sandari Dehi (4), 
does not refer to any earlier cases in which it was 
held that no appeal lay in such cases. 

[Sanderson O.J. The head note does not seem to 
help you.] 

Head notes are sometimes misleading. I shall read 
a portion of the judgment (I. L. R. 25 Calc, at page ?.4). 
It does not appear that in this case there was any 
decision settling rent. There are earlier cases in which 
it has been held that a decision under section 105 
‘settling rent is not open to appeal : Sheivbarat 
Koer Y. Nirpat Roy (5), followed in Lala Kirut 
Narain v. Palukdhari Panday (6), and another case 
in Accha Mian Ghoiodhry y. Durga Churn Law (7). 

[Mookerjee J. What was the quest! oir there?] 

I submit that case is in wider terms. The prin- 
ciple is that wherever there is a question of rent and 
that question of rent has been settled there is no- 
second appeal. 

In the case of Bameswar Singh v. Bhooneswar 
Jha (8), Mitra d.’s fh'ctww in the concluding portion 
at page 141 has been cited with approval by Mookei-jee 
J. in Bajkumar Pratap Sahay v. Bam Lai Singh (2). 

[Sanderson O.J. Is that just what the lower 

(1) (1906) I.L.R.33 Gale. 837, 839. (5) (1889) I. L. U. 16 Calc. 696. 

(2) (1907) 8 C. L. J. 538. (6) (1889) I L. R. 17 Calc. 326. 

(3) (1912) 16 C. L. J. 182. (7) (1897)1. L. R. 25 Calc. 146. 

(4) (1897) 1. L. R. 25 Calc. 34. (8) (19)6) 4 C. L. J. 138. 
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Court’s judgment is in this case that there was no 
excess lands ?] 


In that case there was a claim of additional rent 
for excess area and there was no question (as here) of 
settling fair and equitable rent. Here the Subordi- 
nate Judge holds the landlord has failed to prove any 
excess lands and then has gone on to determine what 
is fair and equitable rent, (the application is for that 
only) and this is clearly a case under section 105, and 
if this is not a case of settlement of rent it is difficult 
to conceive what is. 

The appellant was not not called upon to i^eply. 


SrjNDABI 

Ghowdhtjeani 

Am.udi 

Sarkae. 


Sanderson O.J. The question which was referred to 
this Court relates to a preliminary iioint as to whether 
there was a second appeal, under the circumstances 
of this case, and it is stated at page 2 of the paper* 
before me as follows: “when in a proceeding under 
section 105 of the Bengal Tenancy Act, the Settlement 
Officer is asked to increase the rent under sub-section 
\ 4 ) in accordance with the rules laid down in section 
52, and the claim is refused, on appeal to the Special 
Judge, on the ground that the land of the tenant is not 
proved to be in excess of the area for which rent has 
been previously paid, is a second appeal barred by 
section 109A of the Act.” 

The Settlement Officer had decided that the tenants 
were in possession of land which was in excess of the 
area mentioned in the tenancy agreement. The tenancy 
agreement provided that the landlord could have the 
land measured within the term, -and if the area or the 
classification was found to be wrong the tenant would 
be bound to pay the additional rent or be entitled to 
a reduction of rent, as the case might be. The Settle- 
ment Officer held that by reason of that provision it 


Letter of Reference. 


614 


1916 

' Jnanaba 
Su>iDAai 
€HOWDHtJRANI 

Ahudi 

Sabkar. 

Sanderson 

C.J. 


INDIAN LAW REPORTS. F VOL- XLIIL 

was open to the landlord to have the matter of the 
area enquired into. He, .therefore, proceeded to en- 
quire into it, and held, as I have already said, that the 
tenants were in fact in possession of excess land. 

The tenant thereupon appealed to the SpecialJudge 
who reversed the decision of the Settlement Officer 
upoir the question as to whether the teinints were in 
possession of excess land. He then proceeded to 
deal with the rates of rent with regard to the lands 
which were specified in the tenancy agreement. His 
judgment is to be found at pages 26 and 27 of the 
paper book of Appeal No. 2915 of 1908. I need not 
read it. He begins his judgment, with regard to the 
first finding in this way, “ Next comes the question 
whether the tenants have been found to be in pos.ses- 
sion of any excess land ; ” and, his conclusion is that 
“ for these reasons I hold that the Settlement Ofiicer 
was wrong in finding that the tenants or many of them, 
are in possession of excess land.” Then at page 27 he 
proceeds to deal with the question of rent. Now, the 
decision of this question depends upon a few sections 
of the Bengal Tenancy Act which I propose to read. 
The first section to which I need draw attention is 
section 52. I do not intend to read but merely men- 
tion it, for the purpose of showing that I have not for- 
gotten it. Section 105 sub-section (Z) provides that 
“when, in any case in which a settlement of land- 
revenue is not being made or isiiot about to be made, 
either the landlord or the tenant applies, within two 
months from the date of the certificate of the final 
publication of the record-of-rights under section 103A, 
sub-section (2), lor a settlement of rent, the Revenue- 
officer shall settle a fair and equitable rent in respect 
of the land held by the tenant.” Then section 105A 
provides, “ where in any proceedings for the settlement 
of rents under this part, any of the following issues 
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arise -(a) whetlaer the land is or is not, liable to the 

payment of rent. . the 

Revenue-officer shall try and decide such issue and 
settle the rent under section 105 accordingly.” The 
section 119A, sub-section (3) provides “ subject to the 
provisions of Chapter XLII of the Code of Civil Pro- 
cedure an appeal shall lie to the High Court from the 
decision of a Special Judge in any case under this sec- 
tion (not being a decision settling a rent) as if he were 
a Court subordinate to the High Court within the 
meaning of the first section of that chapter : Provided 
that, if in a second appeal the High Court alters the 
decision of the Special Judge in respect of any of the 
particulars with reference to which the rent of any 
tenurn or holding has been settled, the Court may settle- 
a new rent for the tenure or holding,” and so on. 

Now, in my judgment, section 109A clearly contem- 
plates an appeal from the Special Judge to the High 
Qom'i,withreference tot}iepa7'ticulars in respect of 
which the decision which settles the rent is given.. 
It was argued by the learned vakil who appeared for 
the appellant that the matter upon which the judg- 
ment was given in this case was a particular ‘ with 
reference to which the rent of any tenure or holding 
has been settled,’ or to put in the negative way, it was 
‘ not merely a decision settling a rent.’ I agree with 
his contention. I can quite see that a matter such as 
this between the landlord and tenant may be a inatter 
of great importance which may involve not only a 
question of fact but a question of law, as it seemed 
to me the question in this case did involve a question 
of fact as well as of law. First of all, it was alleged 
that under the terms of the agreement the landlord 
was entitled to go beyond the area which was speci- 
fied in the agreement, and was entitled to have the 
area of the land remeasured and settled which was. 
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clearly a question of law, and, it also involved the 
question of fact whetlier the area contended for by the 
landlord was the right one or that contended for by 
the tenant was the right one. 

For these reasons, I came to the conclusion that 
that part of the judgment of the Special Judge in 
which he overruled the judgment of the Settlement 
Officer, was ‘ not merely a decision which settled the 
rent’. Therefore, there was an appeal from the deci- 
sion of the Special Judge to the High Court. The 
conclusion at which I have arrived upon a considera- 
tion of these sections is supported by the decisions 
which were cited on behalf of the appellant. It is 
only necessary for me to say, therefore, that the 
answer which, in my opinion, ought to be given to 
the question that has been referred is that the appeal 
in this case is not barred by section 109A of the Act. 

I, therefore, think that the appeal ought to be 
entertained, and having been entertained it ought to 
be allowed, and the decision of the settlement officer 
restored with costs including those of both of this 
Reference and in the Division Bench. 

WOODROFPB J. I agree that the question referred 
to us should be answered in the negative, and there- 
fore an appeal lies. On the merits also, as is stated in 
the referring order, I think that the appeal should 
succeed. 

M00KER.TEB J. The question referred for decision 
by this Full Bench has been framed in the following 
terms: — “W'hen in a proceeding under section 105 
of the Bengal Tenancy Act, the Settlement Officer is 
asked to increase the rent under sub-section (4) in 
accordance with the rules laid down in section 52, 
and the claim is refused, on appeal to the Special 
Judge, on the ground that the land of the tenant is 
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not proved to be in excess of the area for which rent 
bas been previously joaid, is a second appeal barred by 
section 109A of the Act ?” In my opinion, this cprestion 
should be answered in the negati ve on a true inter- 
pretation of sub-section (5) of section 109A of the Bengal 
Tenancy Act. That sub-section provides that, “ subject 
to the provisions of Chapter XLII of the Code of 
Civil Procedure, 1882, an appeal shall lie to the High 
Court from the decision of a Special Judge in any case 
under this section { 7 iot being a decision settling a 
rent) as if he were a Court subordinate to the High 
Court within the meaning of the first section of that 
Chapter.” In the case before us, j)roceedings were 
initiated under section 105, which is mentioned in 
sub-sections il) and (2) of section 109A. Consequently, 
an appeal lies to this Court from the decision of the 
Sjrecial Judge provided his decision is not “ a decision 
settling a rent.” 

To determine the precise scope of this expression, 
it is necessary to examine briefly the scheme of 
Chapter X of the Bengal Tenancy Act in which 
section 109A finds a place. This chapter is divided 
into four parts. The first part, which treats of the 
preparation and publication of records-of-i’ights, com- 
prises sections 101 to 103B. The second part contains 
sections 104 to 104 J and deals with questions of settle- 
ment of rents, preparation of settlement rent rolls, 
and disposal of objections, in cases where a settle- 
ment of land revenue is being or is about to be 
made. The third part, which includes sections 105 to 
109A, treats of settlement of rents and decision of 
disputes in cases where a settlement of laud revenue 
is not being or is not about to be made. The fourth 
part, which covers sections 109B to 115A, embodies sup- 
irlemental provisions. Consequently, when a record 
of rights has been prepared and finally published 

45 
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nncler snb-section {2) of section 103A, if, as in tlie 
case before us, a settlement of land revenue is not 
being or is not about to be made, it is oj^en to the 
parties, landlord or tenant, to initiate proceedings, 
either under section 105 or under section 106. Section 
106 enables them to institute a.siiit before a Revenue- 
officer to challenge the correctness of the entries 
made in the record of rights. This may be regarded 
as the procedure f dr a direct challenge of the entries 
in the record. If a proceeding is, on the other hand, 
instituted under section 105 for a settlement of tlie 
rent by the Revenue-officer, the duty is cast upon him 
to settle a fair and equitable rent in respect of the 
land held by the tenant. Such a proceeding may 
follow the result of a suit, if any, instituted under 
section 106, or recourse may be had to it without the 
prior institution of a suit under that section. In the 
latter event, there may be an indirect challenge of the 
correctness of the entries in the record of rights. The 
provision for this contingency is embodied in section 
105x\, which authorises the investigation of specified 
j)articulars in the course of a settlement of fair rent 
under section 105, provided there has been no prior 
decision upon those questions in a suit under section 
106. 

The history of the introduction of section 105A, 
which was explained in the judgment of the Full 
Bench in Pirthi Ghand Lai Ohowdhury v. Basarat 
Ali (1) and later on summarised in Paltoo Panday v. 
Sri Newas Prasad Singh (2), throws light upon the 
solution of the question raised before'us. It was point- 
ed out in these cases that although section 105 did not 
by itself, in its original form, contemjjlate an investi- 
gation into the question of correctness of the entries 
in the record of rights, yet a practice had grown up 

(1) (1909) I. L. 11. 37 Calc. 30. (2) (1913) 18 C. W. N. 165. 
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in proceeding.s under that section to decide questions 
which, the Legislature contemplated, should be 
determined by a suit under section 106. To put the 
matter in another way, the iDarties were placed in the 
same position as if a suit under section 106 and a 
proceeding under section 105 had been simultaneously 
instituted and consolidated, and an amalgamated trial 
held for the Investigation of the question of fair and 
equitable rent. This led to the enactment of section 
lOoA, which regularises the practice that had gradually 
developed ; and the Revenue-officers, while .seized of 
proceedings under section 105, were expressly autho- 
rized to determine questions mentioned in irection 
105A which, in the ordinary cour.se, would form the 
subject of an enquiry under section 106. This 
conclusively answers the objection suggested in the 
course of the argument that the Settlement Officer in 
the case before us had no jurisdiction to determine 
the question of excess area: Paltoo Panday v. Sri 
Neivas Prosacl Singh {!]. It follows accordingly that 
if in any proceeding under section 105, questions 
under section 105A have been investigated and deter- 
mined, the order of the Settlement Officer, though in 
form an order which settles a fair and equitable rent, 
does in substance embody a decision of questions wi thin, 
the scope of section 105A, and consequently of section 
106. If the order is of that description, we cannot 
reasonably hold that the decision of the Settlement 
Officer is a decision merely settling a rent within the 
meaning of section 109A, and consequently not 
liable to be cliallenged by way of second appeal to this 
Court. We cannot be invited to .sacrifice substance 
to form, to look merely at the label and not the 
contents of the adjudication. If the questions s]3ecifled 
in section 1Q5A had been decided in a suit under 
(1) (1913) 18 0. W. N. 165. 
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section 106, the determination by the Revenue autliori- 
ties would not be final ; the appellate decision of the 
Special Judge would be liable to be tested in second 
appeal to this Court. It cannot, on principle, make any 
difference that those very questions have been deter- 
mined by the very same authorities, in a proceeding 
under section 105. This view is amply borne out by 
the proviso to section 109A, which contemplates the 
possibility of interference by the High Court with the 
determination by the Revenue Officer and the Special 
Judge of the particulars essential for a settlement of 
fair and equitable rent. In the case before us, tiio 
substantial question in controversy between the 
parties was, whether the tenant was litible to pay rent 
in respect of what may be compendiously called 
“ excess land.” The case for the landlord was that the 
area in the occupation of the tenant exceeded the area 
mentioned in the contract of tenancy. Tlie landlord, 
consequently, claimed assessment of rent on the 
difference between these two areas and prajmd that a 
fair and equitable rent might be settled in respect of 
all the lauds in the liolding. The tenant repelled the 
suggestion that he was in possession of excess lands. 
The Settlement Officer came to the conclusion that the 
tenant was in occupation of excess area, in other words, 
that the area in his occupation exceeded the area for 
which rent had hitherto been paid by him ; and he 
assessed fair rent on this basis. Upon appeal, the 
Special Judge has reversed that decision. Oonse- 
quently, although the decision of the Special Judge 
has settled a fair and equitable rent, it has also deter- 
mined a question of fundamental imiwrtance to the 
parties, namely, what are the lands liable to be 
assessed with fair and equitable rent. Clearly, a second 
appeal is not barred with regard to the determination 
of the latter question. 
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The distinction, I have just explained was recog- 
nised as early as 1897 in Mathura Molvun Lahiri v. 
Uma Sandari Debt (1), where a question arose, 
whether the tenant was in occupation of excess land. 
The answer depended upon the determination of the 
length of the standard pole used for measurement ol 
the land. The Court of first instance went into this 
question and came to a finding ; but upon appeal, the 
Special Judge declined to investigate the matter. This 
Court held that a second appeal was competent, as the 
question was in essence, not of fair and equitable rent, 
but of the area of the land included in the tenancy^ 
Mr. Justice Macpherson observed that the appeal did 
not raise any question as to what the fair and equit- 
able rent was, but it did raise questions as to a matter 
which must be decided before the Settlement Officer 
could settle the amount of rent payable, namely, the 
area of the land in respect of which the landlord was 
entitled to have the rent assessed. This view was 
followed in the cases of Bajkumar Pratap Sahay v. 
Ram Lai Singh (2), Ahbar Ali Mian v. Mussamat 
Hira Bibi (8), Laklii Narain v. Sri Ram (4) and 
Paltoo Panday v. Std Newas Prosad (5). The same 
principle underlies the decision of the Full Bench in 
Pirthi Chaml Lai Choudhury v. Basarat Ali (6), 
where the Courts below had decided a question failing 
within the scope of clause (c) of section 105 A, namely, 
a question as to the status of the tenant. 

It has been argued, however, that a different view 
was taken in Shewbarat Koer v. Nirvat Roy (7), Lala 
Kirut Narain v. Palukdhari Panday (8), Rames- 
war Singh v. Bhooneswar Jha (9) and TV. M. Grant 

(1) (1897) I. L. R. 25 Calc. 34. (5) (1913) 18 0. W. N. 165. 

(2) (1907) 5 0. L. J. 538, (6) (1909) I. L. K. 37 Calc. 30. 

(3) (1912) 16 0. L. J. 182 (7) (1889) I. L. R. 16 Calc. 590. 

(4) (1911) 15 C. W. N. 920, 921. (8) (1889) I. L.R. 17 Calc. 326,328. 

(9) (1906) 4 0. L. J. 138. 
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V. Ram Rekha Bhagat (1). In my opinion, this con- 
tention is based upon an erroneous interpretation of 
the decisions mentioned. The case of Shewbarat Koer 
V. Nirpat Roy (2) plainly indicates that the ques- 
tion raised there related to the rent .settled and not 
to matters now included in .section lOoA. This is 
emi)hasised in Lola Kirut Narain v. Palakdhari 
Pa7iday (3), where Mr. Justice Ghose expressly stated 
that no question arose before him as to tlie particulai's 
entered in the record of rights; in fact, the question 
related exclusively to what was the fair and equitable 
rent. This, so far as I can gatlier, was also the view 
adopted in Ramesivar Singh v. Bhooneswar Jha (4), 
and W. M. Grant v. Ram Rekha Bhagat (1). I feel 
no doubt, accordingly, tliat tlie question propounded 
for the decision of the ihill Bench should be answered 
in the negative. 

As regards the merits, it has been argued tliat 
Chapter XLII of the Civil Procedure Code of 1882, 
mentioned in sub-section (3) of section 109 A, which 
has now been replaced by section 100 of the Civil 
Procedure Code of 1908, effectively bars the present 
appeal. There is irlainly no force in this contention. 
Sub-section (3) of section 109A merely provide.s that if 
the appeal is otherwise competent, it is to be heard 
as an appeal from appellate decree, subject to the rules 
laid down in that behalf in the Civil Procedure Code ; 
in other words, this Court can interfere in an appeal 
of this description, only if the decision of the lower 
Appellate Court involves an error of law. In this 
connection, our attention had been drawn to a passage 
in the judgment of the Special Judge where he states 
that the tenant was not in occupation of any exce.ss 
land. At flr.st sight, this may bear the appearance of 


(1) (1910) 14 0. L. J. no. . (3) (1889) I. L. R. IVGUo. 32G, 328. 

(2) (1889) I. L. R. 16 Calc. 696. (4) (1906) 4 G. L. J. 138. 
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a finding of fact not snccessfnlty assailable in second 
appeal. Bot, upon closer examination, it aj)pears that 
the finding involves an error of law. The Si^ecial 
Judge has held in substance that the tenant is not in 
occupation of excess land, because he must be deemed 
under his contract to be in occupation of the area 
mentioned therein. This overlooks the fundamental 
point that the contract itself provides that the land- 
lord will be at liberty to re-measure the lands. The 
lands have been actually re-measured in the settle- 
ment proceedings under Chapter X of the Bengal 
Tenancy Act, and the landlord -claims assessment of 
fair rent on the area so determined by the revenue 
authorities, which must, pfimd facie, be deemed 
correct under section 103B. The tenant defendant 
might possibly, either by the institution of a suit 
under section 106 or by way of objection in this verj^ 
proceeding, have established that the entry in the 
record-of-rights was erroneous, but he has not done 
so. Consequently, the landlord was entitled to have 
fair rent assessed on the basis of the area as found by 
the Settlement Officer, and this was the view accepted 
by him. 

In my opinion, this appeal must be allowed, the 
decree of the Special Judge reversed and that of the 
Settlement Officer restored with costs throughout. 

Holmwood J. I agree with the judgment delivered 
by the learned Chief .Justice that in the case before us 
a second appeal does lie under section 109A. I am of 
opinion that each case must depend on its own cir- 
cumstances and that no general rule can be laid down 
as to what is or what is not a decision ‘ merely settling 
a rent’. But it is clear that whatever is found in any 
case to go beyond that simple decision and to decide 
any of the imrticulars referred to in section 105 A or 
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section 106 of the Bengal Tenancy Act is open to 
second appeal. I also agree with my learned brother 
Mookerjee that there is no real conflict in the decisio ns 
that have been cited before ns on either side. 

I, therefore, agree that the ai^petil should be allow- 
ed and the judgment and decree of the Settlement 
Officer restored with costs. 


D. Ohatterjbe J. I agree in answering the ques- 
tion referred to us in the negative. I think tlie 
proviso to section 109A supplies an important duo to 
the explanation of the bar to second appeals imposed 
in clause (<3) of the section. This proviso is to the 
effect that if in a second appeal the High Court alters 
the decision of the Special Judge in respect of any of 
the particulars with reference to which the rent of any 
tenure or holding has been settled, the Court may 
settle a new rent for the tenure or holding, etc. This, 
therefore, contemplates the case of appeals to the Higli 
Court lying in cases in which rents have been settled, 
not against the order settling the rent but against the 
decision of the Court upon the particulars in respect 
of which the order settling the rent has been irassed. 
In view of this distinction made by the section itself, 
the controversy that appeals against orders resulting 
in the settlement of rent are barred does not seem to 
be sound. 

Then with regard to the merits of the case, it has 
been contended that there is a finding of fact, which will 
prevent our interference in second appeal. That find- 
ing of fact is that the tenant is not in possession of 
excess lands. This, to my mind, upon the facts of this 
case, is an apparent finding of fact but based upon an 
erroneous view of the legal rights of the parties as 
determined by the contract entered into by them and 
is therefore liable to ex;amination in second appeal, 
b. s. Appeal allowed. 
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Before Mooherjee and Neichould JJ. 

SWARNAMAYEE DEBI 

V. 

SECRETARY OF STATE FOR INDIA.* 

Probate — Succession duty — Coiu't Fees Act (VII of 1870) .<?. 19 (c) as 
amended by Act XIII of 1875^ s. 19 (c ) — Death af the first executrix — 
Application for second probate — Duty payable^ if dny^ on second pro- 
bate. 

When an executor, to whom probate has been granted, dies leaving a 
part ot tlie testator’s estate unadministered, and a new representative is 
appointed for the purpose of completing the administration, there being 
no new succession and no new devolution of tlie estate, no fresh succes- 
sion-duty should be levied. 

Wliat the Legislature appears to liave intended is that where the full fee, 
cliargeable under the Court Fees Act on a probate, at the time it is granted, 
has been pald^ no further fee shall be chargeable wlien a second grant is 
made in respect of that property as comprised in that estate. 

In the goods of Chalmers (1), In the good.s of Gasper (2), In the goods of 
Lines (3), In the goods of Balthazar (4), In the goods of Ameeru7i (5), Wehs‘ 
ter v. Spencer (0), Cummins v. Cum uins (7), In the goods of Bell (8J, Anon 
(9) /1?2O7l( 10) and WiAhhis v. Brent (11) referred to. 

Appeal by Swarnamayee Debi (petitioner). 

The facts are shortly these. One Prasanna Kumar 
Bhattacharya died on the 28tli of October 1908. On 
the 24th of March 1907, he had made a te.stam.entarj^ 


Appeal from Order, No. 110 of 1915, against the order of J. D. Cargill, 
District Judge of Mymensineli. dated Jan. 18 19l5. 


(1) (1870) 21 W. B. 24G II. 

(2) (1878) I. L. R. 3 Calc. 733. 
(.3) (1871) IG W. E. 253. 

(4) (1908) L. B, B. 255. 

(5) (1871) 15 W. B. 496. 

(11) (1835) 


(G) (1820) 3 B. & Aid. .360. 

(7) (1845) 3 Jo. & Lat. 64. 

(8) '1871) L. E. 2 P. & D. 247. 

(9) (1675) 1 Freeman 313. 

(10) (1675) 1 Ch. Cas. 205. 

Myl. & Cr. 104. 
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disposition of his properties whereby he appointed two 
successive e.xecntrices : his eldest sister Gobinda Snn- 
dari Debi and in case of her death, his widow Swarna- 
niayee Debi. 

On the 29th of April 1909, probate was granted to 
Gobinda Sandari Debi ; after her death fresh probate 
was applied for by Swarnauiayee Debi, on the 9tii 
of September 1914. 

On the occasion of tlie first probate, the assets were 
valued at Rs. 77,006 and, according to the scale then 
obtaining, Rs. 1,541 was paid by Gobinda Snndari. Bnt 
since the grant of the first probate the scale of probate 
duty on estates valued, at above Rs. 55,000 had been 
raised from 2 to 3 per cent, by Act III of 1910, and 
as duty had been paid at tlie rate of 2 per cent, the 
petitioner was called upon to pay the difference be- 
tween the duties calculated at 2 percent, and 3 percent, 
respectively. The petitioner contended that no far- 
ther duty was payable, but the District Judge refused 
to issue probate to the petitioner until the difference 
was paid. , Hence this appeal to this Court. 

Baba B varka Nath Ohakravarti and Bahu Kali 
Kinkar Ghakravarti, for the appellant. 

The Senior Government Pleader {Bahu Bam 
Gharan Mitra), for the respondent. 

Mookerjeb and Newbould JJ. This appeal is 
directed against an order, whereby the District Judge 
has in substance refused to issue a jirobate to the 
appellant till a sum of Rs. 769-3-0 had been paid as 
succession duty. The facts are not in controversy, 
and may be briefly recited. One Prasanna Kumar 
Bhattacharyya died on the 28th October 1908. He 
had previously made a testamentary disposition of his 
properties on the 24th March 1907. The will provided 
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that during the minority of his son, Amnlya Kumar 
Bhattacharyya, his estate would be administered, first swaenamaveis 
by his eldest sister, Gobinda Sundari Debi, and, next, 
ujjon her death, by his widow Swarnamayee Debi; secretary 
the ladies were thus constituted the two successive 
executrices. On the 29th April, 1909, probate was 
granted to Gobinda Sundari Debi under section 31 of 
the Probate and Administration Act, 1881, though it 
was not explicitly stated that the grant was made 
durante minor e aetate. The executrix died on the 
17th July 1914, As the sole residuary legatee had 
not yet attained his majority, the second executrix 
named in the will apijlied for ijrobate on the 9fch Sep- 
tember, 1914. An order was recorded on that date that 
no probate duty appeared necessary as it had been 
paid already, and the case was fixed for disposal on 
the 7th November 1914. On that date the Court 
directed that the original probate produced by the 
applicant be cancelled and that a fresh probate with a 
copy of the will annexed be gr.inted to the petitioner. 

On the 21st December 1914, the Court reconsidered 
the matter and held that as the scale of pirobate duty 
on estates valued at above Rs. 50,000 had been raised 
from 2 to 3 per cent, by Act VII of 1910 and as duty 
had been paid at the rate of 2 per cent, on the first 
pjrobate, the petitioner should be called upon to pay 
the difference between the duties calculated at 2 per 
cent, and 3 per cent, respectively. The petitioner was 
heard on the 18th January 1915, and contended that 
under .section 19C of the Court Pees Act, 1870, as 
amended by Act XIII of 1875, no further duty was 
payable. This contention was overruled and she was 
called upon to pay the additional sum named before the 
pirobate could be issued to her.. The petitioner has 
appealed to this Court and has also obtained a Rule in 
the alternative, should a question be raised a.s to the 
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competency of the appeal. It is plain that the order, in 
effect, refuses the application for i^robate and is appeal- 
able under section 86 of the Probate and Administra- 
tion Act. 

Section 190 of the Court Fees Act, 1870, which 
was inserted therein by section 6 of Act XIII of 1875, 
is in these terms : “ Whenever a grant of probate or 
letters of administration has been or is made in 
respect of the whole of the property belonging to an 
estate, and the full fee chargeable under this Act has 
been or is paid thereon, no fee shall be chargeable 
under the same Act when a like grant is made in 
respect of the whole or any part of the same property 
belonging to the same estate.” It is plain that as the 
fee chargeable upon a irrobate is required by section 
19 I to be paid before the order for grant of probate 
is made, what constitute.s “ the full fee clrargeable 
under this Act” mu.st be determined by reference 
to the point of time when the grant of pi-obate is 
made. We are unable to accept the contention that 
“ the full fee chargeable under this Act ” must be deter- 
mined, with reference to the point of time, when the 
second grant is sought. We are further unable to 
accept the contention that the exisressions “ under 
this Act” and “under the same Act” refer to, not 
the Court Fees Act but the subsequent Acts amend- 
ing the Court Fees Act; what the Legislature 
appears to have intended is that where the full fee 
chargeable under the Court Fees Act on a probate at 
the time it is granted has been paid, no further fee 
shall be chargeable when a second grant is made in 
respect of that property as comprised in that estate. 
If this interpretation were not accepted, and if the 
contention of the Covernment Pleader were to prevail, 
the anomalous result would follow that section 19C 
would have no application where, as in the case before 
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us, the scale of probate duty has been raised in the 1915 
interval between the grant of the first and the second swaesamaykis 
probates, and consequently, the entire probate duty 
on the enhanced scale would be payable without SBcnETARY 
deduction of the duty previously paid. This could 
hardly have been the intention of the Legislature. 

The second paragrai^h of section 19C would be of no 
avail, as it is restricted to grants in respect of property 
foi’ming part of an estate. In our opinion, the inter- 
pretation put upon the first paragraph of section 19C 
by the appellant is reasonable and is undoubtedly 
consistent with the language used. We hold according- 
ly that as the full fee chargeable under the Court Fees 
Act on the first probate granted in this case on the 29th 
April 1909 was paid thereon, no fee is now chargeable 
under the Court Fees Act on the second grant. This 
view does not militate against the decision of Couch 
C. J. in In the goods of Chalmers (1) and of Garth C. J. 
in In the goods of Gasper [1,). In the former case, the 
first grant had been made and a fixed duty paid there- 
on under the Indian Succession Act, 1865, while the 
second grant was made after the Court Fees Act, 1870, 
had come into force. In the latter case, the circum- 
stances were similar, with this difference that section 
190 had meanwdiile been inserted in the Court Fees 
Act, but that section could not avail, as it refers 
expressly to cases where both the first and the second 
grants had been made after the Court Fees Act had 
come iirto force. Nor is any assistance derived from 
the decision of Norman C. J. in In the goods of 
(3), which merely recognises the principle sub- 
sequently embodied in the second paragraph of section 
19C. We may add that the view adopted by us places 
the law in this country in a line with what has 

(1) (1870) 21 W. K. 246. . (2) (1878) I. L. E. 3 Calc. 733. 

(3) (1871) 16 W. R. 253. 
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long been the law in England. There, all second 
and subsequent grants of probate and administra- 
tion, in respect of property on which the full duty 
has been already j)aid iipon a previous grant, are 
exempted from further stamp duty by section 3 of 
41 Geo. Ill, c. 86; section 36 of 5 and 6 Viet. ch. 82 
contains a corresponding provision for Ireland. It 
may further be observed that if the question be con- 
sidered as one of principle, the rule as formulated in 
England and as interpreted by us is evidently just. 
Wire a an executor, to whom probate has been granted 
dies, leaving a part of the testator’s estate unadminis- 
tered and a new representative is appointed foi- the pur- 
pose of completing the administration, there is no new 
succession, no new devolution of the estate, and it is 
difllcult to appreciate why fresh succession duty sliould 
be levied. A good illustration is afforded by the case of 
hi the goods of Balthasar (I); there, letters of adminis- 
tration had previously been issued in respect of the 
whole property, and the full fee chargeable on the pro- 
perty at the value then placed upon it had been levied. 
It was ruled that when a new grant had to be made 
under section 229 of the Indian Succession Act on the 
death of the first administrator, no further court-fee 
was leviable, although the value of the property had in- 
creased in the meantime. This is consistent with the 
decision of Norman C. J. in fn the goods of Ameerun 
(2), that no duty is payable on a double i^robate which 
recites and in fact xjroceeds upon the first. Reference 
may in this connection be made to the following 
passage from Williams on Executors, 10th Ed, Vol. I, 
p. 295 : “ Probate granted to one of several executoi's 
enures to the benefit of all: Webster Speacerdi), 
Cummins Y. Gurnmins (i). Where there are several 

(0 (1908) 4 L. B. R. 255. , (5) (1820) 3 B. & AM. 360. 

(2) (1871) 15 W.R . 496. : : (4) (1845) 3 Jo. & Lat. 64. 
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executors, upon the grant of jirobate to one of them, 
it is usual to reserve power of making a like grant to 
the others. But this appears to be unnecessary, both 
becaiise the probate already granted enures to their 
benefit, and because they have a right to the grant, 
whether the power be reserved or not. The practice 
is to take out what is called a double probate which is 
in this manner. The first executor that comes in, 
takes probate in the usual form, with reservation to 
the rest. Afterwards if another comes in, he also is to 
be sworn in the usual manner and an engrossment of 
the original will is to be annexed to such probate in 
the same manner as the first, and in the second grant 
such first grant is to be recited ; and so on, if there 
are more tliat come in afterwards : 4 Burn Ec. Law 310 ; 
In the goods of Bell (1). If there be several executors 
appointed witli distinct powers, as one for one part of 
the estate, and another for another, yet there being 
but one will to be proved, one proving of it suffices. 
Bacon’s Abr. Tit. Exec, (c) 4. So, if B is made executor 
for ten years and afterwards C is to be executor, and 
B proves the will and the ten years expire, C may 
administer without any further probate; Anon (2), 
Ano?d3}, Watkins v. Brent (4).” In our own opinion, 
we cannot reasonably hold tliat the ai)pellant is bound 
to i)ay additional probate duty. 

The result is that this appeal is allowed, and the 
order of the District Judge, dated the 18th January 
191.5, set aside. Probate will be granted to the appel- 
lant without payment of fresh probate duty. The 
Rule will stand discharged. 

S. K. B. Appeal allotred. 

(1) (I.S71) L It. -2 P. & IJ. 247. (3) (1675) 1 Cii, Gas;. 265. 

C) (1675) 1 FrueMiin 313. (4.) (1835) I .Myl. & Cr. 104. 
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liefore Mookerjee and Neioholud JJ. 

GOPESHWAR SAHA 

V. 

JADAV CHANDRA CHANDA.* 

[nteresl — Power of Court to gra'fU relief where iMerest umonsctonahle — • 

Creditor^ when his improper act or omission delays payment of debt, 

Wiiere dtjlay in the payinoiit of the principal debt is caused l>y sonic 
improper act or oniissioii of the crodiicu*, the accrual of interest wiii be 
snsponileil during- sucli period as tiie debtor is so prevented. 

Edicards v. IFan/cw, (Ij, Id err y v. Ryves (2), Marlborough v. Strong {d), 
Camere n v. Smith (4), Bann v. Dalzel (5), Anderlon v. Arrowsmiih (G), 
Laing v. Stone (7), London. Chatham and Borer Uailwaij Company v. South- 
Eastern Ilaihmy (8) and Webster v. British Empire A/uiual IJfe Assurance 
Oo. (9) referred to. 

A Court is competent to grant relief where tiie rate of interest appears 
to tlie Court to be of a penal character, tliat is, so unconscionable and 
extravagant that no Court siiould allow it. 

Khagaram Das v. RamsanJear Das (10), Abdul Afajeed v. Kkirode 
Chandra Pal (11), Boimang v. Banga Beharl Sen (12) referred to. 

Second Appeal by Gopesliwar Saha, the jilainiill'. 
These tippeals arise out of a suit to eiifijree (wo 
.simple mortgage bonds. The defendant No. 1, Jadui) 

Appeal from .A|)pollate Deeroe.s, Nos. 2971 ami 3179 of 1913, a'r.iiu'l. 
the ili'cri'i! of M. (J. Glio.se, .Vdilitional District Judge of .llviii'm-iiiigl'i, il.il. -i 
June III. 1913, conlinniiig the decree of .Sarat, Ki-sliore IJo-e. Siilinrdimiti' 
Judge Ilf Mymetisii)g!i, dated Pel.i. 17, 191.3. 

(1) (1876) 1 App. Cas. 281. (7) (1828) 2 .Man. * i.'y. .'..'.i : 

(2) (1857) 1 Bdeii I. Moo. A .\1. 229. 

(3) (1723) 4 Brown P. C. 539. (8) [1891] 1 Cli. !2it. 

(4) (1819) 2 B. & .Vld. 305. (9) (1880) 1.5 Cli. D. IiBi. 

(.5) (1.828) Moo. & M. 228. (10) (1914) 1. 1.. 1!. 12 i '.d.>. li.vj. 

((I)(ts39) 2 B. A D. 408. (11) (1914) 1. L. 1!. 42 Calc, ih.ii). 

(12) (1915) 22 0. L. J. 311 ; 20 C. W. N. 408. 
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Roy, executed these bonds in. Sraban 1305 in favour of 1915 
the defendants ISTos. 4 and 5, Jadav Saha and his brother, gopeshwae 
■ who afterwards for a consideration sold their rights Saha 
under the bonds to plaintiff, Gopesliwar Saha. The jadav 
plaintiff brought a suit on the 13th of September 1911 Chandea 

tT a.. 

against the executant defendant No. 1 and Dino Nath 
Biswas defendant No. 2 to whom defendant No. 1 had 
transferred the ])roperties under the bonds and against 
certain others. Various issues were raised ; but the 
most important were these — 

(i) Is the plaintiff in any way barred by his own 
acts and conduct from enforcing any part of his claim 
for interest ? 

(ii) Was the bargain of defendants Nos. 4 and 5 with 
defendant No. 1 in any way unconscionable ? If so, 
can plaintiff enforce his claim on the bonds ? 

(ui) Is the suit bad for defect of parties ? 

Issue No. (i) was decided by the first Court against 
the plaintiff and the facts found were that the plaintiff, 
a rich and powerful man of the locality, had complete 
influence over defendant No. 1 who was a needy man, 
mirch in debt and had used the influence unscrupulous- 
ly to the material injury of the defendant No. 1. It is 
said that the plaintiff gave out hopes to the defendant 
No. 1 that he could purchase all but four of defendant 
No. I’s properties and could with the consideration 
clear off all his debts ; that upon this understanding 
he induced defendant No. 1 to execute a mortgage 
bond for Rs. 1,373 which sum he would use in clearing 
up debts which pressed upon defendant No. I, but 
the plaintiff did not carry out his promise and that 
the defendant did not receive any consideration at all 
for that bond; that, therefore, the defendant No. 1, 
in distress, turned to defendant No. 2, who is a pleader 
and money-lender of the locality, and in Sraban 1315 
contracted to sell his properties to him. In Kartik 
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L‘il5, tkifiMHiant Xo. 1 wan prticeecUng to the 
tion onice in re^oster the contmcA deed in favour of 
dofeudaut Xo. 2, but the plahititl had him called away 
from the way and persuaded him not to re^dster tlic 
deed telling him that he would himself buy the pro- 
perties and satisfy all his debts. The defendant No. 1 
was 1 1 lereafter under complete control of the plaintiff 
who, it is said, assisted defendant No. 1 in resisting 
a registration notice which a peon went to .serve 
on behalf of defetidant No. 2, Both defendant No. 1 
timl plaintitl; were convicted by a Magistrate, but tliey 
were siib.sefpiently acquitted by the High Court. The 
defendant No. 2 brought a .suit to enforce the regi.s- 
tration of the contract deed; but the plaintiff with 
mtm and money helped defendant No. 1 in that suit 
hut in vain. Defendant No. 2 won the suit. 

Then the plaintiff gave up defendant No. 1 and 
declined to buy the properties. The defendant No. 1 
had to go back to defendant No. 2 and make up with 
him and it was only on the 30th Bhadra 1318 that he 
could sell his properties to defendant No. 2. Upon 
the.se facts the lower Court held that the i)laintifE 
caused material injury to defendant No. 1 and lias, 
on the ground of equity, disallowed interests on the 
bonds from the middle of Kartik 1315 to Bhadra 
30th 1318. The lower Ajipellate Court upheld the 
decision of the Subordinate Judge on this point. As 
regards the second issue, the Courts decided against the 
defendants holding that there was nothing at all 
to prove undue influence, except the fact that the 
defendant No. 1 was in debt and that defendant No. 4 
was his creditor. The third issue also was decided 
against the defendants. 

Both the parties appealed to the High Court. 

Babu Dwarka Nath Ghttekerburty (with him 


* 
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Babu Provash Ghajtdra Mitm and Bahu Siiresh 
Chandra Bose), for the plaintifiE, submitted that no 
wrong was done by the plaintiff to defendant No.l. If 
a man tries to injure another, and in so doing, injures 
himself, is he entitled to any consideration ? Assuming 
that I tried to help the defendant No. 1 to the detriment 
of another, how does that entitle the defendant No. 1 
to make a complaint against me ? Where is the equity P 
No such defence as this is known to law. There is no 
ground for the suspension of interest. 

Babu Biraj Mohan Majumdar, for the defendants^ 
contended that it was the conduct of the plaintiff 
which prevented the defendant No. 1 from carrying 
out the transaction which he had arranged with defend- 
ant No. 2. Defendant No. 1 was completely under 
the control of the plaintiff. Both the Courts have dis- 
allowed interest from the middle of Kartik 1315 to 
Bhadra 30th 1318, and rightly so, since, during that 
period, the debtor was prevented by the improj)er act of 
the creditor from repaying the loan, as he would un- 
doubtedly have done, by selling off the mortgaged 
properties. It was further submitted that the rate of 
interest was penal and as such the Court should grant 
relief. 

Babu Dvoarka Nath Chiockerburty , . 

Gfir. adv. vult. 

Mookeejee and Newbould JJ. These appeals are 
directed against the decree in a suit to enforce two 
mortgage bonds assigned by the original ..mortgagee 
to the plaintiff. The bonds were executed, on the, 25th 
July 1898 and were assigned to the plaintiff on the 
16th July 1906. The principal sums secured by the 
bonds were Rs. 525 and Rs. 375, .-respectively, i which 
carried interest at the rate of 15| percent, per year 
with triennial rests. The plaintiff commenced this 
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action on the 13th September 1911 for recovery of 
Es. 4,979-9 annas, namely, Rs. 900 as principal and 
Es. 4,079-9 annas as interest thereon. He Joined 
as principal defendants the mortgagor as also the 
purchaser of the equity of redemption, in whose 
favour the transfer was completed on tlie 16th 
September 1911. The substantial question in contro- 
versy relates to the amount of interest Justly recover- 
able by the piaintitf. The defendants conte tided, 
that the rate of interest was jiena] and, secondly, that 
the interest was suspended from the 1st- November 
1908 to the 16th September 1911, as during that period 
the debtor was prevented by the improper act of 
the creditor from repaying the loan, as he would 
otherwise have done, by the sale of the mortgaged 
properties. The Subordinate Judge overruled the first 
contention, but gave effect to the second objection and 
made the usual mortgage decree for a portion of the 
amount claimed. The plaintiff, as also the defendants, 
appealed to the District Judge against this decision. 
The District Judge has confirmed the decree of the 
trial Judge and has dismissed both the appeals. 
Against this decree of the District Judge, the plaintiff 
and the defendants have presented separate appeals to 
this Court. The plaintiff has contended that interest 
should have been allowed for the entire period from 
the date of the mortgages to the date fixed in the 
decree for redemjition. The defendants have argued 
that the contract rate of interest was extravagantly 
high and unconscionable, and that interest should 
consequently have been decreed only at a reduced 
rate. 

As regards the appeal by the plaintiff, there can be 
no doubt that where delay in the pa3nnent of the prin- 
cipal debt is caused by some improper act or omission 
of the creditor, the geneml rule is that the accrual of 
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interest will be regarded as suspended during such 
period. In the case before us, the facts concurrently 
found by the Courts below may be briefly recited. The 
mortgagor, hard passed by the high rate of interest 
on the loan, found himself in a helpless condition, and 
on the 6th August 1908 entered into a written agree- 
ment with the second defendant to sell the morgaged 
property to him with a view to satisfy the mortgage 
debt from the sale-proceeds. The plaintiff, the assignee 
of the mortgage bonds, was himself anxious to pur- 
chase the property ; so he forthwith intervened and 
urged the mortgagor to break his contract with the 
intending purchaser. The mortgagor was reluctant to 
resile from his agreement and explained to the plaintiff 
the obvious danger of the course proposed by him, as 
the contract was complete and enforceable. The plain- 
tiff, however, successfully dissuaded the mortgagor 
from the contemplated sale. The result was a suit by 
the intending purchaser against the mortgagor for 
specific performance of the contract. The plaintiff 
did his best to defend the suit in the name of the 
mortgagor, but he was ultimately thwarted, as the suit 
was decreed. The mortgagor was accordingly obliged 
to complete the sale in favour of the purchaser, which 
he did on the' j6th September 1911. The plaintiff, thus 
foiled in his design to seize the mortgaged property, 
sited to enforce the securities he held. The question 
arises, whether, in the circumstances stated, the 
accrual of interest should not, in justice, be deemed to 
have been suspended during the period when, but for 
the improper intervention of the plaintiff, the mortga- 
gor might have completed the sale of the mortgaged 
proiierty and repaid the loan from the sale-proceeds. 
The Courts below have concurrently answered this 
question against the plaintiff. The principle that if 
the failure to make paj^’ment of the principal debt is 
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due to an impropei’ act of the creditor or to such 
conduct on his jiart as prevents the debtor from 
repaying the loan, interest on such debt stands 
suspended during the time the debtor is so prevented, 
is of extensive apjilication. The Courts have taken 
recourse in various reported decisions, both in England 
and in the United States, to this principle to attain the 
ends of justice. No useful purpose ■would be' served 
by an analysis of the vaiying circumstances of the 
different cases, but reference may be made to the deci- 
sions in Edwards v. Wat'de)i (1), Merry v. Ryves (2). 
Marlhorough v. Strong (3), Cameron v. Smith (4), 
Bann v. Dalzel (5), Anderton v. Arrowsmith (6), 
Laing v. Stoyie (7), London Ry. Co. v. South Eastern 
By. Co. (8), Webster v. British Empb'e id) , Hayes v. 
Elmsley (10), Stevenson v. Davis (11), Bowman v. 
Wilson (12), Pinkard v. IngersoU (13), Union Insu- 
rance Go. V. Chicago By. Co. (14), Southern IF. L. 
Co. V. Haas (15), Watson v. McManus (16), Morford 
V. Ambrose (17), Hart v. Brand (18), Suffolk Bank x. 
Worcester Bank ild), Steven x. Baringar (20), Reid v. 
Busselaer (21 1, Plotner v. Warehouse (22). It is 
obviously just that if a creditor, by his own act, pats 
it out of the power of the debtor to make payment. 


(1) (1876) 1 App. Cas. 281. 

(2) (1757) 1 Eden. 1. 

(3) (172.3) 4 Brown P. C. 539 

(4) (1819)2 B. &Ald. 305. 

(5) (1828) Moo. &M. 228. 

(6) (1839) 2 P. & D. 40S. 

(7) (1828) 2 Man. & Ry. 561 ; 

Moo. & M. 229. 

(8) [1892] 1 Ch. 120. 

(9) (1880) 15 Ch. D. 169. 

(10) (1893) 23 Can. Sup. Ct. 623. 


(12) (1881) 2 MacCrary (U. S.) 394. 

(13) (1847) 12 Alabama 441. 

(14) (1893) 146 111. 320. ■ 

(15) (1888) 76 Iowa 432. 

(16) (1909) 223 Pa 583. 

(17) (1830) 3 .JJ. Marshall Ry. 688. 

(18) (.1818) 1 A. E. Mar.shail 159 ; 

10 Am. Dec. 715 

(19) (1827) 5 Pickering (Mass.) 106 

(20) (1835) 13 Wendell E. Y. 639. 

(21) (1824) 3 Cowan X. Y. 393 ; 

5 Cowan 587. 


(11) (1893) 23 Can. Sup. Ct. 629. 

(22)fl909) 122 S. W. 443. 
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no interest should be recoverable for the period 
during which the debtor was thus prevented from 
paying the creditor ; the wrong was with him and 
he cannot charge the effect to the other. This doc- 
trine is based on the plainest grounds of justice, equity 
and good conscience and has been rightly applied 
by the Courts below for the protection of the defend- 
ants. 

As regards the appeal by the defendants, the deci- 
sions of this Court in Khagararn Das v. Bamsanitar 
Das (1), Abdul Majeed v. Khirode Chandra Pal (2), 
and Bouwang v. Banga Behari Sen (3), show that 
a Court is competent to grant relief whenever the 
rate of interest appears to the Court to be of a penal 
character, that is, so unconscionable and extravagant 
jthat no Court shall allow it. We are not lii'epared 
to hold that the present case falls within that rule. 
The amount claimed as interest, if distributed over 
the entire period, works out at the I’ate of 35 per cent- 
per annum simple interest, while the amount actually 
decreed by the Courts below works out at the rate of 
22 per cent, per annum simple interest. We cannot 
say that this rate is so e.xcessive as to justify our 
interference. 

The result is that both the appeals are dismissed 
and the decree of the District Judge is affirmed. 

s. K. B. ’ Appeals dismissed. 

(1) (1914) 1. L. Jl. 42 Gale. 652 ; (2) (1914) 1. L. R. 42 Calo. 690. 

21 0.L..L 79 ; 19 O.W.N. 775. (3) (1915) 22 C. L. J. 311 ; 

20 C. W. N. 408. 
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APPELLATE CIVIL. 


Before Ilolmwood and Neichould JJ, 

NHIPENDRA NATH SAHU 

V. 

ASHDTOSH GHOSE 

AND 

GOPINATH MANDAL 
ASHUTOSH GHOSK* 

Ffaudulent Preference — State of mind of maker — Intention — Eeceirer — 
Onus — Provincial Insolvency Act {III of 1907) s, S7, 

The question wliether there lias been n fraudulent preference depends 
not upon the mere fact that there had been a preference Init also on 
the state of mind of the person who made it. it must be shown not only 
that he has preferred a creditor but that he has frauduientiy done so. It 
depends upon what was in his mind. For this purpose it i^“ not true that 
the debtor must be taken to liave intended, tlie natural consequences of Ids. 
acts. One must find out what lie really did intend. 

Dicto of Lord Halsbury in Sharp y. Jackson {!) followed. 

It h not necessary to threaten criminal proceedinejs to constitute pressure. 
The threat of civil suits is enough. If it is establislied that the transaction 
was the result of real pressure brought to bear by a creditor on his debtor, it 
cannot be deemed as a spontaneous act. 

The onus is on the Receiver to show that it ’was an outcome of a 
fraudulent 'preference. 


1916 
Atig. 2'3. 


Appeal (No. 3 of 15) by Nripendra Natb Saliu, cre- 
ditor, petitioner. 

Aijpeal (No. 6 of 1915) by Gopinuth Mandal, cre- 
ditor, petitioner. 

® Appeals from Original Orders, Nos. 3 and 6 of 19l5, agaiiwt the order 
of H. P. Duval, Additional District .Judge of 24-Pargaaas. dated Dec. 
1914. 

(1) [1899] A. G. 4i9, 421. 
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In these matters Babu Ashutosh Ghose, Receiver 
in banki’uptcy to the estate of Nilratan Mandal and 
others, who had been declared insolvent, sought to 
set aside three mortgage deed.s on the ground that they 
were void as against him under section 37 of the 
Provincial Insolvency Act. A petition foi insolvency 
was filed against Nilratan Mandal and his brothers 
by a creditor on 19th Eebruary 1912. On 4th Decem- 
ber 1911, the brothers had executed a mortgage for 
Rs. 9,000 of some of their immoveable properties in 
favour of Nripendra Nath Sahu, and on 27th December 
1911 and 14th February 1912 they executed two other 
mortgages, one for Rs. 6,000 and another for Rs. 10,000, 
in favour of Gopinath Mandal. The first mortgage 
was registered on the 13th February 1912, and the two 
others on 18th February 1912. In respect of both these 
creditors the mortgages were given as security for 
money borrowed before on hand-notes. After record- 
ing evidence the District .ludge of 24-Parganas, on 30th 
January 1913, declared all these transactions void as 
against the Receiver under section 37 of the Act. The 
mortgagees thereupon appealed to the High Court 
which remanded the case directing the District Judge 
to take further evidence and decide the question 
according to the following principles— (i) That the 
debtor at the date of the transaction must be unable to 
pay from his own money his debts as they fall due. (ii) 
The transaction must be in favour of a creditor or of 
some persons in trust for a creditor, (iii) The debtor 
must have acted with a view to give such creditor a 
preference over his other creditors, (iv) The debtor 
must be adjudged an insolvent on an insolvency 
petition presented within three months after the date 
of the transaction sought to be impeached. Tire Addi- 
tional District Judge of Alipore, by his judgment dated 
8th December 1914, again set aside these transactions 
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against the Receiver. Nripenclra Sahu and Ooiii- 
nath Mandal then preferred the present two appeals 
to the High Court. 

Mr. Gaspersz, Bobu Jnanendranath Sarkar and 
Bahii Bhupendra Math Bose, for the appellant in 
A. 0. D. No. 3 of 1915. 

Sir Rashbehary Ghose and Babii Panchanan Ghose, 
for the appeallant in A. 0. D. No. 6 of 1915. 

Babu Umakali Miikherji, Bobu Bipin Behari 
Ghose and Babii Khetra Gopal Banerjee, for tlie res- 
pondent in both appeals. 

^ Cur. adv. vult. 

Holmwood and Newbould J,T. The.se two appeals 
arise from an order made on remand by the learn- 
ed Additional District Judge of the 21-Parganas 
in an insolvency matter. It appears that Baliii 
Ashutosh Gho.se, the Receiver in bankruptcy to the 
estate of Nilrataii Mandal and others, souglit to set 
aside three mortgage deeds on the ground that tliey 
were void against him under section 37 of the Pro- 
vincial In.solvency Act. The iasolvency iiroceedings 
were started by one Kissen Chand Kesori Chand, 
a creditor of Nilratan Mandal, for Rs. 2,500 at the 
in.stigation, it i.s said, of Mr. Palit, a second creditor, 
for Rs. 45,000 odd who had advanced Rs. 5,< 00 to 
Gopinath Mandal, the appellant in a])peal No. 6, to 
give to Nilratan his brother-in-law on a note of hand 
dated the 1st March 1911. It further appears that 
Gopinath had advanced Rs. 12,000 on a note of hand 
dated the 17th June 1911 and Rs. 2,000 on a note of 
hand dated the 1st December 1911, both of which 
sums he had borrowed f rom Dr. Satya Charan Mooker- 
Jee, the next heaviest secured creditor of Nilratan. 

In appeal No. 3 the appellant Nripendra Nath 
Sahu, a distant connection of the insolvent, had 
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advanced four sums on liand-notes in July 1911, namely, 
Rs, 2,500 on the 11th July, Es. 2,500 on the 20th July, 
Es. 2,000 on the 21st July and Rs. 2,000 on the 26th July, 
making a total of Rs. 9,000. A stamp paper was pur- 
chased on July 26th, the date of the last transaction, for 
Rs. 45 for the purpose, it is alleged, of engrossing a mort- 
gage security for this Rs. 9,000. Interest was to run on 
the hand-notes at the rate of 12 per cent. i)er' annum. 
On the 4th December 1911, a mortgage deed for this 
Rs. 9,000 was executed by Nilratan and his four 
brothers, one of them a minor under his guardianship, 
in favour of Nripendra Nath Sahu. This was a second 
mortgage of the lu'opert}^ already mortgaged to 
Nripendra’s father, Upendra Nath Sahu, who had had 
continuous transactions with Nilratan’s firm for years. 

On the 27th December Nilratan executed a mort- 
gage deed for Rs. 6,000 in favour of Gopi Nath. It 
is stated in the evidence to have been on account of 
the hand-note for Rs. 5,000 above referred to after 
making accounts. It is farther stated that Rs. 3,000 
was paid in cash to Copi Natli in the beginning of 
February and that the balance Rs. 10,000 formed the 
subject of another mortgage on the 14th February 
1912. The mortgage for Rs. 6,000 was tlie third mort- 
gage of the land already mortgaged to Nripendra and 
Upendra. The mortgage for Rs. 10,000 was the second 
mortgage of tlie lands already mortgaged to Mr. Palit 
for Rs. 45,000 odd. 

No'w, the only question that arose in this litigation 
was whether tliese three mortgage-bonds fell within 
the meaning of section 37 of the Provincial Insolvency 
Act. At the first hearing, the learned Additional Judge 
held that they did. On appeal, Mr. Justice Mookerjee 
and Mr. Justice Beachcroft remanded the case setting 
out clearly the law on the subject for the Judge’s 
guidance and formulating four conditions as essential 


1915 

Nripendra : 
Nath Sahu:, 

V. 

Ashutosh 

Ghose. 



644 


INDIAN^ LAW REPORTS. [VOL. XLIII. 


1915 

Nripendba 
Nath Sahu 

ASH0TOSH 

Ghosb. 


to bring a transfer of the insolvent’s iDroperty within 
the section. As to two of these, namely, the 2nd and 
the 4th that the transaction must be in favour of some 
creditor and that the debtor must be adjudged an 
insolvent on an insolvency petition presented within 
three months after the date of the transaction sought 
to be impeached, there was never any doubt. The two 
points the learned Judge had to consider in the light 
of the judgment of this Court in remand were whether 
the debtor at the date of the transaction was unable 
to pay from his own money his debts as tliey fell due, 
and, secondly, whether the del)tor had acted with a 
view to give any creditor a i)reference over his other 
ci’editors so as to render the transaction fraudulent 
and void as against the receive i*. Now, the Eeceiver 
in his oral evidence says that he found the liabilities 
to be Rs. 1,92,576, from an inspection of the books, on 
the 4th December 1912, while he gives an account of 
the assets which is not very intelligible without a 
reference to the accounts themselves. Prom these we 
find that the landed property was sold for Rs. 1,30,950, 
besides Rs. 10,257 whiclt had to be paid in by tiie 
minor brother on partition as balance of his excess 
share. This makes Rs. 1,41,207. The stock-in-trade 
was Rs. 13,499-1, the cash balance Rs. 767-14 and the 
book debts Rs. 37,056-10-6. This makes a total of 
Rs. 1,92,530-9-8 or within Rs. 46 of the liability as 
alleged by the Receiver. But the appellants have given 
us a total liability of Rs. 1,80,000 by detailed figures 
from the books. And the Receiver, on whom the oniis 
lay, has not taken the trouble to show what debts had 
actually fallen due on the 4th December and the order 
in which they* fell due. The words “as they become 
due” in the section seem to have been ignored both 
by the Receiver and by the lower Court. It is true, he 
says the^yonly borrowed Rs. 15,000 on Jmndis after 
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tlie 18th of Agrahayan tliat fell due after the last 
mortgage on the 14th February 1912. But the accounts 
show a large outstanding ot hundis of much earlier 
dates and there is nothing to show when they fell due. 

Be that as it may, although it is clear that the 
insolvent had not money in his hands sufficient to 
meet the liability on the 4th December 1911 having 
only Rs. 767-14 in cash, and, on the authority of In 
re Washington Diamond Mining Co.. (1), the fact that 
the debtor has money locked up which may be avail- 
able at a later period for the payment of debts, cannot 
be considered for the purpose of excluding the debtor 
from falling within the category of bankrupt ; “ yet,” 
says Vaughan Williams J, “when you come to deal 
with the question whether the payment was made 
with the view of giving the creditors a preference it 
is quite obvious that one cannot for that purpose 
leave oat of consideration the fact, if it was a fact, 
that the directors miglit well anticipate that they 
would be able to get in moneys of the Company in 
sufficient time to render it extremely imi^robable that 
they would be driven to a liquidation of the Company's 
affairs by a winding up ; because it is much less 
likely that the directors would seek to give a i)re- 
ference to creditors in such a case than it would be in 
a case where the condition of the Company was such 
that it must have been j)lain to the directors them- 
selves that a stoppage of ijayment or winding-up was 
inevitable.” It has been pointed out to us that the 
decision of Vaughan Williams J., which was in that 
case that there was no fraudulent preference, was upset 
in the Court of Appeal on the ground that a Company 
stands in a different position to an individual, who has 
since become bankrupt, by reason of the Companies Act, 
1862, and it was found as a fact that the directors were 
(1) [1893] 3 Ch. 95, 101. 
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guilty of a misfeasance, but the dictum ot Vaugban 
Williams J. as regards tlie propriety of taking into 
consideration the unliquidated assets of the debtor on 
the question of intention was not questioned. We 
may, therefore, find that the condition (i) was not 
fulfilled and need not be further adverted to- But 
that condition (iii), the second question before tlie 
learned Judge, and before us in appeal, deiietids on 
considerations which do not seem to have been ad- 
equately weighed by the learned Judge. As was 
13ointed out by Lord Halsbury in Sharp \.Jaekson\l), 
the first thing to be considered is the question of 
fact — wliat were the reasons wliy the deeds were 
executed ? and in this connection he expressed his 
entire and absolute agreement with the following 
remarks of Lord Esher : “ The question whether 
there has been a fraudulent preference dei)ends not 
upon the mere fact that tliere had been a prefer- 
ence but also on the state of mind of the person 
who made it. It must be shown not oJily that he 
has i)referred a creditor but that he has fraudulently 
done so. It depends upon what was in his mind. 
It has been argued that the debtor must be taken to 
have intended the natural consequences of his acts. 
I do not think that this is true for this purpose. I 
think one must find out what he really did intend. 
The recitals in the deed seem to show what was rea.ily 
his object.'’ Now, applying this to the case before us, 
we have the fact that the assets covered, or j)ossibly 
more than covered, the liabilities, that the intention 
was to secure debts payable on demand by the security 
of a mortgage which would relieve the pres.sure 
on the debtor’s ready-cash and so put him in a better 
position to pay his debts, as they become due, with 
his own money. There was no idea of insolvency 

(l) [1899] A. a 419, 4-21. 
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certainly up to the time of Mr. Palit’s visit on the 1915 
' 7 th Febraaiy. This the learned Judge seeims to have nhipendea 
realized in a passage towards the end of his judg- Nate Sahxj 
ment. On the principles, therefore, laid down above Aseutosh 
there is nothing to bring the mortgage in appeal No. 3 Ghose. 
or the first mortgage in appeal No. 6 within section 37 
of the Act. 

If we went into the further considerations of pres- 
sure on the debtor and of previous Understanding, the 
facts would equally compel us to find in favour of 
the appellants. There was j)ressure in the thi-eat of 
civil suits. The learned Judge was mistaken in 
thinking that it was necessary to threaten criminal 
irroceedings to constitute pressure. It appears, from 
the argument before us, to have been based on a 
misreading of the remarks of Jessel M. R. in Ex parte 
Hall (1). As Mookerjee J. pointed out that if it is 
established that the transaction was the result of real 
pressure brought to bear by a creditor on his debtor 
it cannot be deemed as a spontaneous act, and the 
deeds recite such isressure. 

As to previous understanding, we think in appeal 
No. 3 the purchase of the stamp paper by the debtor 
on the 26th July for Rs. 45, the exact sum necessary 
for Rs. 9,000 mortgage, shows clearly that there was 
such an undeivstanding. We think that an oral agree- 
ment to mortgage sufficient property to cover the 
debt, is sufficiently specific to constitute an agreement 
within the meaning of the English authorities cited 
in the judgment of this Court on remand. One of 
those at least was a “ prior voluntary promise.” There 
does not appear to have been any understanding in 
the case No. 6, though the parties v?ere brothers-in- 
law, but there was pressure. Irx Ex parte Lancaster 
in re Marsden (2), it was held that the argument 
Cl) (1882) 19 Ch. D 580. (2) (1883) 25 Ch D. 311. 
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“ you must infer that this man .suffered judgment to 
be recovered and execution to go against him for the 
purpose of xn'eferring his father-in-law ” was a view 
for which there was no kind of sui^port. It was not 
an act of bankruptcy to give in to a clamorous creditor 
even if he be your brother-in-law. It is not the 
duty of the debtor invariably to resist him. It is 
very much like “ bounty,” as it is called by Lord 
Esher, when he does it for his brother-in-law. But 
the onus is on the Receiver to show that it was an 
outcome of a fraudulent preference and this, in 
the case of the mortgages of the 4th and the 27th 
December 1911, we think, he has entirely failed to 
discharge. 

As regards the mortgage of the 14th February 1912, 
Ave cannot see that there was any preference either. 
Kissen Chaiid’s debt of Rs. 2,500 did not fall due till 
the 17th February 1912. Mr. Palit’s demand for money 
on the 7th February 1912 had been met by i>ayment 
of Rs. 471 odd as interest. He was not entitled to 
anything but interest. No other creditor was pres.sing. 
Oopinath was threatening Avith a suit. Nilratan’s 
idea AAns to save him.self and not to give preference. 
Suspicion is not enough in these cases as was pointed 
out by Cotton L. J. in Ex parte Lancaster il) cited 
aboAm. The mortgage of the 4th December 1911 had 
been registei’ed the day before. Gopinatb wanted his 
deed of the 27th December to be registered and another 
deed to cover the balance of his dues. Both were 
registered on the 15th February 1912. The learned 
Judge seems to think that there was something sus- 
picious in the delay in registration. On the contrary 
if Nilratan had suspected that the deeds of the 4th 
December 1911 and the 27th December 1911 would be 
impugned, he would have, hastened to register them 
(1) (1883) 25 Ch. D. 311. 
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But for the first time in argiimeiit by tlie respondents’ 1915 
vakil in this Court a sinister suggestion was thrown neipendba 
put that the deeds of December were ante-dated and Nath Sahu 
that they were all got up in February 1912 after ashutosh 
Mr. Palit’s visit. There is no evidence of this; and Ghose. 
the case has passed through the hands of the Judge in 
the lower Court twice and of two Judges of this Court 
in appeal without such a thing being hinted at. 

Mr. Palit’s visit api)ears from the evidence oral and 
documentary to have been to demand money and for 
nothing else. If he secretly got Kissen Chand to file 
the i>etition of the 19th February two days after his 
debt of Es. 2,500 had become due, that is all the more 
reason for holding that Nilratan certainly could not 
have suspected any such act beforehand. All the 
persons who said that Nilratan had refused them 
security and said he had no money refer to a period 
beyond three months. The latest is the 18th Novem- 
ber 1911 and the petition is dated the 19th February 
1912. There is no reason to doubt the genuineness of 
the advances made by Nripendra and Gopinath. They 
were held genuine by this Court before I’emand, and 
Gopinath’s are strongly corroborated by his transac- 
tions with Mr. Palit and Dr. Satya Charan Mookei'jee. 

The. circumstances ofNlkatan are shown on the record 
to liave been slightlj^ better in February than they 
’vvere in December. We do not think that any distinc- 
tion can be made as against the mortgage of the 14th 
February 1912. 

The result is that the appeals are decreed and the 
applications of the Eeceiver dismissed. The appellants 
are entitled to their costs out of the estate in each case 
throughout. 

Appeal allowed. 


G. S. 
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Before Mool'erjee and Teunon JJ. 

BHUPENDRA KCMAR OHAKRAVARTY 

V. 

PURNA CHANDRA BOSE.* 

Jurisdiction — Court ' of Ihnited pecuniary jurisdiction — Mesne ' profits (imf/unt'- 
ing to Its. 60j)00^ ayiiecedent to suit and gjendenie liie^ irheiher m.nhe 
mvesUgated hy Mumif — Civil Procedure Code XIV of 1SS2) 

Bs. 50, 211, 212--Civn Cotirts Act (XII of 1S87) 7, el (1), 1$, 

WliCTi li plRHjtiff institutes Ids suit for ■possession and niesue proiits 
antecedent to the suit in a Court of limited . pecuniary Jurisdiction, he may 
lift rii^hlly deemed to have limited liis claim to tiie maximuni amount for 
whicli that Court can entertain a suit. 

In fact in such a case if the plaintilf subsequently put forward\i claim 
in excess of the jurisdiction of the Court, he imy be justly required to 
remit the excess hecause he had with his eyes open brou|.[ht his guit deliber- 
ately in a Court of limited pecuniary jurisdiction. 

Galap Singh \\ Indra Mumar Mazra {l) i<Alo^*o(L 

Sudarshan Duss Y, (2) dissented from. 

But mesne profits antecedent to tlie suit and mosne profits pendente Hie 
stand on very diilerent groiindy, 

A Munsif cannot entertain an application for Invcstiuatiou of mesne 
profits pendente Hie when the claim was laid over lie. 60,000. 

The proper course to follow’ \vas to direct the return of tbeqdaint In so 
far, as it embodied a prayer for assessment of mesne profits from the insti- 
tution of the -suife^^to the date of delivery of passession, .for presentation to 
the Court of competent pecuniary jurisdiction, i.e,, the Court of the S.ub- 
' 'Ordinate Judge. 

Eamestcar Mahion v. Dtlu Makton (3) distiuguislied. 

Appeal from Appellate Order, No. 209 of 1910, witli Rule No. 369$ 
of 1910, against the order of W. H. H. Vincent, District Judge of 24-iVr- 
ganas, dated March 19, 1910, confirming the order of Sarada Prasad 
Banerjee, Munsif of Baruipur, dated Dee. 22, 1909. 

(1) (1909) 13 C. W. N. 493 ; 9 C. L. J. 367. (2) (1910) 7 AIL L. J. IL 963 
(8) (1894) I. L. It 21 Calc. 550. 



VOL. XLIII.] GALCUTTA SERIES. 


651 


Second appeal by Bhupendra Eumar Chakra varty, 
the judgment-debtor. Bh^dra 

The plaintiff in the case out of which this appeal 
arose, sued the defendants for possession of certain A. 
land valued at Rs. 686-8 and mesne profits and obtained 
a decree, the value of the mesne profits being left for bose. 
decision in execution. The suit was brought in a 
Munsifs Court. The decree-holder then applied in 
that Court for ascertainment of mesne profits valuing 
the same at Rs. 75,510. The Munsif held he had un- 
limited jurisdiction to assess subsequent mesne profits, 
and, on appeal, the learned District Judge of Alipore 
upheld his order. Thereupon, the judgmenfi-debtor 
preferred this appeal to the High Court. 

Bahu Mahendra Nath Roy and Babu Shiva Pra- 
sanna Bhatt tcluxrjee, for the appellant. 

Bahu Biswanath Bose, for the respondent, 

Cur. adv. vult. 


Mookerjee and Teenon JJ. This appeal is direct- 
ed against an order made in course of proceedings 
in execution of a decree in a suit for recovery of 
possession of land and mesne profits. The respondent 
commenced his suit on the 12th April 1902 in the 
Court of the Alunsif at Baruipur. His claim, valued 
at Rs. 886-8, was composed substantially of three 
parts, namely,/lrst, for recovery of possession of about 
100 bighas of land valued at Rs. 686-8 which was 
stated to be the price paid by him to his vendor on 
the 2lth March 1899; secondly , m.es,n.Q profits from the 
date of dispossession on the 12th April 1899 to the 
date of the institution of the suit, valued approxi- 
mately at Rs. 200 ; and, thirdly, mesne profits from 
the date of institution of the suit up to the date of 
^ recovery of possession in execution of the decree to 
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])e made' in the suit. No objection was taken by the 
(lefeiubiiit to the valuation of the suit, although the 
^cluiin was contested upon the meiits in every imrti- 
cular. On the 27th November lyOo, the Munsif made 
hi.-> decree in favour of the plaintiff. Thi.s decree 
entitled the plaintiff to recover posse.ssion of the land. 
As regards the amount of mesne profits, the Munsif 
left them to be deteimrined in execution. Upon appeal 
by the defendant, this decree was affirmed by the 
Subordinate Judge on the 8th February 1907. Upon 
appeal to this Court, the decree of the Subordinate 
Judge was confirmed on the 17th August 1908. Mean- 
while the decree-holder hud executed his decree and 
recovered po.s.session of the land on the 1.5th July 1907 
On the 9th .lanuary 1909, the decree-liolder api)lied to 
the Mumsif for assessment of inesne profits. In this 
application he claimed the mesne profits for nearly a 
period of ten years. The claim was laid at Rs. ,3,7.50 
per 3 ' ear for the first six years and Rs. 6,;;’.00 per \mar 
for the remaining four j’ears. The aggregate claim 
inclusive of interest amounted to Rs. 7,5,510. As soon 
as this application was presented, the jndgment-deljtor 
objected that the Munsif had no jurisdiction to make 
a decree for an}' .sum in excess of what taken witli the 
value of the land would make up Rs. 1,000 which was 
the statutorj’ limit of the pecuniar}' jurisdiction of the 
Munsif. As this difference amounted to Rs. 313-8 the 
judgment-debtor offered to deposit the umonnt in 
Court. The Munsif, thereupon, held that he had juris- 
diction to award mesne iJrofits for any sum that 
might be found due, even thoirgh it exet'eded the 
limit of his pecuniary jui*isdiction, imovided tiiat such, 
sum was awarded on account of Ihe mesue profits 
bet'ween the institution of the suit and tlie delivery 
of pos.session in execution of the decree. As regards 
mesne profits antecedent to the suit, the Munsif did 
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not express any opinion as to the amount up to which 1910 
he was competent to make an award. The judgment- BHUPENDEi 
debtor then apj)ealed to the District Judge who has Kumae 
affirmed the order of the Munsif. The judgment- 
debtor has now appealed to this Court, and on his 
behalf the decision of the Court below has been bose. 
assailed on the ground that the Munsif, as a Court 
of limited pecuniary jurisdiction, cannot make a 
decree more than Rs. 313-8 (the difference between 
Rs. 1,000 the limit of the pecuniary jurisdiction of i 

the Munsif and Rs. 686-8 the value of the land). In | 

support of this pi'oposition reliance has been placed ! 

upon tlie decision of this Court in Golapsmgh v. 
inclra Kumar Hasra (1). This position has been 
disputed on behaif of the decree-holder, audit has been 
argued that even if it could be maintained in respect 
of the mesne profits antecedent to the institution of the 
suit, it could not be supported in respect of the mesne 
profits pendente lite in view of the decision of this 
Court in the case of Eamestvar Mahton v. Dilu 
Mahtoni^). The cpiesdon raised is one of some nicety 
and its solution must ultimately depend upon the true 
effect to be attributed to the provisions of the Bengal ; 

Civil Courts Act of 1887 and the Civil Procedure Code 
of 1882. - ■ ■ ^ ^ 

Section 18 of Act XII ol 1887 provides that the 
jurisdiction of the District Judge and the Subordinate 
Judge shall, subject to the provisions of section 15 of 
the Civil Procedure Code of 1882, extend to all original 
suits for the time cognizable b 3 ’- the Civil Cotirts. 

Section 19, sub-section (2) then lirovides that the juris- 
dictio.’i of a Munsif shall extend to all like suits of 
which the value does not exceed Rs. 1,000. Sub- 
section {2) of the same section provides that in certain 

(1) (1909) 9 C. L. J. 367 ; , (2) (1894) I. L. R. 21 Calc. 550. 

13C. W. N. 493. • ■ , [ 

‘ I 
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1910 cases, a Muusif may be invested witli jurisdiction to 
suits not exceeding in value Rs. 2,000. Section 21 

Kumar then i)rovides that appeals from ain' decree of the 

Ghakravabty ^ ^ ^ 

Subordinate .Judge he to the District .Tudge in all 

PuESA cases in which the value of the .suit does not exceed 
Gkasdha . T ... 

Bose. Rs. o, 000. In cases in which the value exceed 

R.S. 5,000 the appeal lies to the High Court. Appeals 
from the decrees of the Munsif lie to the District 
Judge. The policy of the Legislature as indicated by 
the.se provisions is obvious. Suits of which the value 
exceed Rs. 1.000 or in certain instance.s Rs. 2,000 .shall 
be tried by a Subordinate .Judge. If the value of tiie 
.suit exceed Rs. 5,000, a first appeal .sliall lie to this 
Court in which not merely questions of law but also 
questions of fact may be inve.stigated. 

Let us now turn to the provisions of sections 211 
and 212 of the Code of Civil Procedure of 1882. The 
first of the.se authorises the Court, wliich has seizin 
of a suit for reeoveiw of posse.ssion of immoveable 
property, to provide in the decree for recovery of 
mesne profits from tlie institution of tlie suit to the 
delivery of possession. The second section deals with 
cases in which the claim is for recovery of possession, 
and mesne profits antecedent to the suit. The Court 
may either determine the amount of the decree itself 
or direct an enquiry and di.spo.se of the matter on 
further ordens. Section 244 then provides that an 
enquiry into the amount of mesne profits in either of 
these contingencies must be made by the Court 
executing the decree. Clause (a) deals with mesne 
profits antecedent to the institution of the suit, that is, 
refers to cases covered by section 212. Clause (b) 
refer.? to mesne profits and covers cases 

mentioned in section 2LI. Now, in so far as me.sne 
profits antecedent to the decree are concerneil. the 
plaintiff is required under, section 50 of the Civij 
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Procedure Code to name tlie amount claimed only 5 910 

apijroximately, and the court-fees have tobej)aid under bhupe.vdra 
section 7, clause (f) of the Court Fees Act, according Kumar 
to the amount claimed. Section 11 of the Court 
Fees Act then provides that if the amount decreed 

1 , I 7 7 777 CHANDEA 

ultimately exceeds the amount claimed, the decree Boss, 
is not to be executed till the deficit court-fees have 
been jiaid. This applies whether the mesne profits are 
awarded by the decree itself or are left to be ascertained 
in the course of the execution of the decree. In so far 
as mesne profits between the institution of the suit 
and the di livery of pos-session under the decree to be 
made are concerned, it does not appear that the plaint- 
iff is required to state the amount even approximately. 

In fact, even an approximate statement is impossible, 
as the amount must vary with the length of the period 
during which the litigation continues. On this 
principle, it has been ruled by the Bombay High. 

Court in Bam Krishna v. Bhimahai (1), by the Madras 
High Court in Maiden Janakiramayya {2), dniUhY 
this Court in Bunwari Lai v. Daya Stinker (3), that 
no court-fees are required to be paid, either in the 
original or in the Court of Appeal, in respect of the 
possible value of mesne profits pendente lite. It is 
manifest, therefore, that mesne profits antecedent to 
the suit and mesne pvo&iti pendente Lite stand on very 
different grounds. In fact, as regards the latter, there 
is no cause of action at the time of the commenciment 
of the suit, and it is only by means of statutory 
provisions framed with the obvious purpose of short- 
ening litigation, that they can be awarded in the suit 
even though they accrued sub.sequent to the institu- 
tion of the suit. The mesne profits antecedent to the 
suit have, on the other hand, accrued before the 

0) (1890) I. L. E. 15 Bom. 416. (2) (1893) I. L. E. 21 Mad. 271. 

(.3) (1909) 1.3 0. W.N., 815. 
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^ commencement of the s\ut and althongh, therefore, 
Bhupendr.4. the amount may not be stated with absolute certainty, 
.... ^^6 mentioned with some approach 

S. to approximation. When, tlierefore, a plaintiff in- 
CiiAXMA stitutes his suit for possession and mesne profits 
Bosk, antecedent to the suit in a Court of limited pecuniary 
jnri.sdiction, he may, on the j)rinciple explained in 
(xolap Singh v. Inilra Kumar HazraiX), to which we 
adhere in spite of the decision in Sudarshan Dass 
Pampers}u(d{2), be rightly deemed to have limited his 
claim to the maximum amount for wliicli that Court 
can entertain a .suit. In fact, in sucli a ca.se, if the 
plaintiff .subsequently i>uts forward a claim in excess 
of the jurisdiction of the Court, he may justly be 
requiretl to remit the exces.s, because he luvs witli 
his eye.s open brought his suit deliberately in. a Court 
of limited pecuniary iurisdiction. In the ca.se before 
us, therefore, the plaintiff cannot rightly claim more 
tlian Rs. 315-8 on account of mesne profits antecedent 
to the suit. Imleed, tlie decree-holder lias through 
his learned vakil offered to abandon the claim in 
respect of mesne profits antecedent to the suit. Con- 
serpientiy, no assessment need be made on account of 
these mesne profits. 

Tlie question next arises as to mesne profits 
dente lite. It has been sngge.sted that the learned 
Mnnsif should be deemed to have Jurisdiction to assess 
these profits and to make a decree for any amount 
he may determine, however much such amount may 
exceed the limit of the pecuniary jurisdictiou of the 
Court. In support of this propn.sttion, reliance has 
been placed xipon the case of Ramesivar v. Dilii (3). 
In our opinion, tliat case is clearly di.stingni.shable. 
There a suit was brought to recover laud valued ut- 
il) (1909) 13 C. W N. 493 ; (9) (1910) 7 All. L. .J. R. 9(13. 

9 C. L. J., 367. (3) (1894) I. L. R. 21 Calc. 55(1. 
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Rs. 950. Mesne i^rofits antecedent to tiie suit were 1910 
not claimed, but there was a prayer for award of mesne BmrraNDEA 
profits pendmite lite. When the suit was instituted, \ 
the limit of the pecuniary jurisdiction of the Munsif 
was Rs. 1,000. By the time the Munsif made his 
decree for recovery of the land and for assessment bose. 
of mesne profits Ute, the pecuniary limit of 

his jurisdiction had been raised to Rs. 2,000. The 
plaintiff subsequently invited the Court to ascertain 
the mesne profits and estimated them at Rs. 1,595. 

The judgment-debtor objected that an award could 
be made for only Rs. 50, that is, the difference between 
Rs. 1,000 (the limit of the j)ecuniary jurisdiction of 
the Court at the date of the institution of the suit! 
and Rs. 950 the value of the land). This contention 
was overruled. It maj?- be remarked that at the date 
of the institution of the suit, there was no cause of 
action for recovery of mesne profits pendente Ute. The 
jurisdiction of the Munsif was extended to Rs. 2,000 
before the decree for mesne profits was made. In 
fact, the cause of action for mesne isrofits accrued from 
day to day after the institution of the suit, and when 
the Court made the order for assessment, it had 
jurisdiction, if a suit for mesne profits had been 
then commenced, to make a decree for Rs. 2,000. As 
a matter of fact, the amount claimed was Rs. 1,595. 

The actual decision, therefore, in Eameswar v. Dilu (1), 
may possibly be defended, though there are expres- 
sions in the jirdgment which may be open to criticism 
But, as wa.s observed by Lord Halsbury in Quinn v- 
Leathern f2), “every judgment must be read as appli- 
cable to the particular facts proved or assumed to be 
proved, since the generality of the expressions which 
may be found there are not intended to be expositions 
of the whole law, but governed and qualified by the 
(1) (1894) I. L. K. 21 Calc. 550. (2) [1901] A. C. 49 , 506. 
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1950 particular facts of the case in which such e.x.pressions 
BHtm-NDRA O'!'® to be found.’’ It may further be observed that 

Kumar Courts have alwavs been reluctant to e-xtend the appli- 
Chaksav.arty ~ , 

cation of the case of R tmeswar v. Diluil) to cases not 

PuBNA precisely similar : see Gulab Khan v. Abdul VVahah 

Bose. Khan i TjjatuUa v. Chandra Mohan f3), Golap 
Singh V. Indra Kumar (4) and Manna Lai v. 
Samandu (o). We are clearly of opinion that the 
rule laid down in Ramesivar v. Dilu (1) cannot 
po.ssibly be extended to the case before us for two 
weighty and obvious reasons, namely, first that the 
value of the claim for the mesne profits pendente lite 
which the decree-liolder now invites the Court to 
investigate, is mucli in e.xcess of the value of a suit 
which a Munsif is generally competent or may 
specially be authorised to tiy ; and, secondl)/, that if 
the Munsif investigated the claim, tliere would be 
insuperable difficulty as to the forum of appeal, which 
could not be either the Court of the District Judge, 
who can hear appeals only in suits of which the 
value does not exceed Rs. 5,000, or thi.s Court, because 
the Legislature never contemplated an appeal direct 
from a decision of the Munsif to the High Court. 
We must hold, therefore, that the Munsif cannot 
entertain the application for investigation of mesne 
profits pendente lite as the claim is laid at over 
Rs. 60,000. In our opinion, the proper course to follow 
is to direct the return of the plaint, in so far as it 
embodie.s a prayer for a.ssessment of mesne proiit.s 
from the institution of the .suit to the date of delivery 
of possessiot), for presentation to the proper Court, 
that is, the Court of the Subordinate Judge. In fact, 
the plaint may be treated as including two. if not 
three, distinct claims as we have alreiuly explained, 

(1) (1894) I. L. R. 21 Calc. 550. (3) (1907) I. L. U. 34 Calc. 9.14. 

(2) (1904) I. L. B. 31 Calc . 365. (4) (1909) 13 C W. N. 493. 

(5) (1906) P. B. 46. 
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and we may very well direct tLat the plaint, in so far 1910 
as it includes a claim for mesne profits pendent lite, bhupexdra 

should be returned for presentation to a Court of Kumar 

Ghakravarty 

competent pecuniary jurisdiction. The decree-holder 

has no objection to the adoption of this coui'se. But Tuh.va 
XI • 1 T , i , ^ , ■. Chandea 

the judgment-debtor urges that if the mesne profits Bose. 

have been now estimated by the decree-holder with 

any approach to accuracy, the value of the property 

itself must have been very much higher than Es. 686-8, 

and the case sliould not have been tried by a Munsif . 

We are unable to give effect to this contention at the 

present .stage after the suit, in so far as it is for 

recovery of land, has terminated and the decree of 

this Court has become final. It must further be 

remembered that the defendant did not take any 

exception to tiie value of the land and cannot now be 

heard to question the jurisdiction of the Court in 

that respect. 

The result, therefore, is that this appeal is allowed 
and the orders of the Courts below discharged. The 
claim for mesne profits antecedent to the suit is dis. 
missed as it is abandoned by the decree-holder. The 
plaint in so far as it embodies a claim for mesne 
profits from the institution of the suit on the 12th 
April 1902 to the delivery of possession on the 5th 
July 1907, will be returned to the plaintiff for pre- 
sentation to the proper Court, that is, the Court of 
competent pecuniary jurisdiction. We do not decide 
whether, when the plaint is so pre.sented, any ques- 
tion of limitation will arise, or if any question of 
limitation arises, whether section 14 of the Limitation 
Act will be of any a-ssistance to the plaintiff. The 
appellant is entitled to his costs in the present pro- 
ceedings in all the Courts. 

The Rule- will stand discharged. 

G. S. Appeal alloived ; Rule discharged. 
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1916 

— - PRIVY COUNCIL. 


NRITYAMONI DASSI 

V. 

LAKHAN CHANDRA SEN. 

[ON APPEAL FROM THE HIGH COURT AT FORT WILLIAM IN BENGAL.] 

Limitation — Limitaiirju Act {XV of 1S77\ s, 14 — Siispflnsion of causs of 

action. 

In this appeal their Lordship.-? of tht? Judicial Committee affirmed, on 
the question of limitation, the decision of the High Court in the case of 
Lakhan Chandra Sen v. Madhumdan Sen which is reported in L L. 11. 35 

Ca!c..m., 

AppeaIj 70 of 1911 from a jadginent and decree 
{6tli Deceml'Cr 1907) of tlie Higb Court at Caicutta in 
its Appellate Jurisdiction, which reversed a Judgment 
and decree (10th August 1906) of a Judge of the same 
Court in the exercise of its ordinary original Civil 
Juiisdiction. 

Tlie defendants were appellant.s to His Majesty in 
Council, 

The suit which gave rise to this appeal arose out 
of the following circumstances : — One Guru Charaii 
Sen died in 1872 leaving a widow aud three sons, 
Baney Madliul) Sen, Money Madhub Sen aud Chuni 
Lai Sen. The respondents are the descendants of 
Money Madhub, and the appellants are the widow and 

® Frexent : VlSCOUST ILiLBASE, b'-KD Pakmook, Lokp Wbksul'rv AKr> 
Mn. .^r.i. 
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two of the sons of Baney Madhnb. Obuni Lai, the 
thii’d son, died in November 1881. In 1896 some of 
his sons brought a suit to have their rights and inter- 
ests ascertained and declared in his property consist- lakhan 
ing of “eight houses” in Calcutta, for possession of 
their shares, which had been for some years in the 
possession of the principal defendants, and for other 
relief. In that suit (882 of 1896) the present respond- 
ents were also made defendants : they, however, sup- 
ported the claim of the plaintiffs, and also asked for a 
declaration that they, too, were entitled to a share in 
the property in dispute. The suit was tried in the 
High Court by Mr. Justice Hendenson, who on 20th 
April 1903 found that the “ eight houses ” in suit never 
passed from the possession and ownership of Guru 
Charan Sen during his lifetime. He held also that a 
deed of declaration of 30th June 1891, and a deed of 
crust of 18th January 1892, upon which the defendants 
relied, were not real transactions, and were inopera- 
tive to pass any property. He, therefore, substantially 
decreed the plaintiffs’ claim, and declared that the 
Ijresent respondents (some of the then defendants) 
were also entitled to a one-third share in the i^roperty. 

An appeal (29 of 1903) was then filed by those defend- 
ants who contested the suit, and that poiition of the 
decree of Henderson J., which gave the relief asked 
for by the present respondents was, on 22nd February 
1904, set aside on the ground, among others, that as 
suit was one for ejectment and not a partition suit, 
relief could not be given, as between two co-defend- 
ants. 

The irresent suit was brought on 14th November 
1904 by the respondents, Lakhan Chandra Sen and his 
brothers, the sons of Money Madbub, for a one-third 
share in the “ eight houses,” which had devolved on 
their father on the death of Guru Charan Sen. The 
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defendants were the representatives of Baney Madhnb 
Sen and Chiini Lai Sen. » 

The principal defendant who contested the suit 
was Nrityamoni Dassi, the widow of Baney Madhul> 
Sen, whose defence was that the ijroiierty in dis]nite 
belonged to her mother-in-law Surat Kmnari Dassi ; 
and that about the year 1891 Surat Kumari, in pursu- 
ance of a bond fide family arrangement, made a gift of 
her stridhan properties among the throe different 
branches of the families of her three sons, in consider- , 
ation of wliich gift, Baney Madhnb Sen and Money 
Madhnb Sen by a deed of covenant, dated 30tli June 
1891, transferred whatever right and interest, if any, 
they had in the property to Surat Kumari Dassi, who 
by a deed of trust, dated 18th January 1892, dedicated 
it to the family idols, and that she since that date had 
been in possession of the prox^erty as a trustee. She 
also pleaded that tlie suit was barred under the Limit- 
ation Act (XV of 1877). 

The suit was dismissed by Bodiiay J. on the 
ground that it wa.s barred by the law of limitation; 
and on api>ealby the plaintiffs (resxwndeuts) was heard 
by Sir Francis W. Maclean O.J. and Harington and 
Fletcher .TJ. who reversed the first Court’s decision 
on the question of limitation. 

The decision of the Appellate Court and also the 
judgment of Bodilly J., then apxiealed from on that 
question, will be found rexmrted in the case of Lakhan 
Chandra Sen v. Madhumidan Sen, I. L. R. 85 Calc. 
209. 

On this axjpeal, 

De Gruyther, K.C., and Moss, K.G., for the apxtel- 
lants. 

Sir William Garth and. Edward F. Spmee, for the 
respondents. 
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Tlie judgment of their Lordships was delivered by 19^6 
Mr. Ameer Ali who, after stating the facts, conti- 
nued : As their Lordships concur generally with the Rarsi 
reasons given by the Appellate Conrt for overruling lakhan 
the plea of limitation, they do not wish to prolong the 
present judgment by dealing wth the question at any 
length. They desire, however, to observe that if the 
property belonged in fact to Surat Kumari, and was 
held by her all along in her own right, as has been the 
defendants’ contention throughout the various stages 
of this long-drawn litigation in India, obviously no 
question of limitation arises ; neither their father nor 
the plaintiffs had or have any title to it, and their 
suit must fail on that ground. 

. If, however, the “ eight houses ” never belonged to 
Surat Kumari, as is now conceded at their Lordships’ ■ 

Bar, if they always remained the property of Guru 
Sen and devolved on his sons by right of inheritance, 
then the declarations made by themi in the “deed of 
covenant,” which are now admitted to be wholly false, 
in no way altered the title. It did not purport to 
transfer any right : it was only an admission of a right 
which did not exist. There is no allegation, far less 
any evidence, that Surat Kumari pretended to exercise 
any right under that document adversely to the real 
owners until .Tanuary 1892. It was after the execn- 
tion of the trust deed of 1892 that Baney Madhub, pur- 
porting to act as one of the trustees, began to collect 
the rents and is.sues of the eight houses to the exclu- 
sion of the other co-sharers. Limitation 'would no 
doubt run against them from that time. But it would 
equally withoiit doubt remain in suspense whilst the 
plaintiffs were bond fide litigating for their rights in a 
Court of Justice. They had in the suit of 1896 before 
Mr. Justice Henderson associated themselves with the 
plaintiffs in that action, and had asked for an adjudi- 
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1916 ctitioii in those i)roceediiig.s of their iiglits. A dis- 
luTKUMxi i.ssuc AYa.s framed in resjiect of their claim, to 

Dass^i which no objection seems to have been made by the 
Lakiian appellant Nrityamoni; and the learned Judge who 
decided the case pronounced, wnth reference toi their 
prayer, the following order 

The defeiidiuits, the representatives of Money Madluib, will be (ie' 
dared jointly entitled to a one-third share in the scheduled properties, and 
tiie Official Referee will imike similar enquiries with regard to their sliare 
and the share of Nemye Charan Sen, as to mesne profits and the deeds, 
assurances, and other things which may be necessary. Tiiese defend- 
ants will be entitled to get possession of the shares to wdiich Oiey Ijave 
been declared entitled.” 

It was an eilective decree made by a competent 
Court, and wa.s capable of being enforced until set 
aside. Admittedly, if the j)eriod dnring which the 
plaintiffs were litigating for their rights is deducted, 
their jn’esent suit is in time. Their Lordship.s are of 
opinion that the j)lea of limitation was rightlj’' over- 
I’uled by tlie High Court. 

As regard.s the nature and effect of the deed of 
covenant of tlie JOth June, 1891, their Lordships have 
no hesitation its. holding, in concurrence with the 
High Court, that it was wholly illimory ; that it never 
operated to transfer any rights, nor in fact was it 
iji tended to do so; and that it w’as a mere device 
for deceiving the creditors of Baney IMadhub and 
Money Madhnb, and slieltering tlie proi)erty under 
their mother’s name by making an acknowledgment 
of a right which never existed. All the facts and 
circumstances taken in conjunction with the state- 
ments in the document itself contraaict the sugges- 
tion that it was part of a bond fide family arrange- 
■ ment. 

Their Lordships are of opinion that the decree of 
the High Court in Suit 826 of 1904 is right, and should 
be affirmed. 
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For these reasons, their Lordships are of opinion 
that the judgment of the High Court is right and that 
this appeal should be dismissed, and their Lordships 
will humbly advise His Majesty accordingly. The 
appellants will pay the costs ofTlie appeal. 

Appeal dismissed. 

Solicitors for the appellants : T. L. Wilson ^ Co. 

Solicitors for the respondents: Downer ^ Johnson. 

j. y. w. 


APPELLATE CIVIL. 


Before Holmwood and Imam JJ. 

DALCHAND SINGHI 

V, 

THE SBOEETARY OF STATE FOR INDIA.^ 

Land AcquisHmi — Godowns used as servants' residence — House or huilding 
whether part of — Acquisition of such godown alone^ legality of — Land 
Acquisition Act (1 of 1394) ss. 49 (i), 64 — Practice — Appeal. 

Godowns necessary as residence for servants are part and parcel of a 
building [within the meaning of s, 49 (i) of the Land Acquisition Act] 
being a most important part of that building for the purpose of letting it 
out to gentlemen as a place of residence. 

The acquisition ot such godowns would thus be an acquisition of a part 
of a iiouse contrary to the provisions of the Act. 

It has never been doubted that an appeal would lie in the case of such 
an order under that section. 

//a.sa^ V. (1) distingiiished. 

Appeal by Dalchand Singhi, the claimaub. 

Appeal from Original Decree, No. 397 of I9l5, and Kule No. 929 
oi: 19 15, against the decree of H. P. Duval, Special Land Acquisition 
Judge, 24-Parganas, dated June 29, 1915^. 

(t) (1911)1. L. II. 39 Calc. 393. 
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In thi.s case the Calcutta Municipal Corporation had 
moved Government to declare that, for the purpose 
of improving the junction of Camac Street and Short 
Street, I chitack 26 square feet of land covered by 
part of some servants’ quarters should be acquired 
out of prenii.scs No. 24, Camac Street belonging to 
one Dalchand Singhi, wlio had let out the iKuise 
for some years in two flats each with its separate 
kitchen and servants’ quarters. The main house was 
situated almost on Short Street having to the .soutli 
a tennis lawn facing east and west with a row of 
oiit-oliices beyond used as stables, etc. The main 
entrance at present was to the nortli-west from Camac 
Street, tlie second entrance from Short Street having 
b(‘en closed by tlie tenants. The proposal was to 
acquire a triangle (its two sides being 11 feet 10 
inches and 12 feet) on the nortli-west corner of the 
compound, taking away thereby the wdiole of ojie 
and paid of a second godowm at tlie corner of tlie 
]>remises. Before the Laud Acqusition Colluctoi', 24- 
Parguna.s, the claimant contended tlmt the loss oftho.se 
godowns would affect the full and unimpiared use of 
the house and consequently the matter was referred 
to the Special Land Acquisition .Tudge, 24-Parganas. 
At the request of the parties the Judge visited the 
house and, although it was pointed out that Jiew 
servants’ quarters could not be erected witliout taking 
away the tennis court, dismissed the claimant's 
reference observing as follows : — 

‘‘The house is already right on Camac Streefc and tine extra few feet of 
laud taken away can luake very little diilerence. Mr. Oollingwood (a house 
agent) is not prepared in his evidence to say that the letting value of the 
house would lx.* })cnuancntly afiEected if this second godown at tlie entrance 
is taken away. Admitt idly carriages dp not go into tlie compound no vv. 
The entrance therefore in Bhort Street could be etiually well used and if* a 
wail is built on the Camac Street corner, there would be no greater nui- 
sance from dust and noise than there is at present. In this view I iiiiist 
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hold tliat the full .<md unimpaired use of the house, as a lioiise, even though 1916 

the present tenant of the downstairs flat may not like to live there, will not 

bo impaired by this gndown being taken away. It may mean that aservant ' SiNOii'i 

who has hitherto lived in the premises w'ould have to live outside in the v. 

future, hut that is not a sufScient reason in my opinion for holding that 

the small part wanted is necessary for the full and unimpaired use of the of St we 

house. I tlierefore dismiss the claimant’s reference with costs.” fob India. 


Being diasatisliecl witli this order the claimant 
preferred this appeal to the HigliConrt. 

Bahu Provas Chandra Mitra (with him Babu 
Jnanendra Nath Sarkar nxid Babu Lima Charan 
Laha), for the appellant. Under the provisions of 
section 49 of the Land Acquisition Act, I requested 
that the whole property should be acquired and the 
Collector referred the question to the Civil Court. 

Babu Bam Charan Mitra. iov the respondent. 

I have a preliminary objection. Section 54 of the 
Land Acquisition Act allows an api^eal only from an 
award. If there is no tietermination of value, as here, 
no appeal will lie-. Hasun Molla v. Tassiruddin (1). 
The sole question here is whether this mall’s godown 
Is part of the house. See section 25 for meaning of 
“award” of which there is no definition in this Act. 
Reading section 54 with section 25 I submit that the 
present appeal is incompetent. 

[Holmwood J. We should have to interfere in 
revision on the ground that the Judge has gone quite 
beside the question to be decided, does the land 
form part of the house ?] 

Babu Provas Chandra Mitra, ios the api)ellant. 
I submit that an appeal does lie. The following 
rulings — Venkataratnam Naidu y. The Collector of 
Godavari (2), Nila Bam y. The Secretary of State 
for India (3), Khairati Lai y. The Secretary of 
State for India (4) were all decisions on appeal. 

(1) (1911) I. L. R. 39 Calc. .993. (3) (1908) I- L. R. 30 All. 176. 

(2) (1903) I. L. R. 27 Mad, 350. (4) (1889) 1. L. R. 11 All. 378. 
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[Holmwood J, In Khmrati Lai v. The Secretaru 
of iState for (1), the appeal was heard where 

llu‘y held that the whole property and not a portion 
wiuld bo aecpii red.] 

lii Niln .Earn v. The Eecretarij of State for Indiai2), 
only a small portion of garden was taken, not 
so in Venkataratnam Naiflu v. The Collector of 
Goilavari Cd) which is on all four.s with the present 
case. Khairati Lai v. The Secretary of State for 
India (1) is most in my favour. The onus is on 
Oovernment to siiow this portion is not necessary 
for the proper enjoyment of the hou.se. I submit 
tliat these godowns being tlie servants’ quarters are 
part of the house. The Collector before making the 
valuation referred the matter to the Special Judge, 
24-Parganas, who is the Land Acquisition Judge for 
Calcutta as well. 

[Holmwood J. (to respondent). What have you 
to say to this ?] 

Babu Ram Oharan Mitra. Does the taking of a 
small piece of land matter ? 

[Holmwood J. One cannot live without servants. 
In every other country e.vcept India servants live 
under the same roof as the master.] 

Babu Provas Chandra Mitra. As it is, the pre- 
mises has .so little servants’ quarters that if more be 
taken it would become higlily inconvenient. 

Holmwood and Imam JJ. This is an appeal from 
an order of the Special Land Acquisition Judge at 
Aliporo on a reference made by the Collector under 
section 49(/) of the Land Acquisition Act. It appears 
that tlie owner of the house demanded a reference on 
tlie point on the ground that the cutting of tlie corner 

(1) (1889) 1. L. K. 11 All. 378. (2) (1908) I. L. R. 30 Ail- 176. 

(3) (1903) 1. L. 27 Mad. 350. 
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of Ws comi>oiiiKl with the whole of one and part of a 
second godown near the gate would be the acquisition 
of a part of his house contrary to the provisions of the 
Act. The learned Collector in making the reference 
drew attention to the question of what would be 
reasonably required for the full and unimpaired use 
of the house, but lie very properly made the reference 
in terms of the section for the determination of the 
question whether the land proposed to be acquired 
does or does not form part of the house. The learned 
Special Land Acquisition Judge appears to have 
entirely ignored this question which is the only 
question he had to decide and to have based his 
decision on a clause in section 49 which allows him to 
take into consideration the question whether the land 
proposed to be taken is reasonably required for the 
full and unimpaired use of a house, manufactory or 
building. That such a question should be taken into 
consideration where the circumstances allow there 
can be no doubt. But it cannot be held that that 
is the only question, or indeed the main question 
to be decided. 

In appeal before us a preliminary objection is 
taken that no appeal lies, and the authority of Has^m 
Molla V. Tasir addin (1) is cited. That is direct 
authority only for the proposition that an order of the 
Special Land Acquisition Judge refusing to restore 
a claim case by setting aside a decree passed 
for default of the claimant, is not an award and does 
not come within section 54 of the Land Acquisition 
Act, but the learned Judges who decided that case 
pointed out that in every case the order complained 
of must be considered and the Court has to see whether 
that order is an award or any part of an award. An 
order of this nature has been dealt with in appeal on 
(1) (1911) I. L. E. 39 Calc. 393. 
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i«lrt H(‘v«ral occasions l»y tlic Allahabad Court and l)y the 
^hulriiH Court, and it has never been doul)ted tliatan 
Hixuiii apiH'al would lie. But aSHUmiug that it did not lie, 
TiiK certainly liave to interfere in this case in 

nwmvmr tixorcisc of our powers of revision which we have 
i.,K is'i.iA. been asked to exercise by a petition upon which a 
Rule lias been issued. 

We have already noted that the learned Judge’s 
judgment had altogether missed the i)oint for adjudi- 
c;iti<»n ; and the only point for consideration is 
whether these godowns do or do not form liar t of the 
premises which consist of a gentleman’s house and the 
necessary out-buildings attached to it, or whether 
they are separate pieces of land which can be taken 
away witliout detriment to the reasonable require- 
ments for the full and unimpaired use of the house. 
In deciding the latter point the learned Jiilge makes 
use of a somewhat curious argument. He says that 
because the accommodation for servants is already 
extrc'iuel.y defective it cannot injure the owner to 
make it still more defective. This is an argument to 
which we cannot accede. The fact is that those two 
godowns which the learned Judge calls “dnrwan’s 
godowns” are the only servants’ hotise properly speak- 
ing in tlie whole of the premises. The premises have 
])ecn let in flats apparently for many years and tliere 
are two kitchens one on each side of the house which 
of course cannot be used as residences for the ser- 
vants. Theie is a stable and there is a very small 
hut hy the side of the stable which is said to be the 
residence of the sweeper. Whore the superior ser- 
vants of tlie two tenants live we are at a ioss to 
conceive, utdess they live in the.se durwan’s lodges. 
The.ludge hiiu.self shows that no dnrwaii Is ivquinMl 
because lie says no carriages ever enter the compound. 
It seems to us that these two godowns are iK^cessurily 
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part and parcel of the building and a most important 
part of that bxiilding for the purpose of letting it out 
to gentlemen as a place of residence. 

We must, therefore, set aside the order made by 
the learned .Judge and direct that this portion of the 
building be not acquired unless the whole premises 
:u:'e acquired by the Land Acquisition Collector. The 
costs given against tbe claimant in the lower Court 
must be refunded, if paid, and there will be costs of 
this hearing in favour of the appellant. 

T he Rule will be made absolute for the same reasons 
without costs. 

o. s. Appeal allowed. 

Rule absolu te. 


CRIMINAL REVISION. 


Before Greaves and Walmsley JJ. 

ABDUL ALl CHOWDHURY 

V. 

■ EMPEROR.’ 

Secnrif]/ to keep the Peace-^Conviction under 8. 143 of the Penal Q ode — 
A bsence of fmdhig of acts involvmg breach of the peace or evident 'in- 
tention of ooinmlttlng the same — Legality of order for seciirlii/ — Criminal 
Promiure Code {Act V of I898y 100. 

To In-ing a case witliin the terras of s. 106 of tiie Criraina! Procedure 
Code, the Magistrate Hhould expressly iiml that the acts of the accused 
involved a breach of the peace or were done with the evident intention ot 
oouiinittiag the same, or at all events the evidenee must be so clear that. 

Criminal Revision No. Il59 of 1915, against the order of H. A. Street, 
Sessions Judge of Sylhet, dated July 28, 1915.\ 


1910 

Dalchand 
Sing HI 
r. . 
The 

Seceeta ey 
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1915 
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witJiimt unvsipri'HK tiiwiing, a sniwri.irt'dnrt ih timt widi wiw the 

i’U'HCS' 

.fill l.al (lit V . Jmjmohan Oir (\) followeil. 

A liiiiliiig (hilt ttii; umiiimm oliject </£ the unlawful assemlily was liy 
moans (»f orimina! ftireo or show tlioreof to take po-sossion of land cultivatisl 
hy a loiiiuit of tlw rival liiridkird, and that, hut for the diroetion of liw 
tatter to the teuanls to retire, which was carriisl out, there miglit imvo been 
a serious riot, hdd insuiKoieut to bring the case within the purview of 
s. Wr. of tlie Code, 


The facte of the case were as follows. One Afroz 
Baklit Chowdlmry, a zemindar in the Arangpur par- 
trana, pnrcliased in 1312 B.S. the lands of two brothers, 
Bonai Mi:i and Monai Mia, and settled them with 
Byama Bap. A dispute last year between Afroz and hi.s 
brother, Yar Bakht, on the one side, and a Hindu 
mirasdar o\i the otlier, led to the former being bound 
down, under s. 107 of the Criminal Procedure Code, to 
keep the peace for one year in tlie sum of Rs. 5,000. 
The prosecution story was that on the 23id March 1915 
Shabaz Mia, tlie son of Soinii, and Abdul All Chow- 
dhury, the brother-in-law of Monai, went in a large 
botly numbering about 200 men , armed witii I'U/iis and 
speaiNS, to take forcible i>osses.sion of the lands of Byama 
Bap. Afroz, on being informed of the fact, directed 
Syama and other tenants cultivating in adjoining 
I)lots not to resist the party of the accused but to 
retire quietly to the house of one Alphu Momli 
which they did. Afroz also sent a letter to the 
Buhiganj police station relating what had liappened. 
The police held an investigation upon the letter and 
sent' up 19 persons. Sixteen of them were placed on 
trial before the Additional District Magistrate of 
Sylhet, three having been prevented from appearance 
in Court thfongh illness. The Magistrate acfiuitted 
two of the accused and convicted the rest under s. 143 
of the Penal Code, on the- 5th July, sentencing them 

(1) (1899) I. L. R. 2G Calc. 676. 
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to tliree months’ rigorous imprisonment, and binding 1915 
them down, under s. 106 of the Code, to keep the abdulAli 
peace for one year. His findings were as follows Chowdhury 

I hold it proved that on the 23rd March last accused No. 1, Shabaz Empekor. 
Mia, and No. 2, Abdul Ali Chowdfirry, led a large body of armed men and 
drove out Syaraa Bap from the land he was cnltivating as joteJar under 
Afroz. The common object of the unlawful assembly was by means of 
criminal force or show of it to take possession of the plot of land cultivated 
by Syama Bap, and all the persons proved to have been members of this 

unlawful assembly are guilty under s, 143 I. P. C It remains to be 

considered what sentence sliould be inflicted on the 14 accused. There can 
be no doubt that, had not Afroz directed Syama Bap and his other bmants 
not to resist the accused but to remain quietly in Alphu Morali’s hari^ there 
might have been a serious riot, as Afroz u the leading zemindar iri Aurang- 
pur and must have many men under Ids control. Obviously the accused 
thought tliey had their enemy at their mercy, as, if on account of having 
been bound down he decided not to resist, they could do what they liked 
in seizing the land by force ; while if be did resist and a riot ensued, 
they would get him mulcted of Rs. 5,000. 

On appeal, tlie Sessions Judge of Sylhet acquitted 
Shabaz and upheld the conviction and sentences of the 
rest. He merely found that “ no occurrence in the 
way of a fight actually took place.” The accused 
thereupon moved the High Court and obtained a Rule 
on the ground that the order under s. 106 was illegal. 

Mr. Rasul (with him Bahu Hemendra K. Dass), 
for the petitioner. The offence under s. 143 of the 
Penal Code does not involve a breach of the peace, 
and a conviction thereunder does not justify an order 
under s. 106 of the Criminal Procedure Code ; Jib Lai 
Gir Jogmohan Gir Nath Maj\imdar 

V. Nibaran Ohunder Gope (2), liaj Narain Boy v. 
Bhagabat Ohunder Nandi (B). There mast be a con- 
viction of an offence involving a breach of the peace ; 

Kishore Sirkar v. King-Emperor' {i). The findings^ 
here are insufficient. 

(.1) (1899) I. L. E., 26 Calc. 676. (3) (1908) I. L. R., 36 Calc. 315. 

(2) (1902) I. L. R., 30 Calc. 93. (4) (1903) 8 C. W. N. 517. 



674 

1915 

Abdul All 
C HOW DU UK Y 

V. 

Em I'EKOR. 


INDIAN LAW REPORTS. [VOL. XLIII. 

The, Deputy Legal Bememhrancer (Mr. Orr). for 
the Crown referred Lai Qir v. Jogmohan 

Giril). The findings show an intention to conimit 
a breach of the peace which was fiustrated in the 
circnmstance.s of the case by the prosecutor’s party 
retiring from the disputed land. 

GtRBAVBS and Walmsley JJ. The accused in thi.s 
case were convicted under section 143 of the Indian 
Penal Code and boirnd down under section 106 of the 
Code of Criminal Procedure. It has been urged before 
us that the order under section 106 of the Criminal 
Procedure Code is without jurisdiction as there was 
no finding of any likelihood of a breach of the peace 
being committed or of any evident intention of com- 
mitting acts which would involve a breach of the 
l)eace. The Appellate Court came to no finding upon 
this point. All that is said in the judgment of the 
Aijpellate Court is that the appellants formed with 
others an unlawful assembly with the common object 
set forth in the charge. In tlie lower Court tlie findings 
areas follows: “The common object of this unlawful 
assembly was by means of criminal force or show of 
criminal force to take possession of the plot of land 
cultivated by Syama Bap.” There is a further finding 
to this effect; “There can be no doubt that, had 
not Afioz Bakht Ohowdhry directed Syama Bap 
and his other tenants not to resist the accused but 
to remain quietly in Alphu Morali’s bari, there 
might have been a serious riot, as Afroz Bakht is, 
according to tiie evidence on the record, the leading 
zemindar in Aurangpur and must have many men 
under his control. Obviously the accused persons 
thought that they had their enemy at their mercy, 
as if on account of having been bound down under 

(1) (1899) I., L. R. 26 Calu, 67(5. 
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section 107 of the Code of Criminal Procedure he I9ia 
decided not to resist their attacks they could do ABntn. Ali 
what they liked in seizing; the land by force, wliilo tSiiowDiujuY 
if he. did resist their armed attack by sending a similar Shperoe. 
body of men and a riot ensued, they would be able 
to get him mulcted of the amount of Rs. 5,000.” 

Various decisions have been quoted before us, but it 
seems to us that the law is succinctly and accurately 
laid down in Jift LaZ (riV Y.Jogmohan Oir (1) where 
it is said that “ being a rnember of an unlawful 
assembly does not necessarily involve a breach of the 
peace. It does, however, involve an apprehension 
that a breach of the peace may result. Nor does a 
conviction of an olfence under section 143 of being 
a member of an unlawful assembly necessarily amount 
to a conviction of ‘taking unlawful measures with 
the evident intention of committing’ a breach of 
the peace. In order to bring the acts of the accused 
within either of these terms it is necessary that the 
Magistrate should expressly find that the acts of the 
person convicted amounted to this, or at all events 
that the evidence is so clear that, without such an 
express finding, a suj)erior Court, such as a Court of 
Revision, should be satisfied that the acts do involve 
a breach of the peace or an evident intention of com- 
mitting the same.” We have already referred to the 
findings in this case and they do not seem to us to 
sufiicieirtly and clearly show that the acts for which 
the accused were convicted under section 143 neces- 
sarily involve a breach of the peace or any evident 
intention of committing the same. 

The Rule is, therefore, made absolute, and the order 
under section 106 of the Code of Criminal Procedure 
set aside. 

E. H. M. Rale absoU^te. 

(1) (1899) I. L. B. 26 Gala. 576. 
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ORIGINAL CIVIL. 


Before Chaudhuri J, 

KUMAR K RISHN A DUTT 

‘V- 

HARI NARAIN GANGULY.* 

Odiiis—SoUcUor^s lien for eo sts-~^ Minor— 'Necrt friend— -Atfomejfs costs for 
proceedings undertaken on the next friend's instructions — Whether 
attorney is entitled to a charge on the minor's jn'operty for his costs so 
incnrred— Practice. 

Where a suit ha^ been brought by a minor throiigli Ids next friend for 
declaration of the infant's title to and possession of property, the attorney 
is entitled to have a charge declared on the properties for the amount of 
costs incurred by him and he is entitled to recover the same in a suit. 

Shaw V. ATeaZe (1), Baile v. Baile (2), Pritchard v. Eoheris (3), In re 
llowarth {i\ Helps v. Clayton (5), Ex parte Tweed (6), Nerendra Nath 
Sircar v. Kamalbasini Dasi (1)^ Devkabai v. Jefferson^ Bliaishanhar and 
Dhisha (8), Khetter Kristo Milter v. Kally Prosunno (r/iose (9), In re 
Wright's Trust (10), Watkins v. Dhurmoo Baboo (11), S^ham Oharan Mai v. 
Chowdhry Debya $ingh Pahraj (12), Ispaliani v. Chundi Chardn Pal (13) 
and Branson w. Appasami (14) referred to. 

The plaintiff ill this suit sought to recoverfrom the 
defendant, who is an infant, the sum of Rs. 446-2 for 
balance of taxed costs in a suit, which had bee o in- 
stituted in this Court on the infant’s behalf by his 
mother as next friend, for a declaration of the infant’s 

Original Civil Suit No. 1300 of 1914. 

(1) (1858) 6 H. L. 0. 581, 601. (8) (1886) LL. R. 10 Bom. 248, 263, 

(2) (1872) L. R. 13 Eq. 497. (9) (1898) L L. R. 25 Caic. 887 . 889 . 

(3) (187,3)L. R. 17 Eq. 222. (10) [1901] 1 Oh. 317. 

(4) (1873) 8 Oh. App. 415. (11) (1881) I. L. R. 7 Calc. 140, 

t5) (1864) 17 C. B. (N.S.) 553. (12) (1894) 1. L. R. 21 Calc. 872. 

(6) [1899] 2 Q.B. -167. (13) (1905) 9 C. W. N. cxcviL 

(7) (1896) I.L. R. 23CaIc. 563, 573. (14) (1894) 1. L. R. 17 Mad. 257. 
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title to and possession of certain house property in 
Calcutta. The plaintiff claimed that he was entitled 
to a chai’ge on the infant’s property for the amount of 
his claim and he also submitted that he was entitled 
in this suit to an order for the sale of the property in 
default of the payment of the amount claimed. On 
behalf of the infant defendant a written statement had 
been filed in which it was submitted that there could 
be no decree for costs against the defendant personally 
and that costs could not be recovered from the estate- 
It was also contended that the plaintiff should have 
proceeded by way of an application in Chambers, or 
that if a suit were instituted, it should have been in- 
stituted in the Small Cause Court. It was also urged 
that unnecessary costs had been incurred in the suit 
filed on the infant’s behalf. 
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Mr. G. C. Ghose and Mr. N. Sircar, for the plaintiff. 

Mr. I. B. Sen and Mr. S. O'. 6^/iose, for the defendant. 

ChaUDHURI J. This is a suit by an attorney to 
recover from the defendant, who is is an infant, the 
sum of Es. 446-2 for balance of taxed costs in suit 
No. 158 of 1912, which Yvas instituted in this Court on 
the infant’s behalf by his mother as next friend, for 
declaration of the infant’s title to and possession of 
certain houses in Calcutta. The. plaintiff submits that 
he is entitled to a charge for the said sum on the said 
premises, and farther that he is entitled in this suit to 
an order for sale of the premises in default of the pay- 
ment of the amount claimed. 

The defendant by his guardian ad litem Sarat 
Ohunder Chatterjee, has filed a written statement in 
which he submits that there can be no decree for costs 
against the infant defendant personally, nor can such 
costs be recovered from the infant defendant’s estate, 
that the plaintiff should have proceeded by way of an 



678 


INDIAN LAW REPORTS. [VOL. XLIIL 


1915 

Kumab 

Keishna 

Dott 

V. 

TIaei 

Naeain 

Ganguly. 

Ghaudhuei 

J, 


application in Oliambers on summons, or, if referred to 
a suit, sucb. suit ouglit to have been instituted in tire 
Small Cause Court ; be does not admit that Rs. 446-2 is 
due and subm ts that the costs in suit No. 158 of 1912 
were nnmisonably and unnecessarily incurred by the 
engagement of two counsel, one of them a senior coun- 
sel, inasmuch as the suit was undefended; and that 
further the plaintiff is not entitled to the costs (i) of 
procuring the attendance of two witnesses naiued in 
the 8th paragraph of the written statement, and (ii) of 
the production of recoMs from the Small Cause Court 
when certified copies would have been sufficient ; he 
also states tluit the taxation of the plaintiff’s bill in 
the first suit was ex parte and submits tliat the infant 
defendanti is not bound thereby. 

No witnesses have been examined on behalf of the 
defendioit, and I hold upon the evidence on behalf of 
the plaintiff that the original suit No. J58 of 1912 
was properly instituted and was for the benefit of the 
infant; t fiat it also became necessary to, execute the 
decree obtained in that suit, and possession of the 
properties lias been recovered on behalf of the infant 
defendant ; that two counsel, including a senior, were 
properly engaged and the costs of procuring tlie 
attendance of the witnesses above mentioned, and of 
the production of records were justly incurred ; and 
that the taxation was properly made. The lU'csent 
guardian act litem attended for the greater part of the 
time when the bill was under taxation. He did not 
attend at the final stage, when an undertaking, which 
had been given on behalf of the next friend to file a 
warrant of attorney, Was not complied witli, and no 
letter of authority was produced by him on the mother’s 
behalf. In fact learned counsel appearing, instructed 
by theattorney for the guardian ad litem, stated that he 
could not press any of the charges as the guardian was 
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not prepared to give anj’’ evidence. This suit I hold 
has been properly instituted. The mother had no 
doubt signed a warrant of attorney in Suit No. 158, 
and she was primarily liable for its costs. An applica- 
tion in chambers for realisation upon the allocatur 
could only haVe been made against her in that suit. 
A suit for declaration of a charge on immoveable 
property is not maintainable in the Small Cause Court. 
Besides, the question raised in this suit, as to whether 
immoveable property belonging to an infant can be 
so charged, is a question of some difficulty, and a fit 
one for this Court. 

Formerly in England before statutory provision 
was made, it was undoubtedly the law that a solicitor 
coiikh not claim a lien on real estate, even if recovered 
by Ids services ; Shaio v. Vra^e(l). It was said by 
the Lord Chancellor in that case that “ To hold that a 
solicitor obtaining a real estate for his client could be 
entitled to a lien upon it for his costs and charges, 
would be entirely contrary to the principle upon 
which the doctrine of lieu proceeds. There can 
be no lien upon any proijerty unless it is ih the 
possession of the party who claims the lien. But if 
an estate is recovered by a solicitor, or, if througli a 
solicitor it is conveyed to the client, the solicitor is not 
in i)ossession of the estate, but his client is in posses- 
sion of it. All that the solicitor has are the deeds and 
documents. He has a lien npon them. He may render 
them available for the purpose of e.stablishing his claim. 
But it is quite clear that he cannot say, that he has 
any such lien upon the estate as, within the principle 
of tlie doctrine which I have suggested, can entitle 
him to maintain it as a Charge upon the property.” 
Since that cjise the principle has been largely extend- 
ed and its applicability to ea.ses other than those of 
(1) (1858) 6 H. L. C. 581, 601. 
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possession recognised, and a statutory charge on all 
classes of property has been created in England in 
favour of solicitors, by 23 & 24 Viet. c. 127. The law 
in England has since been more and more liberally 
construed in favour of solicitors. 

In Bails v. Bails Q.), it was argued that the em- 
ployment of a solicitor by the next friend could not 
be construed as his employment by the infant plaintiff 
within the meaning of section 28 of the English 
Statute, but this contention was overruled by the 
Vice-Chancellor. 

In Pritchard v. Roberts (2), the solicitor had at 
first applied under the Declaration of Titles Act of 
1862, in the name of the infant and got a declaration in 
liis favour, but not possession of the estate. Then a 
bill was filed in the infant’s name for partition or sale, 
and ultimately the infant’s share was sold and money 
was paid into Court to the credit of the partition suit. 
Then the solicitor applied to have it declared that he 
had a lien on the fund in Court for the costs incurred 
on the petition under the Declaration of Titles Act, of 
the partition suit and of the suit he had instituted to 
have the lien on the funds recovered. It was argued 
on his behalf that the costs might have been recovered 
in an action at law against the infant on the strength 
of In rs Howarth (3), and might be treated as 
necessaries : Helps v. Clayton (4). Sir Charles Hall, 
V. 0., held that the plaintiff was entitled to all the 
costs he had asked for and to have his lien declared. 
He held that, inasmuch as those costs might in a 
circuitous manner be made to come out of the infant’s 
estate, namely, if the, solicitor had sued the next 
friend of the infant for those costs and recovered 
them, the next friend might have recovered them 

(1) (1872) L. R. 13 Eq. 497. (3) (1873) L. E. 8 Cl). App. 415. 

(2) (1873) L. R. 17 Eq. 222. (4) (1864) 17 0. B. (N. S.) 553. 
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against tlie infant's estate, it was riglit and equi- 
table to inake the order. 

In Ex parte Tweed (1), section 28 of the Solicitors’ 
Act of 1860 was held applicable to a solicitor who had 
acted for the executor in certain probate proceedings 
to a charge for his costs in an action upon the property 
devised and bequeathed by the will as property 
“recovered and preserved” tly^ough his instruinent- 
ality. The bulk of the property was realty. Ori- 
ginally the probate of a will did not affect the realty, 
or those interested in it in any way. But the effect 
of 20 & 21 Vic. c. 77, sections 61, 62, one of the 
learned .Judges held, had done away with the distinc- 
tion between personalty and realty, and the order 
was accordingly made. In this country it has been 
laid down by the Privy Council that there is no 
difference between real and personal property : Noren- 
dra Nath Sircar v. Kamalbasini (2). 

That an attorney has a lien for his costs on the 
funds recovered has long been recognised in our 
Courts. In Devkabai v. Jefferson Bhaishxnkar dl 
Dinsha(S), Sargent C. .1. said: “It is to be borne in 
mind that the solicitor’s lien in the High Courts of 
India is governed exclusively by the law as it existed 
in English Courts before the passing of 23 & 21 Viet, 
c. 127, by which that lien was very much extended. 
By that law the solicitor had a lien for his costs on 
any funds or sum of money recovered for, or which, 
became ixiyable to, his client in suit.” The mere fact 
of the appointment of a receiver in that case did not, 
according to him, bring it within the ordinary rule as 
to solicitors’ lien. It was an administration suit and 
the learned Chief Justice held that the trial Court 
could, if it thought fit, have allowed the next friend 

(1 ) [ 1 899] 2 Q. B. 167. (2) (1896) I. L. E. 23 Calo. 563, 573. 

(3) (1886) I. L. E. 10 Bom. 248,253. 
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his costs out of the estate. It was not so onlefod by 
the trial Court, and that was also one of tlio ifroiuuls 
why tlie lien claimed in that case was not allowei. 

In Khetter Krislo Mitter v. Kallij Prosuii ,n GhnSfi 
(1), tlie learned Judge said as follows; “ Whether the 
attorney’s lien on the fund recovered in suit is I he 
inost appropriate mode of description, ills unneces- 
sary to discuss, lor the nature of tlie right is free from 
doubt. It is a claim on the ]iart of the attorney to have 
secured to him his due reward out of the fruit of his 
labour, and for that jiurpose to cair in aid tlie ofiuit- 
able interference of the Court.” la this Court it lias 
been held such right extends to immovealile property. 
In fact in later English cases it has been held that it 
is not quite correct to say that the solicitor’s lien is 
a “common law lien” -. see the observation of Rigby 
L. J, in In re Writjhl^ Trust (2) endorsed by tlie 
Lord Chief Justice (oh page 324). It is a. lien, which 
has been recognised by evei’y branch of the High 
Court in England, and since there is no distinction in 
this country between personal aiid real property, wo 
are not hampered by a distinction which used to lie 
made in England, where Justice and equity are in 
favour of the right claimed. The broad principle un- 
derlying the recognition of the charge is, that a solici- 
tor ought to be secured the fruits of his labour, al- 
though, in the case of absence of contractual liability, 
the charge has sometimes been described as in tlie 
nature of salvage lien, and in the case of absence of 
contractual capacity as arising out of the supply of 
necessaries. 

In Watkins v. Dhunnoo Bahoo (3). the solicitor 
instituted a suit to , recover certain costs from the 
minor’s estate. The infant through his mother as ne.xt 

(1) (1898) I. :L. E. 25.Calc. 887, 889. (2) [1901] 1 Cli. 317, 321, 324. 

(3) (1881) i.X. E. 7CSlc. 140. 
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friend had briginally stied his uncle for an account and 
partition of the estate of his grandfather, and partition 
was directed, and the infant’s share upoii such parti- 
tion was delivered to the receiver of this Court. Then 
a suit was instituted against the infant and others 
challenging the infant’s title. That suit was dismissed, 
but no costs could be recovered from the adverse party 
although attempts were made, to execute the decree for 
costs. It was contended against the solicitor’s claim 
that'there was no contract by or on behalf of the in- 
fant who, under the Civil Procedure Code, had to act 
vicariously through other persons. The learned Judge 
held til at the costs of a proper suit, or defence of a suit 
in which the property was involved, w^ere recoverable 
from the infant’s estate and that the attorney was en- 
titled to succeed. Such costs were treated as being in 
the nature of “necessaries” for an infant. 

In Sham Charan Mai Y. Choivdhry Dehya Singh 
Pahrajil), the learned Judges followed the above 
case, although they said that it was not necessary to 
discuss whether the principle, which underlay the 
decision in Watkins v. Dhumtoo Baboo, (2) could be 
supported in its entirety. 

In A. M. B. Ispahani Y. Chundi Charan Pal (3), 
Harington J. held that a solicitor’s charge on property 
recovered, was a first charge. 

Branson v. Appasawi (4) has been cited as opposed 
to the ruling in Watkins y. Dhunnoo Baboo (2) — but 
in that case the suit was repudiated by the minor 
on attaining majority, and it was held that Watkins 
V. Dhunnoo Baboo (2) had no application, inasmuch 
as the infant in that case had not repudiated, but was 
still an infant when the suit was instituted. 

(1) (1894) T. L. R. 21 Calc. 872. (3) (1906) 9 C. W. N. cxcvii notes. 

(2) 1881) I. L. R. 7 Calc. 140. (4) (1894) T. L. H. 17 Mad. 257. 
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1916 I quite agree witli the contention that thero can- 

iioMAK not he a personal decree against the infant, but T hold) 

Krishna j,ipon the consideration of the facts of this case and 

the law as it at present stands, that the attorney is ' 

Nv^un eiititled to have a charge declared on the properties 
tiANQuiA-. for the amount claimed in this suit and he is entitled ^ 

,, to recover same in this suit. There is evidence that 

Chaudhuui i 

j. he has not been able to realise the amount from the 

i'' 

lady, although he has not proceeded in execution 1 

against her. Sheisalady apparently without any pro- f 

perty. I would have required the attorney to exhaust { 

his remedies against the mother before allowing him 
to proceed against the infant following the observa- 
tion made in v. (1), that the attorney was 

bound to show the incapacity of the next friend to 
pay, or at least to attempt to make her pay, those costs 
before coming to assert the charge, if I felt that thei’e ^ 

was any reasonable chance of getting any relief from * 

the mother. It seems to me that to ask him to take 
such proceedings against the lady would be to throw 
the burden of additional costs upon the infant, which 
• ought to be avoided. I am also specially inclined to 
make this order, inasmuch as I understood from learn- ' 

ed counsel, who appeared instructed by the guardian 
ad litem, that he was at one. stage prepared to pay tlie 
costs claimed in this suit if the charges made by him 
against the attorney of incurring costs unnecessarily 
were shown to be unjust. Such charges have clearly 
been shown to have been altogether unjust and were; 
improperly made. The attorney would be entitled to i 

add his costs of this suit to his claim and enfo].-ce I 

them against the infant’s properties recovered in the j 

original suit. I would have directed the guardian ad i 

/tfcm ijersonally to pay the costs of this suit, if I felt 

(1) (1872) L. B. 13 Bi]. 497. \ 
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there was any chance of recovering such costs from him. 
The infant sliould not be ordinarily burdened witli such 
costs if they can be avoided. This case has not taken 
beyond a day’s hearing and was necessary to institute 
to have the charge declared, audit does not seem to me 
unjust to make the order for costs as above made, 
w. M. c 


CIVIL REFERENCE. 


Before D\ Chatter jee and Beachcroft JJ. 

Zw re POORN A CHANDRA ADD Y.* 

Unprofessional Conduct — Pleader as litigant — Letter to Munsif threatening 
to recover costs, in execution proceedings^ incurred 
ounng to the negligence of the Court Officer -Legal L^ractitioners Act 
{XVIII of 1879) ss. lS(h) and 14 — Anonymous commurvcation — Con- 
tempt of Court. 

Where a pleader who was a decree-holder in a certain suit associated 
liiiiiself with his co-decree-holder in a notice to the Munsif threatening 
legal proceedings to recover costs in m execution proceeding incurred 
owing to the negligence of the Court Officers though the pleader did not 
sign the notice : — ■ 

Held^ that what was done by the pleader was done by an individual 
in the capacity of a suitor in re.spect of his suppo ?ed rights as a suitor 
and of an imaginary injury done to him as a suitor and it had no counec- 
tioo whatever with his professional character or anything done by him 
professionally, and that this case was not one within s. 13(Z») of the Legal 
Practitioners Act. 

In re Wallace (1), In the matter of Jogendra Naraya7i Bose {"Z)^ In 
re a Pleader (3), hi the matter of a first grade Pleader (4), and In the matter 
of Sarat Chandra GuJia {h) to. 

Civil Reference No. 6 of 1915, under s. 14 of the Legal Practi- 
tioners Act, b.y H. Ailanson, District Judge of Cuttack, dated May 1, 10I5. 

(1) (1866) L. R. 1 P. C. 283. (3) (1907) 18 Mad. L. J. 184. 

(2) (1900) 5 a W. N. 48. (4) (1900) 1. L. R. 24 Mad. 17. 

(5) (1900) 4 0. W. N. 663. 
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1915 Eeferenoe under s. 14 o£ the Legal Practitioners 

POORNA Act. 

Chandra One Poorna Chandra Addy, a pleader practisiiig in 

Addy 

i„re, the courts at Puri, and his cousin, Mahesh, obtained a 
joint decree in a sxrit before the second Muusif of Puri. 
On the date fixed for sale iii execution of the decree 
the decree-holders discovered that the sale-proclama- 
tion had not been duly published owing to the negli- 
gence of the Court Officers. They, thereupon, api)lied 
for a fresh sale-proclamation. This application was 
dismissed by the Munsif and the case was struck 
off with the I'esult that the whole cost of tlie execution 
proceeding was lost for no default of the decree-holders. 
The decree-holders having obtained legal advice as 
to whether they could recover damages from the 
Munsif, wrote to him to the following effect: “ We 
have by your illegal and unwarrantable conduct us 
aforesaid suffered a loss of Es. 7-7-3, being the amount 
of costs incurred as .specified below. I hereby give 
you notice that both the aforesaid Babu Poorna 
Chandra Addy and myself shall adopt legal proceed- 
ings against you for the said sum.” This letter was 
actually written by Poorna Chandra Addy and signed 
only by Mahesh. The Munsif made a report in this 
matter to the District Judge, who instituted proceed- 
ings against Poorna Chandra Addy irnder s. 14 of the 
Legal Practitioners Act, calling on him to show ca\iso 
why he should not be reported to the High Court as 
guilty of grossly improper conduct in the discharge 
of his professional duty. After hearing ifieader on 
behalf of Poorna Chandra Addy, the District Judge 
made the following reference to the High Court • 

1. “ The above-named pleader and Babu Mahesh Chandra Addy 

are joint decree-holders. They took out c.xecution o£ their decree in execu- 
tion case No. 995 of 1914 in the Court of the 2ud Munsif of Puri. A copy 
of the order sheet of this case (marked B) is on the record. Tlie Munsif 
dismissed the case as inffuctuous for the reasons given in his order of 
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iStli lM)raaiy 1915v Oo 26tli February lie received the letter marked 
A, dated 25tli February. It is in the handwriting (admittedly) of 
Balm P. 0. Addy, pleader, one of the joint decree-holders. It is in tlie name 
of lK)th clecree-holders, but is signed only by Babu M. C. Addy. It is a 
notice to the Munsif that the two decree-holders are going to take legal 
proceedings against him for 113. 7-7-3 the costs incurred in the execution 
]>rocec(lings. The letter was sent to me by the Munsif. 

2. Tiie notice marked 0, dated 15th March 1 915, is a notice from me on 
the pleader under section 14 of the Legal Practitioners Act, calling on him 
to show cause wliy he should not be reported to the High Court as guilty 
of grossly improper conduct in the discharge of his professional duty 
(section 13(&)). 

To the notice is attached. the charge. 

The pleader has not appeared in person before me, but appeared through 
another pleader of this Court. A suggestion made by me that an apology 
should be offered was not accepted. ' . 

3. Briefly the charge against the pleader is that knowing full well 
that no suit could lie against the Munsif in respect of his dismissal of the 
execution case, he was guilty of grossly improper conduct in the discharge 
of his professional duty by writing this letter in his own name and in that 
of the other decree-holder, and that his action was not hand fide and was 
dictated by a desire to harass the Munsif. 

4. There can bo no question that in view of the provisions of Act 
XVIII of 1850 no suit could lie against the Munsif in respect of the order 
passed by him dismissing the execution case. It. was argued before me 
that this Act only protects the Munsif if he acted in good faith, and the 
SLiggestioii was made that the Munsif ’s action was maid fide. Not the 
slightest attempt was made to sliow how his action was maldfide^ and this 
suggestion in my opinioo only aggnivates the original offence. It is not 
rny duty in this proceediug to discuss whether or not the Miiosif’s order 
was legal. If it was illegal, the decree-holders had a means of redress by 
moving the higher judicial authorities. Any Court may err in law. 

5. It was also argued that if the notice was mere waste paper, it 
should be treated as such. Of course if the notice had not been written 
by a pleader, the present proceedings could not be taken, and the suit 
might be awaited. But if the notice is a mere empty threat, the Pleader’s 
conductls ill my opinion indefensible. 

6. It was of course argued that the pleader wrote the letter as a 
private party, ic., as a litigant, and therefore he could not be guilty of 
professional misconduct. 

It is noteworthy that despite the fact that the pleader wrote the letter 
in his own name and in that of his co-decree-holder, he did not himself sign 
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it. That very fact would sliow that his action was not bond fide. He does 
not of course plead that he wrote as a legal practitioner at the dictation 
of his client. 

7. The real question for decision in this matter appears tome to he, 
wlmther a pleader, who is a party in a suit, is at liberty to write to the 
Munsif who has passed an order of which he disapproves, threatening him 
with a suit for recovery of the costs incurred in the suit when as a plf.ui<k‘r 
lie must know perfectly well that no such suit can Ue. 

It docs seem to me that a pleader who acts like this is guilty of grossly" 
improper conduct in the discharge of his professional duty. A litigant, 
who is not a legal practitioner, may write such a letter, if he likes. He 
may even think that such a suit would lie and may in that case bring it, 
But a pleader knows that no such suit would lie, and of course he would 
not waste his money by bringing it. How then can his action bo ho7iA 
fide ? The object of the letter is obvious. The intention of the pleader 
who wrote it in his own name — though he shrunk from signing it — 
could only be dictated by malafides and by a desire to harass, annoy and 
browbeat the Munsif. 

8. If such conduct on the part of a pleader who is himself a litigant 
is not improper professional conduct, then every Judge who passes an 
order that doc-s not commend itself to the pleader litigant, may be exposed 
to receiving a letter of tliis kind threatening him with legal proceedings for 
‘‘illegal and unwarrantable conduct.” The gravamen of the charge is tliat 
he knew no such suit would lie, and that his threat was an empty one, 

9. It was argued that in any case his conduct could not come within 
sub-sections (a) and {h) of section 13, and that therefore this Court had 
no right to take action under section 14. I am of opinion tliat what he 
has done does come within section 13 (6), at any rate for this reason that 
he does not sign the letter as a litigant. It is in his handwriting and is 
signed by the other party to the suit. If lie wrote it as a litigant he 
sliould liavc signed it. It appears to me that it may be held he wrote tlie 
letter as a legal adviser. He has been very clever in the matter. For as it 
is in their joint names he may argue that he wrote as a litigant, yet if he 
wrote as a litigant why did he not sign it himself ? 

10. I consider it my duty to report the whole matter under geetion 1 4 
to the High Court for such orders as the Ho rdble Judges may think fit, I 
come to a finding that lie is guilty of grossly, improper conduct in tlie 
discliarge of his professional duty by writing this letter, and I consider 
that he should be suspended for a period as a warning. 


Babu Sarat Ch'indra Ray Chotvdhury, Bahu Satya 
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Charan Sinha Babti DMrendra Krishna Boy, for 
the petitioner. 

The Senior Government Pleader (Bahu Bam 
Charan Mitra), for the opposite party. 

Cur. adv. vuU. 

D. Ghatteejee J. Bahn Poorna Ghandra Acldy is 
a pleader practising in the Courts at Puri. He and his 
cousin Mahesh had an execution case before the second 
Munsif of Puri. On the date fixed for sale, the decree- 
holders found out that the sale-proclamation had not 
been duly j)ublished. They applied for the issue of a 
fresh sale-proclamation on the ground that the non- 
publication was due to the negligence of the Court 
officers. If the facts were, as stated above, the most 
proper and just course for the learned Munsif wotild 
have been to grant the application. He rejected it, 
however, and struck off the case and the whole cost of 
the execution was lost for no default of the decree- 
holders. They were naturally annoyed and took legal 
advice as to whether they could recover damages from 
the Munsif. It is said that they were advised that 
such a case would lie, their advisers relying on the 
case of Tarucknath Mookerjee v. The Collector of 
Hooghly (1). Mahesh insisted ui)on fighting out this 
case and a notice was given to the Munsif signed by 
Mohesh but written out by Babu Poorna Chandra to the 
following effect— “We have by your illegal and un- 
warrantable conduct as aforesaid suffered a loss of 
Rs. 7-7-3 being the amount of costs incurred as speci- 
fied below. I hereby give you notice that both the 
aforesaid Babu Poorna Ghandra Addy and myself shall 
adopt legal proceedings against you for the said sum.” 
The learned Munsif made a report to the District 
Judge of Cuttack and the said officer instituted 
(1) (1870) 13 W. B. 13. 
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proceedings under section 14 of the Legal Practitioners 
Act against Babu Poorna Chandra for grossly improper 
conduct in the discharge of his professional duty, inas- 
much as the letter of notice was in his handwriting 
and must have been written with his knowledge and 
by his advice and inasmuch as he knew that no sucli 
suit would lie, his action in writing it and allowing it 
to be signed by Mahesh was not hand Jide and was dic- 
tated by a desire to harass the Munsif . Babu Poorna 
Chandra in showing cause said that the notice was 
given under legal advice without any intention of 
harassing the learned Munsif and even if the advice 
was wrong he had acted bond fide as a litigant in the 
exe’rcise of his legal rights and not as a pleader acting 
for a client, and no charge of professional misconduct 
would lie. 

The learned Judge asked him to apologise, but he 
chose to stand upon his legal rights and did not. The 
learned Judge has, therefore, made this reference 
under section 14 of the Legal Practitioners Act hold- 
ing that the pleader was guilty of grossly improper 
conduct in the discharge of his professional duty. 

It is contended before us that the reference is in- 
competent and should he discharged. 

I think that this contention is right. What was 
done in this case was done “ by an individual in the 
capacity of a suitor in respect of his supposed rights 
as a suitor and of an imaginary injury done to him as 
a suitor, and it had no connection whatever with his 
professional character or anything done by him pro- 
fessionally-.” aee In re Wallace {!), In the matter of 
Jogendra Narayan Bose (2), In re a pleader (.H), In 
the matter of a first grade pleader (4). The learned 
senior G-overnment pleader, who appeared in this case 

(1) (1866) L. S. 1 P. C. 283. (3) (1907) 18 Mad. L. J. 184. 

(2) (1900) 6 G. W. N. 48. (4) (1900) I. L. B. 24 Mad. 17. 
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on notice from the Court, did not support the re- 
ference as one warranted by clause (&) of section 13, but 
he said that the language used was intemperate and 
as the pleader did not accept the invitation of the 
Judge to make an apology, he deserved some censure 
by this Court. The language was perhaps a little 
harsh, but it was the language of a litigant smarting 
from what he considered a wilful disregard of his 
just rights merely for the sake of administrative 
despatch when the greater part of the fault was not 
with him but with the office of the Court. Then again 
the part that he took in helping his co-litigant to 
give the notice was an insignificant one : he merely 
copied the letter and refrained from joining openly 
in the assertion of what he was advised was his legal 
right. It is admitted by his learned vakil that the 
advice was wrong, and in the absence of malice his 
client had no right to maintain a suit for damages for 
a judicial act, but that does not take the case further 
than this that he and his advisers committed an error 
of law. No doubt the error was rather serious in this 
case as it led to a breach of that amity and mutual 
understanding which should always exist between 
the Bench and the Bar. Justice to the litigant is the 
end for which the Bench and Bar are the means and the 
powers of the one and the privileges of the other 
are ordained for the attainment of that end by their 
harmonious co-operation. It is to be regretted, there- 
fore, that there was a discord in this case. The error 
however, was nevertheless an error of law which can- 
not l)e treated as i)rofessional misconduct : see In the 
matter of Sara t Chandra Gtiha (1). He has, however, 
in tliis Oourt through his vakil expressed his regret 
for what has happened and there is an end of the 
matter. 

(1) (1900) 4 a. W. N. 663. ' 
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I may, in this conaection, mention that while the 
case was awaiting judgment, I received a type-written 
envelope posted at Puri and enclosing some news- 
paper cuttings containing aspersions against the 
Munsif concerned in this case. Babu Poorna Ohandra, 
through his vakil, disowns all knowledge of this and 
expresses his regret that any body should have done 
it. I accept his statement and hold him blameless in 
the matter. I think it my duty, however, to say that 
whoever may be responsible for the sending of these 
cuttings in an anonymous cover with a type- written 
superscription which cannot be identified, is guilty 
of a gross contempt of Court. It is an attempt 
to interfere with the due administration of justice; 
it is unfair to the party for whose benefit it is done ; 
it is unfair to the party slandered who has no means 
of meeting it, and it is unfair to the Court which, 
might, humanly speaking, be unconsciously influenced 
without being able to deal with the perpetrator in 
due course of law. Conduct like this is cowardly 
ungentlemanly, and in the highest decree reprehen- 
sible, and I hope no one connected with the Puri Bar 
had any hand ill it. 

In this view of the case, I discharge the Rule. 

Beachgeoft J. I agree .that the Reference ought 
to be discharged on the ground that the case is not one 
within section 13 (&) of the Legal Practitioners Act. 
I am, however, sceptical of the truth of the pleader’s 
allegations that he took and acted on other legal advice 
in sending the objectionable letter to the Munsif. 
But even if it be assumed that it was sent with the 
intention of annoying the Munsif, I do not think it 
necessary to take any further notice of the matter. 

We have no explanation from the Munsif as to wliy 
he rejected the prayer for issuing a fresh sale-proclam- 
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ation in the execatioa proceedings, but on the facts 
stated his order dismissing the execution case appears 
to be wholly indefensible. The Munsif ought to have 
been thankful to the decree-holders for bringing to his 
notice the defect in the execution i)roceedings, and 
incidentally in the working of his office, instead of 
penalizing them for it. Human nature being what it 
is, one must not view the action of the pleader too 
seriously. Having had time for reflection, he would 
have been well advised to accept the suggestion of the 
learned District Judge and offer an apology to the 
Munsif. I am not impressed by the offer of an apology 
in this Court at the eleventh hour when the pleader 
felt that he might get into trouble. But in the circum- 
stances the matter may now be allowed to rest. 

I associate myself with the strictures of my learn- 
ed brother on the sending of anonymous communi- 
cations. 


1915 

POOBNA 

Chahdha 

Addy, 

In re. 

Bkaohcroft 

J. 
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PRIVY COUNCIL. 

SHEOPARSAN SINGH 

V. 

RAMNANDAN PRASAD SINGH. 

[ON kPPEkl FROM THE HIGH COURT AT FORT WILLIAM IN BENGAL] 

Declaratory Decree^ suit foi — Specific Relief Act (/ of 1877) s. 42 — Suit 
by alleged recersloner for declaration of title — Legal interest or character 
necessary to support claim — Suit to reoohe probate a-^ter will had 
been affirmed by Erohate Court — Suit by recersioner to preoent waste 
by Hindu widoio^ not analogous — Rule of res judicata^ origin and 
application of — Rule existing in Hindu as well as English law* 

Oil an application to the District Coart, by tlia iirst respondent, for 
probate of the will of a Hindu who died leaving two widows but no male 
issue, the appellmts entered a caveat denying the genuineness of the will, 
and asserting that they were tlie reversioners of B and had therefore a 
locus standi to oppose the grant of probate. The District Court held that 
the caveators had failed to prove their intetest, and granted probate of 
the will to the first respondent as executor by implication. The High 
Court on appeal affirmed that decision, and the appellants without any 
further appeal instituted a suit in the Subordinate Judge's Court against 
the first respondent and the two widows for a declaratiotu that they were 
the next reversioners to the estate of B according to Hindu Law in the 
case of an intestacy, and as such were entitled to obtain revocation of 
probate. The first Court gave them a decree, but on appeal the High 
Court held that the suit was barred by section 13 of the Civil Procedure- 
Code, 1832, as being res judicata by the decision of the District Court in the 
probate proceedings. 

Held by the Judicial Committee (without deciding the question of 
res judicata\ that the suit was not maintainable with reference to section 
42 cf the Specific Relief Act (I of 1877) ; the will had been affirmed by 
a Court of appropriate jurisdiction, and its decision could not be im- 
pugned by a Court exercising a different jurisdiction : for the purposes of 
the suit the will must stand, and there was no intestacy. The appellants 
had therefore shown no legal character or title which would justify them 

"'Present: The Lord Chancellor (Lord BacoiASTER), Viscoun'r 
BalbanEj Sir John Edge, Mr. Ameer Ali and Sir Lawrence Jenkins. 
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asking for the declaration sought, and the suit must be dismissed as 
misconceived and incompetent. 

The right of a reversioner to sue where a widow in possession for her 
^ife estate was committing acts of waste to the prejudice of those who 
might , succeed to the property on her death, was not analogous : sucli a 
position necessarily assumed the absence of an immediate and absolute 
testamrmtary disposition. Suits of that kind formed a very special ciass^ 
and the question in them was one solely between the reversioner and the 
widow, the formsr being unable by such a suit to get as between himself 
and a third party an adjudication of title which .he could , not obtain 
without it. 

Kaihama Natchiar v. Djrannga Tever (1) referred to. 

Semhle : The rule of res judicata while founded on ancient precedent is 
dictated by a wisdom which is for all time ; see 6 Coke’s Institutes 9A. 
Though the rule may be traced to an English source it embodies a doctrine 
in no way opposed to' the spirit of the law as expounded by the Hindu 
commentators. Vijnanesvara and Nilakantba include the plea of a former 
judgment among those allowed by law, citing for this purpose a text of 
Kalyajana : see Mitakshara (Vyavahara) Book II, Ch. I. (edited by J. E. 
G-harpure), p. 14 ; and Mayukha, Ch. I., s. 1. p. 11 of Mandlik’s edition. 
The application of the rule by the Courts in India should therefore be 
influenced by no technical considerations of form but by matter of sub' 
stance within the limits allowed by law. 

Appeal 67 of 1913 from a judgment and decree (19th 
April 1910; of the High Court at Oalcucta, which 
reverssd a judgment and decree (21st December 1907) 
of the Subordinate Judge of Mozufferpur. 

The plaintiffs were the appellants to His Majesty 
in Council. 

The main questions for determination in this appeal 
were whether the appellants were entitled to a decree 
declaring them to be the nearest reversioners to the 
estate of one Rap Narayan, alias Bachu Singh, deceas- 
ed; and whether their claim was or was not barred 
by the rule of res judicata. 

Rap Narayau Singh died on 12th November 1899, 
leaving a will dated 6th November 1899. He left 
surviving him the respondent Ram Nandan Prashad 
(1)(1875)L. R. 2 I. A. 1C9, 191. 


1916 

Sheopaesan 

Singh 
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EaM' A'^DAN 
Pea,'. AD 
Singh. 
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Narayaii Singli, his kartaputra or adopted son, and 
two widows Ram Eachan Kunwar, since deceased, and 
the respondent Ram Kishori Kunwar. Ram Nandan 
Singh as the executor appointed by the will applied 
on 22nd Seiitember 1902 for probate in the Court of 
the District Judge of Mozufiferpur. The application 
was opposed by three sets of caveators, of which the 
appellants represented the first set. The case was 
numbered 26 of 1903 in the District Court and was 
set down as a contentious case between the parties. 

The appellants set up their claim as collateral 
relatives of the deceased and, as such, his nearest 
reversioners. 

Ram Nandan Singh denied that the. appellants or 
any of the caveators were related to the deceased or 
had any interest in his estate as reversioners, and 
denied also that they had any locus standi in the pro- 
ceedings. The issue so raised between the appellants 
and Ram Nandan Singh was tried before the District 
Judge, evidence, oral and documentary, being adduced 
by both parties. 

On 21th March 1903 the District Judge delivered 
his judgment, and made a decree declaring that the 
appellants and also the other caveators, were not 
related to the deceased and had no interest in his 
estate as reversioners. He further determined the 
question as to the factum of the will, and made a 
decree directing probate to issue to Ram Nandan 
Singh, and dismissing the caveats with costs. 

The appellants appealed to the High Court against 
the judgment and decree of the District Judge, both as 
against the finding that they were not reversioners 
and the grant of probate to Earn Nandan Singh; and 
on 8th February 1905 the High Court affirmed the 
judgment and decree of the District Judge and dis- 
missed the appeal with costs. 
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On 7tli August 1905 tbe appellants instituted tlie 1916 
suit, out ot'Wliich tbe present appeal arose, against sheoparsan 
Ram Nandan Singb and tbe widows of tbe deceased Singh 
R ap Narayan Singb. In tbeir plaint they alleged that bamna'ndan 
tbe will was not genuine, and tbat Ram Nandan was 
not tbe kartapiitra of tbe deceased ; and they asked 
for a declaration tbat tbey were tbe next reversioners 
to bis estate on an intestacy and as sucb were entitled 
to sue for revocation of tbe probate. 

Tbe defendant Ram Nandan denied tbe plaiutiflEs’ 
title as reversioners, and pleaded tbat tbat question 
was a res judicata under section 13 of tbe Code of 
Civil Procedure, 1882; and tbat tbe suit was not main- 
tainable as being a suit for a declaration only witbin 
tbe meaning of section 42 of tbe Specific Relief Act 
(I of 1877). 

Tbe pleadings and tbe issues are set out in tbe 
ludgment of tbeir Lordships of tbe Jirdicial Com- 
mittee. 

Tbe Subordinate Judge beld tbat tbe suit was 
maintainable, notwithstanding section 42 of the 
Specific Relief Act ; that tbe suit was not barred by 
section 13 of tbe Code ; tbat tbe plaintiffs bad proved 
that they were the nearest reversioners to tbe estate 
of Rup Narayan Singb ; and tbat Ram Nandan was 
not bis kartapiitra-, and he made a decree declaring 
that tbe plaintiffs were the next reversionaiw heirs of 
Rup Narayan Singb. 

Ram Nandan appealed to the High Court and tbe 
appeal was beard by Caspersz and Digambar 
Chatterjee JJ. who agreed with tbe Subordinate 
Judge as to tbe title of tbe plaintiffs, as to Ram 
Nandan not being tbe kartapiitra of tbe deceased ; 
and as to tbe suit being miintainable : but tbey beld 
tbat the suit was barred as being a res/jtdtcato. Tbey 
therefore allowed tbe appeal, and dismissed tbe suit. 
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Ou the death of Rain Naadaa Singh his widows 
and heiresses, the respondents Bhagwati Kuiiwar and 
Jhnna Knnwar, were substituted in his place on the 
record. 

The judgment of the High Court will be found 
reported in 11 Calc. L. J. 623. 

On this appeal, 

De Grwyiher, K. Q., and Sh' William Garth, for the 
appellants, contended that the suit was not barred by- 
section 13 of the Civil Procedure Code, 1882, which 
contained all the principles of res judicata api)licable 
to the case. The proceeding in the Court of the Dis- 
trict Judge under the Probate and Administration Act 
(V of 1881) was not a suit within the meaning of sec- 
tion 13 of the Civil Procedure Code. Its object was 
not to determine a question of title, but to obtain for 
the executor appointed by the will, the power to 
represent and deal with the estate. Various sections 
of Act V of 1881 were referred to, to show the character 
of, and procedure in, the application for probate. If 
mere opposition to it made it a .suit, sections 53, 55, 83 
and 86 of the Act would be unnecessary. The decision 
of the District Judge in such proceedings was not a 
judgment in rem : see Kurrutula;in v. Nuzhatud- 
dowla (1). It did not operate as ix res adjudicata ns 
it was not the decision of a Court which had jurisdic- 
tion to entertain tlie present suit ; see Gokul Mandar 
V. Pndmanund Singh (2), and Misir Itagho Bardial 
V. Sheo Baksh Singh (H), thongh. the suit after being 
instituted in the. Court of the Subordinate Judge 
might have been transferred under section 25 of the 
Code to the District Court. Moreover, the question 
whether the appellants were the next reversioners 

(1) (1905) 1. L. R. 3.9 Caic. 116 ; (2) (1902) I. L. R. 29 Gale. 707 ; 

L. R. 82 I. A. 244 L. R. 29 I. A. 196. 

(3) (1882) I. L. E. 9 Calc. 439 ; L. R. 9 I. A. 197. 
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was a question of title oaly incideutally arising in tlie 
probate proceedings. Him Bahadur Singh v. Lucho 
Koer (1), Arunm^gi Dasi v. Mohmdra Nath Waddar 
(2), Jagannath Prasad Gupta v. Ranjit Singh (3)» 
Ganesh Jagannath Dev v. Ramchandra Gamsh Dev 
(4), Lalit Mohan Das v. Radharaman Saha (5), 
Pittapur Raja v. Buchi Sitayya (6), Act XXYII of 
1860, Preamble and section 3, and Probate and Ad- 
ministration Act (V of 1881) section 82 were also 
cited. 

As to the suit being inatntain able with reference 
to section 42 of the Special Relief Act (I of 1877), it 
was contended that the appellants were suing to get 
rid of what they considered a danger to their rever- 
sionary interests, and the Subordinate Judge had a 
discretion to make a declaratory order under that 
section, in the same way as such an order might be 
granted against a widow dealing wrongly with pro- 
perty which she held for a life estate. 

A. M. Dunne, for the respondents, contended that 
the appellants were not entitled to a declaratory 
decree. They might have applied for revocation 
direct to the probate jurisdiction ; but such an appli- 
cation would, having regard to the previous decision 
of the District Judge, have been held to be barred 
by section 13 of the Civil Procedure Code, and they 
should not be allowed to obtain in this suit what they 
could not have obtained in the District Court under 
Act V of 1881. 


1916 
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But the suit was barred under section 13 of the 
Civil Procedure Code by the decision of the District 
Judge. Though there was no definition of “ suit” in 


(1) (1884) I. L. K. 11 Calc. 301 ; (4) (1896) I. L. E. 21 Bom. 563. 

L. E. 12 I. A. 23. (5) (1911) 15 C. W. X. 1021. 

(2) (1893) I. L. R. 20 Calc. 888. (6) (1884) L L. E. 8 Mad. 219 ; 

(3) (1897) I. L. E. 25 Calc. 354. L. E. 12 I. A. 16. 
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1916 the Code or in tlie General Clauses Act, the proceed- 
SHEOPATiSAN before the District Court assumed the form of a 
Singh under the Civil Procedure Code with its incidents ; 

Ramnandan substantially a suit^ see sections 4, 54, 62 and 

69 of the Probate and Administration Act (V of 1881) 
The issue as to the pedigree was necessary for the 
judge to determine. That he was then exercising 
probate jurisdiction was not material: see section 12 
of the Civil Procedure Code 1882. He was a “com- 
petent Court” and his jurisdiction extended to tlie 
matter of the suit : see explanation (6) to section 13. 
Section 15 was therefore inajiplicable. More Courts 
than one may be competent to entertain a suit : 
see sections 15 and 16 (a). The only object of the 
present suit was to obtain a declaration which would 
enable the appellants to obtain a revocation of probate 
under section 50 of Act V of 1881. Reference was 
made to Pittapur Baja v. Biichi Sitayya (1). The 
English cases were not wholly in point : so far as 
they are applicable they support the respondents. 
Barrs v. Jackson (2), Spencer v. Williams (3), 
and Co7icha v. Concha (4) were cited, of which the 
last named case was distinguishable since the deter- 
mination of the question there, was not necessary for 
the decision of the Probate Court. 

De Gruyther K. O, in reply, referred to Gopal 
Mandar v. Padmanund Siniih (5) as showing con- 
clusively that the Probate Court was not competent to 
try the present suit. 

The judgment of their Lordships was delivered by 

^areh 16. SlE LAWRENCE JENKINS. This is an appeal against 
a decree of the High Court at Calcutta, dated the 

(1) (1884) I. L. K. 8 Mad. 219. (4) (1886) L. K. 11 A. 0. 541. 

(2) (1845) 1 Phill 582. (6) (1902) I. L. R. 29 Calc. 707 ; 

(3) (1871) L. H. 2 P.'^A D. 2.30, 235. L. R. 29 I. A. 196. 


701 


VOL. XLIII ] OALCUT TA SBEIES. 

19tli April. 1910, reversing tlie decree of the Subordi- 
nate Judge of the First Court, Mozufferpur, dated the 
21st December, 1907. 

The expressed purpose of the litigation is to obtain 
a declaration that the plaintiffs are the next rever- 
sioners to the estate of Babu Bachu Singh according 
to Hindu law, and, as such, entitled to apply for a 
revocation of probate. 

The facts may be shortly stated. On the 12th 
November, 1899, Bachti Singh died, leaving two 
widows, the defendants Musammat Ram Rachan 
Kunwar and Musammat Ram Ei short Kunwar, but no 
male issue. On the 22nd September, 1902, the defend- ' 
ant Ram Nandan Singh applied in the Court of the 
District Judge of Mozufferpur for probate of a writing 
alleged by him to be the last will of Bachu Singh. 
In that 'writing he is described as Bachu Singh’s 
Tcartaputra, 

The two widows, though heiresses of the deceased 
Bachu Singh, did not oppose the application. Caveats, 
however, were lodged by three groups of persons, and 
the plaintiffs in this suit were the members of one of 
these groups. There thus arose a contention as to 
th^^rant of probate, and the proceedings thenceforth 
' 'ok, as nearly as might be, the form of a suit according 
to the provisions of the Code of Civil Procedure, in 
which the petitioner. Ram Nandan Singh, was the 
plaintiff, and the plaintiffs in this suit, with oiliers, 
were the defendants. In clue course issues were 
framed, and they raised the two material and essential 
questions : first whether the present plaintiffs, as 
persons by whom the caveat had been entered, had, as 
it was termed, any Zorns standi to opi)ose the appli- 
cation for i)robate ; and, sscondZ.?/, whether the will 
propounded was the genuine and duly executed will of 
Bachu Singh. 
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After evidence, oral and docmnentary, it was held 
on tlie first issue that the caveators had failed to prove 
their interest, and on the second issue that the will 
was proved. In accordance with this finding, it was 
ordered that “ prohate he granted to Ram Nandan 
Prashad Singh, petitioner, executor.” 

From the order sheet it appears that Ram Nandan 
was held to he an e.x^ecutor by implication. The 
present plaintiffs preferred an appeal to the High 
Court. The appeal was heard and dismissed with 
costs on the 8tn February, 190,5. No appeal was 
preferred to His Majesty in Council. But on the 
7th August, 1905, the present suit was instituted in the 
Court of the First Subordinate Judge of Mozufferpur. 
The plaint states the material facts save that it 
erroneously alleges that letters of administration 
with tlie will attached were granted to Ram Nandan. 
It is then averred in paragraph 9 as follows : — 

“ These plaintifiid have been advised ttiat so long as these letters of 
administration are in force they have no claim to the reversionary right 
to the estate of the deceased ; and, furthermore, that they cannot apply 
for the revocation of the said letters of administration until what time 
they obtain a declaratory decree from the Civil Court to the effect that 
they are the nearest rever.sioners according to Hindu law of the deceased 
Baclm Singh, and therefore entitled to his e.state in ca.se of an intestacy 
■after the death of the defendants second party.’’ 

The defeudauts second party were the two widows. 
The prayer of the plaint, as originally framed, was iii 
these terms : 

‘Hiiat it ba declared that the plaintiffij are tha next raversioiiers tc the 
■estate of the late Babu Baclm Singh according to Hindu law.” 

By a subsequent and significant amendment these 
words were added, 

“ and as such are entitled to apply to the Probate Court to get the probate 
or letter.') of administration granted to' Ram' Nandan Singh revoked.” 

Before the hearing Musammut Ram Rachan Kunwar 
died, and by an order of the 4th February, 1907, 



VOL. XLIIL] CALCUTTA SERIES, 703 

lier CO- widow wa.s substituted iii laer place as legal 1916 
representative. She^san 

On the 6th November the following issues were Sis&h 

framed Ramnasdan 
1st. Is the suit maintainable ? Pbasad 

2nd. Is the suit barred by section 1 3 of the Code of Civil Procedure ? Sisgh. 
3rd. Is the suit bad for non-joinder of parties ? 

4th. Is the suit barred by limitation ? 


5th. Are the plaintiffs the nearest reversionary heir.5 of Rup Narayan 
Singh, alias Bachu Singh ? . 

6th. Is the defendant No. 1 the hartaputra of the said Rup Narayan 
Singh ? 

On these issues the findings of the Subordinate 
Judge were in the jdaintiffs’ favour, and by the decree 
it was declared that the plaintiffs were the gotias of 
and reversioners to the estate of Babu Bachn Singh. 
In the plaint there was no prayer as to their gotiaship. 

An appeal to the High Court was preferred by 
Ramnandan Prashad Singli. It succeeded on the 
ground that the suit was barred by the rule of res 
judicata. But though the High Court held that the 
case was governed by section 13 of the Code of Civil 
Procedure, it tried the issue, which, in that view, was 
withdrawn from its consideration by the terms of the 
section. ‘ 

From this decree the plaintiffs have j)referred the 
present appeal. 

The contest before their Lordships has been con- 
fined to the two issues 

1st. Is the suit maintainable ? 

2nd. Is the suit barred by section 13 of tiie Code 
of Civil Procedure ? 

The first of these problems takes the more specific 
form of an enquiry whether in the circumstances of 
this case the ifiaintiffs are entitled to claim from the 
Court a mere declaratory decree of the cliai-acter 
proposed. 
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The Court’s jiower to make a declaration witkoiit 
more is derived from section 42 of the Specific Relief 
Act. and regard must therefore be had to its precise 
terms. It rnns as follows 

‘‘ Any p(?r.<on untitled to any legal character, or to any right as to any 
property, may institute a suit against any person denying, or interested 
to deny, his title to sncli character or right,, and the Court may in its 
fiiscretion make tiierein a declaration that he is so entitled, and the 
plaintiff need not in such suit ask for any further relief : Provided, that no 
Court shall make any sucli declaration wliere the plaintiff, being able to 
seek further relief than a mere declaration of title, omits to do so.’’ 

A plaintiff coining under this section must, there- 
fore, be entitled to a legal character or to a right as to 
property. Can these idaiutifls predicate this of them- 
selves? Clearly not ; and this is, in effect, stated in 
the idaint, where they described themselves as entitled 
to Bachu Singh’s estate in case of an intestacy after 
the death of the defendant widows (para. 9). 

But as things stand there is no intestacy : Bachu 
Singh’s will has been affirmed in a Court exercising 
appropriate jurisdiction, and the propriety of that 
decision cannot in the circumstances of this case 
be impugned by a Court exercising any other 
jurisdiction. 

It is not suggested that iu this litigation the testa- 
mentary jurisdiction is, or can be, invoked, and yet 
there can be no doubt that this suit is an attempt to 
evade or annul the adjudication in the testamentary 
suit, and nothing more. 

This is apparent from the plaint, from the amend- 
ment made in the High Court after Ramnandan had 
died, and from tire very circumstances of the case. 

This use 'tif a declaratory suit illustrates forcibly 
the warning iMSreeN’arain MittevY. Kislien Soondry 
Dassee (i) where it was said : 

“ There is BO mucli more danger in India than here of harassing and 
(1) (1872) L. B 1. A. Sup. Vol. 149, 162. 
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vexatious litigatioa that the Courts ia India ought to be most careful that 
mere declaratory suits be not converted into a new and miscluevous source 
of litigation.” 

Here, however, no question of discretion arise? ; the 
suit fails at the very outset, for the plaintiffs, while 
the will stands, as stand it must for the purposes of 
this suit, are not clothed with a legal character or 
title which would authorise them to ask for the declar- 
atory decree sought by their plaint. The suit, there- 
fore, should be dismissed because it is misconceived and 
incompetent. 

Some reference was made in the course of the 
argument to a reversioner’s right to sue where a widow 
with the particular interest wtis committing acts of 
waste to the prejudice of those who might succeed to 
the inheritance on her death. But such a position of 
necessity assumes the absence of an immediate and 
absolute testamentary disposition. 

In this connection there is an instructive comment 
in Kathama Natchiar y. Dorasinga Tever (1) where it 
was said in reference to such suits : 

“ Suits of that kind form a very special class, and have been entertain- 
ed by the Courts ex necessitate rei. It seems, however, to their Lordships 
that if such a suit as that is brought it must be brought by the reversioner 
with that object, and for that purpose alone, and that the question to be 
discussed is solely between him and the widow ; that he cannot, by bring- 
ing such a suit, get, as between him and a third party, an adjudication of 
title which he could not get without it.” 

There has been much discussion at the Bar as to the 
application of the plea of re^ judicata as a bar to this 
suit. In the view their Lordships take, the case has 
not reached the stage at which an examination of this 
plea and this discussion would become relevant. But 
in view of the arguments addressed to them, their 
Lordships desire to emphasise that the rule of res 
judicata, while founded on ancient precedent, is 
dictated by a wisdom which is for all time. 

(l) (1875) L. R. 2 I. A., 169, 191. 
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‘‘ ‘ It liath been well said,’ declarei Lord Coke, ‘ interest relj^ublim ut 
sit finis liiium^ otiierwise great oppresflsion inight be done under colour and 
pretence of law.’ ” — (6 Coke, 9 a.) 

Though the rule of the Code may be tiaiced to an 
English source, it embodies a doctrine in no way 
opposed to the spirit of the law as expounded by the 
Hindu commentators. Vijnanesvara and Nilakantha 
include the plea of a former judgment among those 
allowed by law, each citing for this i^urijose the text of 
Katyayaua, who describes the plea thus : “ If a person 
though defeated at law sue again he should be 
answered, ‘ You were defeated formerly. This is 
called the plea of former judgment.” (See “ The 
Mitakshara (Vyavahara),” JBk. II, ch. i, edited by J. R. 
Gharpure, p.T 1, and “ The Mayuka,” Oh. i., sec. 1, p. 11 
of Mandlik’s edition.) 

And so the application of the rule by the Courts in 
India should be influenced by no technical considera- 
tions of form, but by matter of substance within the 
limits allowed by law. 

Their Lordships have not failed to observe that 
Ram Nandan Prashad Singh died before the hearing 
in the High Court, but they refrain from pronouncing 
any opinion as to its legitimate consequence in this 
suit, for this formed no part of the discussion before 
them. They have dealt with this litigation, as it was 
presented to them, apart from the possible effect of 
Ram Nandan’s death. 

Their Lordships will, therefore, humbly advise His 
Majesty that the appeal should be dismissed. The 
appellants will pay the costs of such of the respondents 
as have appeared. 

Appeal dismissed. 

Solicitors for the appellants : T. L. Wilson & Co. 

Solicitors for the respondents 1 and 2 : Greendeld 
4' Cracknall. 
j. v. W. 
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RAM PARKASH DAS 

■ ■ ' V, . 

ANAND DAS. 

im Ai»PEAL MOm THE HI^H COURT At FORT WILLIAM IN BENGAL.] 

Hindu Laic — Endowment — Nature^ object^ custom and practice of muth or 
asthal — Eight of succession as Mahant^ custom of — Mahant appointing 
a married man and father of children to he Mahant — Abdication by 
Mahajit of his functions — Bight of his senior chela to succeed hinu 

In this appeal the question was whether the appellant who claimed to 
be senior chela of the first respondent, the late mahant who had retired, or 
the second respondent who claimed to have been ap^pointed by him, w as- 
entitled to succeed him as the mahant of the Patepur asthal or muth. On 
this question their Lordships of the Judicial Committee held (reversing on 
the evidence the decision of the High Court) in favour of the appellant, 
mainly on the ground that the second respondent was a married man wha 
bad not on initiation renounced his worldly ties and the begetting of 
children, and was not an ascetic or bairagi chela^ but was disqualified from, 
holding the office of mahant. 

As to the nature, object, custom, and practice of sucli a religious 
institution, Sammaniha Pandara v. Sellajpa Chdii (1) was referred to. 

The question as to who had the right to succeed to the office of mahant 
depended, according to the well-known rule in India, not on the general 
customary law, but upon the custom and usage of the particular muth. 

Mahant Bamanooj Doss v. Mahant Dehraj Doss (2)^ Greedharee Doss v. 
Nundhissore Doss (3), Mutiu Ramalhiga Setiipati v. Perianayagum 
Pillai ( 4 ), and Baja Vurmah Valia v, Ravi Vurmah Kunhi Kutii (5)- 
referred to. 

Present : Viscount Haldane, Lord, Shaw, Sir John Edge ani> 
Mr. Ameer All 

(1) (1879) 1. L. K. 2 Mad. 175, 179. (4) (1874) L. K. 1 1. A. 209, 228. 

(2) (18.39; 6 S. D. A. (Beng.) 262. (5) (1876) I. L. H. 1 Mad. 235 ; 

(3) (1867) 11 Moo. I. A. 405, 428. L. E. 4 I. A. 76, 82. 
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On the question as to the second respondent being a married man, on 
which the Courts below had difiEered, their Lordships were of opinion that 
the verdict given by the Subordinate Judge who had the advantage of 
seeing and hearing the witnesses, could not be lightly set aside, especially 
as that Judge was also presumably acquainted with the manners and 
customs of the people among whom such^a transaction was alleged to have 
occurred. There were, moreover, no sufficient grounds stated by the High 
Court for disturbing that verdict. Having themselves investigated the 
facts, their Lordships held that the rule — of attaching weight to the opinion 
of the Judge of first instance — could not safely be departed from in the 
present case. 

Though the deeds appointing the second and tliird respondents to be 
successively maJiants were ineffective, the former being not competent to 
hold the office, and tne latter having died, the first respondent could not, in 
their Lordship.?’ opinion, be considered to be still the mahant. He had 
abdicated all liis functions, and had himself retired from the office* A 
mahant was not only a spiritual preceptor, but a trustee in respect of the 
asthal. He had by appointing a married man and father of children to the 
office consented to a violation of those vows of asceticism and celibacy 
which it was his duty as a trustee to maintain and protect. His abdication 
must therefore be accepted as a fact in the case. A vacancy in the office 
had therefore been created which under the circumstances would devolve 
upon the appellant who was found to be senior chela and was not alleged 
to be incompetent to be ma/?anL 

Appeal 39 of 1914 from a jndgmeat and decree 
(26tli August 1910) of the High Court at Calcutta, 
■which reversed a judgment and decree (16th June 
1909) of the Court of. the Subordinate Judge of 
Mozufferpur. 

The plaintiff was the appellant to His Majesty in 
Council. 

The suit which gave rise to this api^eal was brought 
to establish the title of the plaintiff to the office and 
jDosition of mahant of Asthal Patepnr, a religions ins- 
titution in the Mozufferpur district, and to the pro- 
perties appertaining thereto which were of consider- 
able value. 

The plaintiff. Ram Parkash Das, claimed to be the 
senior chela or disciple of Anand Das the first 
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defendant who had held the mahantship from 1866 
until 1897 when he resigned it; but his claim was 
wholly denied by the defendants, who asserted that 
he was the chela of one Baloram Das, and had never i-. 
had any connection with Asthal Patepur : and the Das. 

question whether the j)laintilf was or was not the 
senior r/iela of Anand Das was the principal issue in 
the suit, and in this appeal. 

The plaintiff also claimed that by tlie custom of the 
institution he was entitled as such senior c/?67a to 
succeed to the mahantship on the death or resignation 
of the first defendant. This was also denied by the 
defendants who alleged that the true custom was that 
the mahant for the time being had the right to appoint 
any one of hX&hairagi or ascetic chelas to succeed 
him. Anand Das had, by a will dated 24th June 1890, 
apiiointed the second defendant Ram Partab Singh 
aZtAS Raghunandan Das, who was his brother’s son to 
succeed him as mahant-, and by a deed dated 14th May 
1897 had resigned the office, and purported to constitute 
the second defendant as his successor thereto on cer- 
tain conditions, and had made over all the properties 
to him. An eitrarnama dated 6th August 1904 had also 
been made between the defendants by which it was 
agreed that the third defendant Bhagwat Singh, alias 
Bhagwat Das, who was the brother of the second 
defendant, should succeed the latter in the office of 
mahant. 

The plaintiff denied the validity in any event of 
these arrangements, alleging that the second and third 
defendants were not chelas of Anand Das, and not even 
bairagis, the second defendant being a married man 
with children, and the third respondent being a leper, 
and on these grounds, and also as being blood relations 
of Anand Das were both disqualified from holding the 
office of mahant. These allegations were, however, in 
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turn denied by the defendants who all supported 
Anand Das’ claim. 

The suit was brought on 10th December 1906, and 
was framed in the alternative praying for a declaration 
that the plaintiff was the senior chela of Anand Das, 
and as such was entitled to succeed to the mahantship 
and the .properties, or, if it were found that Anand Das 
had in fact resigned the office and given up possession 
of the properties, that the plaintiff might be put in 
possession thereof. The plaint also prayed that the 
will, the deed of 14th May 1897, and the ekrarnama of 
the 6th August 1904 might be held to be fraudulent and 
void, and that the two last named might be cancelled. 

The facts and evidence in the ease will be found 
fully stated and discussed in the judgment of their 
Lordships of the Judicial Committee. 

The Subordinate Judge held that the plaintiff was 
the senior bairagi chela of the first defendant ; that 
the custom of succession alleged by the plaintiff was 
proved and he was entitled to succeed in preference 
to the second and third defendants though they 
were both chelas of Anand Das ; that the second 
defendant was a married man and had begotten 
children after his initiation, and he therefore was not 
a bairagi chela at all and was therefore not qualified 
to hold the office of mahant ; that the will, the deed 
of 1897 and the ekrarnanui ot 1904 were collusive and 
void ; and that Anand Das had relinquished the office 
of mahant, and was not competent to transfer his 
life-interest in it to the other defendants. His decree 
was that the plaintiff was entitled to the office and 
properties subject to certain provisions for the main- 
tenance of Anand Das. 

From that decision the defendants appealed, and the 
High Court (Bee;ct and Vincent JJ.) reversed the 
decree of the Subordinate Judge, and dismissed the 
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suit with costs. The judgment .summed up their 
conclusions as follows : — 

‘‘ In the first place we disagree with the Subordinate Judge and find 
that the story told by the plaintiff of his joining the Patepiir Asthal as a 

is incredible in itself and has not been satisfactorily proved. The Anand Das. 
account given of his initiation appears to be false as the day which he 
fixed for the same was a day of mourning at the Asthal. There is 
practically no evidence to prove his connection with the Asthal from 
April 4th 1884 when he says he was initiated up to February 1890 when 
he says he went away on pilgrimage and to study Sanskrit. The story 
told by him of the period intervening between February 1890 and October 
1897 when he says he returned to the Asthal is not corroborated, and his 
statement that during that period he came back from time to time to 
Patepur for funds, does not strike us as probable. His story that from 
October 1897 to July 1904 he was at the Asthal and was not aware that 
defendant No. 2 had been appointed mahant, is in our opinion not probable 
and not established by the evidence. 

“ On these gTOunds alone his suit will fail. 

“ On the other hand, we find that the defendants have fully established 
their case that under the custom prevailing in the Patepur Asthal the 
reigning has power to select any one of his c/i^Zas whom lie thinks 

most suitable for appointment as his successor, and the senior chela at the 
time of initiation has no prior right or claim to succeed. That a deed of 
appointment (mahanti deed) is drawn up and duly registered and that after 
that has been done, the chela selected to succeed is duly installed as mahant 
by the gift oijMgri and ehadar^ &c., in the presence of assembled mahants 
and leading residents of the neighbourhood. We further find that there 
is no custom by which blood relations of a mahant are debarred frona 
being selected to succeed him or from being appointed as mahants. 

“ We find that defendants Nos. 2 and 3 were duly initiated as chelas 
of Anand Das and that they were bairagi chelas and not grihast (secular) 
chelas. We think the evidence offered to prove that the defendant No. 2 
is a married man is altogether inconclusive.” 

On this appeal, 

A . Af. for the /ippellant. 

Sir William Garth and B. Date, for the respond- 
ents. 

The arguments were entirely on the facts which 
will be found discussed and dealt with in the judg- 
ment of the Judicial Committee. 
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Foi' the law on the subject, wiiich was not in 
dispute, the following cases were cited by counsel 
for tiie api)ellant : — 

As to tile origin and object of a miiih as an 
institution of a religious character, Sammantha 
PanrJkira v. Sellappa Ghetti (1) SiE 0. Tuknee C.J. 
was referred to. As to the evidence and mode of 
proof of custom as to tlie succession, reference was 
made to Greedharee Doss v. Nund Kisliore Doss {2) 
per Loed Eomilly, Muttu Ramalinga Setupaii v. 
Perianayagum Pillai (3), Raja Viirmah Valia v. 
Ravi Vurma Kunhi KuUy (4), Janoki Debi v. Gopal 
Acharjya (5), Genda Pariv. Ghatar Piiri{Q), Bama- 
Ungam Pillai v. Vythilingam Pillai (7), Bhagahan 
RamanuJ Das v. Ram Praparna Ramanuj Das (8), 
and Sitapershad v. Thakurdas (9). [Loed Shaw 
referred to Mahant Ramajiooj Doss v. Mahant 
Debraj Doss (10).] 

The Judgment of their Lordships was delivered by 

Loed Shaw. This is an appeal from a judgment 
and decree of the High Court of Judicature at Fort 
William in Bengal, dated the 26th August, 1910, rever- 
sing a judgment and decree ’of the Second Subordinate 
Judge of Mozufferpore, dated the 16th June, 1909. 

The question in the appeal has reference to the 
office and rights of a mahant of an asthal, known as 
the Patepore Asthal, in the district of Mozufferpore. 

(1) (1879) I. L. B. 2 Mad. 175, 179. (7) (1893)1. L. E. 16 Mad. 490, 498 ; 

(2) (1867) 11 Moo. I. A. 405, 428. L. B. 20 I. A. 150, l54. 

(3) (1874) L. R. 1 I. A. 209, 228. (8) (1895) 1. L. B. 22 Calc. 843 ; 

(4) (1876)I.L. B.lMad.235,251 ; L. R. 22 I. A. 94. 

L. R. 4 I. A. 76, 83. (9) (1879) 5 G. L. R. 73. 79. 

(5) (1882) I. L. R. 9 Calc. 766, 771 ; (10) (1839) 6 S. D. A. (Ben,-.) 

L. R. 10 I. A. 32, 37. • 262, 268. 

(6) (1886) I. L. R. 9 All. 1, 8 ; 

L. R. 13 I. A 100, 105. 
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There are rival claimants to this office ia the person of 
the plaintiff and of the defendant No. 2. The defend- 
ant No. L Auand Das, was the mahant of the Patepore 
Asthal. By written documents and by his actin^?s he »/ 
has, as will be afterwards found, abdicated. But ia AnandBas. 
this litigation he supports the claim of defendant 
No. 2, in whose favour he has granted those deeds 
which wall be hereafter referred to. The asthal is one 
of some importance, and is stated to have a revenue of 
50,000 rupees a year. 

An asthal, commonly known in Northern India as 
a miith, is an institution of a monastic nature. It is 
established for the service of a particular cult, the in- 
struction in its tenets and the observance of its rites. 

The followers of the cult and disciples in the institu- 
tion are known as chelas ; the chelas are of two classes 
i — celibate and non-celibate. In the asthal now being 

dealt with, the religious brethren were the bairagi or 
celibate chelas ; the lay brethren were girhast or 
householder chelas. The mahant must, by the custom 
of the muth, be a bairagi or religious chela. The 
mahant is the head of the institution. He sits upon 
the gatldi-, he initiates candidates into the mysteries 
of the cult ; he superintends the worship of the' idol, 
and the accustomed spiritual rites ; he manages the- 
property of the institution ; he administers its affairs 
and the whole assets are vested in him as the owner 
thereof in trust for the institution itself. Upon his 
deatli or abdication he is sncceeded by . one of the 
bairagi chelas. These bairagi chelas are, as stated, 
celibates; or if they have ever been married they 
mast, prior to their initiation as bairagi chelas, liave 
renounced their wives and families and have con- 
formed to the practice of the ninth. This practice is 
ascetic: it involves a separation from all worldly 
wealth and ties, and a self-dedication to the services 
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iind rites of the asf/mZ, (See, e.r/., Wilson’s Religious 
Sects of the Hindus, 51, etc.) 

Pioin persons endow the schools with property, \vhieh is vostoil in 
the preceptor for the time being, and a home for the school is erected and a 
xnattam con.stituted ” : Sammantha Payidara v, Sellappa Chetli (1). 

It is, however, the rule that this proi^erty is held 
by the mahant as its owner, and the‘succession to him 
in such property follows with tlie succession to the 
oflB.ce. The nature of the ownership is, as has been 
said, an ownership in trust fortlie mntii or institution 
itself, and it must not be forgotten that although large 
administrative powers are undoubtedly vested in the 
reigning mahant, this trust does exist, and that it mxrst 
be respected. 

The question as to who has the right and office of 
mahant is one, in their Lordships’ opinion, which, 
according to tlie w’ell-known rule in India, must de- 
pend ux) 0 tt the custom and usage of the particular 
muth or asthal. Such questions in India are not 
settled by an appeal to general customary law; the 
usage of the particular muth stands as the law there- 
for. 

It appears [Mahant Bamanooj Doss v. Mahant 
Dehraj Doss (2)] that the muths are — 

“ of three d^scriptioas, namely, mourooAi^ punckaiti and that in the 

first the office of chief mahant was hereditary, and devolved upon the chief 
disciple of the existing mahant,, wlio, moreover, usually nominated him as 
his successor ; that in the second the office was elective, the presiding 
mahant being selected by an assembly of mahants ; and that in the tiiird the 
appointment of presiding mahant was vested in the ruling power” (presu- 
mably the civil power), or in the party who endowed the temple.” 

The case cited was interesting, and the rej)ort pro- 
ceeds : — 

“ Mr. Money then directed tiie pundit of the Sudder D.jwanny Adiuvlnt 
to state what was the law of the shastras in regard to the appoiiitinuiit of a 
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presiding mahant of a 7nuth or temple called ‘ mowroosi ’ ; whether the 
principal disciple of the last wia/iawi should succeed, or whether the exist- 
ing was c:nupetent to appoint whom he pleased from among the 

body of his disciples ? 

“The reply of the jjawdii was as follows : Under the circumstances 
stated in the question, the principal chela or pupil is entitled to succeed on 
the death of the presiding mahant of a monroosl or hereditary miitJi. If 
the principal pupil be per.sonalIy unfit to succeed, or be disqualified by any 
of tho.se causes which, according to the shastra^i^ are sufficient for such dis- 
qualification, then in that case the presiding should, during his life- 

time, select one properly qualified from among his pupils to succeed him. 
The person so selected will succeed.” 

Alongside of this report should he placed the view 
of Sir Charles Turner i\\ Sammantha Pandara y. 
Sellappa Chetti (1) to this effect : — 

“The preceptor, the head of the institution, selects among the affiliated 
disciples him whom he deems the most competent, and ia his own life-time 
instals the disciple so selected as his successor, not uncommonly with some 
ceremonies. After the death of the preceptor the disciple so chosen is 
installed in the gaddi^ and takes succession the property wliich has 
been held by his predecessor.” 

Their Lord.ships are of opinion that the language 
last quoted cannot be taken in any sense as a statement 
of the general law of India. Any contention to that 
effect would indeed not be in accordance with Sir 
Charles Turner’s own views, he having made this 
plain in the succeeding passage of his judgment : — 

“ We do not, of course, mean to lay down,” said he, “ that the property 
may not in some cases be held on different conditions and subject to different 
incidents.” 

It in short may rank , as one of the varieties of cir- 
cumstance and tenure whose adoption or rejection 
will fall to he determined by the usage and custom of 
the muth . . 

That this forms the controlling rule with regard to 
the right to the office of mahant may now be consi- 
dered as having been conclusively settled by authority. 
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(1) (1879) L L. R. 2 Mad. 175, 179. 
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In Oreedharee Boss v. Nundkissore Boss (1), Lord 
Romilly so put it, observing “that the only law of 
these mahants and their offices, fanctions, and duties 
is to be found in custom and practice, which is proved 
by testimony.” More recent authorities, such as 
Mutiii Ramalinga Setup%ti v. Perianayagum Pillai 
(2) and Raja Vtirmah Valia v. Ravi Vtirmah Kunhi 
Kulty (3), confirm this proposition, with the exiilana- 
tion. wdilch their Lor-.lships thinh it right here to 
repeat, given by Sir Barnes Peacock as Chief Justice 
of Bengal, and cited with approval in the ease last 
mentioned to the following effect : — 

“Numerous cases liave been cited to show what was the usage, but the 
law to be laid down by this Court must be as to what is the usage of each 
mahantee. We apprehend that if a p3rson endows a college or religious 
inslitution, the endower has a riglit to lay down the rule of succession ; 
but when no such rule has been laid down, it must be proved by 
evidence what is the usage, in order to carry out the intention of the 
original endower. Each .case must be governed by tiie usage of the parti- 
cular mahantee.'^' 

As between the rival claimants to this mahantship 
the situation is as follows : The plaiutifi! maintains the 
broad proposition that according to the custom of this 
math the succession fails to the eldest or senior (that 
is, earliest inducted) hairagi chela ; that it so falls as 
of right ; and that this right of succession cannot be 
defeated by any deed or deeds executed by the reign- 
ing maftant. If this be coirect there is an end to the 
claim, so it is maintained, of defendant No. 2. 

Upon the other Ijand defendant No 2 maintains 
that there is no such absolute right of succissiou ; 
that there are deeds in existence under the liand of 
Anand Das, the then reigning mahanf, whicli transfer 
to and vest in him, the second defendant, the mahaut- 
ship; and that, the question of succession being thus 

(1) (1867) 11 Moo. I. A. 405, 428. (3) (187G) I. L. R. 1 M>uL 235; 

(2) (1874) L. R. 1 I. A. '209, 228. L. R. 4 I. A. 76 82. 
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settled, tlie defendant No. 2 is now in oflBce under a 
right — which is not defeasible by any right in the 
plaintiff as alleged senior chela. 

Their Lordships have considered deeds executed 
by predecessors of the parties in the years 1832, 1854, 
and 1866 respectively. As between the propositions (i) 
that the choice of the reigning mahant must pi*evail, 
and (ii) that the right of the senior hairagi chela must 
prevail, their Lordships are not prepared to affirm that 
either proj)osition is upon those deeds made out. In 
the first place, language, apimreutly of selection, is 
used; but in the second place, the person selected is 
in each case the senior hairagi chela iovt\x(i time being. 
And there is in the evidence an apparent admission of 
the right of the senior chela to the office. Lastly^ 
there is no instance given either in the documentary 
or oral evidence of a senior chela having been super- 
seded by virtue of the selection of another by the 
mahant for the time being. In the view taken by 
their Lordships, it is unnecessary to come in this case 
to a decision xipon this issue. 

For, in tlieir Lordships’ opinion, such an issue is 
superseded by issues of fact. Those issues are of 
uiidoabted difficulty. They are the subject of extreme 
conflict of testimony. The number and width of the 
toincs in dispute are rare even in questions of disputed 
fact coming from India. These topics may, liovcever, 
be conveniently ranged in two divisions. 

The first question is whether defendant No. 2, the 
nominee of Anand Das under the deeds now to be 
mentioned, is competent to be mahant of this asthal. 
This comimtency is challenged: if the challenge be 
sound he cannot succeed. 

The second question is, is the piaintiff a hairagi 
chela of this micth? His entire life history, vouched 
by himself and others, is challenged as a tissue of 
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falseliood. I! this clialleiige be sound the plaintiff 
cannot succeed. 

What would happen if both of these challenges 
were sound or bath were unsound their Lordships 
need not consider, as they have come to a definite 
conclusion that the one challenge succeeds and the 
other fails. 

Before, however, the investigation is entered upon, 
it may be convenient and proper that the following 
general observation should be made. Their Lordshiiis 
have had the duty, in view' of the reversal of the judg- 
ment of the Subordinate Judge by the High Court, of 
considering for themselves the entire body of the 
evidence in the case. They desire to record that in 
their opinion the Subordinate Judge has dealt wdth 
this complex and onerous case with much care, and 
that, although they differ from him in one or tw'O 
particulars, his conclusions appear to the Board to be 
stated with clearne.ss and with, cogency; and they 
think it right also to say that there does not appear 
to be any ground for the reflection made in the judg- 
ment of the High Court that the Subordinate Judge 
has displayed in any portion of his judgment or has 
been in any particular moved by either partiality 
or bias. 

Upon the first question, the objection taken to Ram 
Partab Singh, the second defendant, is that he is a 
married man, the father of a son and daughter, one 
at least of these children having been born since he 
became, or is alleged to have become, mahant. 

This enquiry into the domestic relations of the second 
defendant is of course on an issue which is funda- 
mental. For the proposition cannot be denied that, 
even rxpon the assumption that a right of selection did 
exist on the part of the mahant as among the hairagi 
chelas, the nomination must fall upon one who is 
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competent to hold his important sacred ofiSce. For 
instance, the ijerson chosen may be disqualified by 
reason of bodily deformity, of bodily disease such as 
leprosy, of disease of the mind, or of the leading of a 
life which is immoral or is inconsistent with the 
religious vows of the brotherhood. In all such cases 
■the nomination would be void. 

Among these disqualifications stands the contract- 
ing of marriage and the begetting of children. As 
already mentioned, initiation of a married man must 
be preceded by the entire and permanent separation 
from his wife and by the giving up of all worldly ties. 
On the question of maiuiage, which will afterwards 
be considered in this case, it is no part of the respond- 
ents’ case that defendant No. 2 was once married, but 
had relinquished those ties. The disi)ute of fact to be 
afterwards investigated is upon the broad question of 
whether he ever was, or, indeed, is now, a married man 
or the father of children. 

If this question be answered in the aflirmative, 
disqualification attaches to that defendant ; he can 
never be maliant. And the deeds appointing him to 
that office or giving him any administrative rights, 
present or prospective, with regard to the mahantship 
are void. 

Was Ram Partab Singh a married man and the 
father of children? 

No registers of marriages can be appealed to. The 
evidence given in the case is that of the plaintiff, who 
attended the marriage ceremony, which he describes ; 
of Kishen Das, who also gave evidence to this effect; 
and of Sitabullah Das. the mahant of a neighbouring 
asthal of Ohainpara, who lent elephants and horses for 
the marriage procession. There is also the evidence 
of other witnesses, one of whom, Ajodhya, speaks to 
the defendant No. 2 having a wife, a son, and a 
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da lighter, and swears, to having seen his son some four 
or five years ago. There is some other evidence oi a 
similar description. In short, if the case stood at 
that point, the fact of the marriage and of the existence 
of the wife and sou and daughter would be beyond 
question. 

Tlieir Lordships think it necessary to advert to this 
further point, wlilch is of wide signiflcunce in regard 
to more than the present issue. Tlie case for the 
plaintiff on this topic, as on nearly all others, is 
stated in the evidence witli comiilete particularity, a 
IJarticularity achieved in many instances in the course 
of an extended and meticulous cross-examination. 
The date of the marriage, for instance, is given ; the 
name of the family into whicli defendant No. 2 
married, and of his father-in-law, together with his 
residence and the present i-esidence of wife and 
children, all are frankly given. It is further men- 
tioned that the ceremonial of marriage was the cause 
of expense to Anand Das, defendant No. 1, the then 
reigning mahant. Defendant No. 2, Ram Partal), was 
his nephew. All expenses were entered in the books 
of the astfial, and this exi)ense would there ai>pear. 
Furthermore, in a criminal case, to which reference 
will afterwards be made, it is alleged that Hainan Lai, 
who knew the circumstance: made a. statement on oath 
that defendant No. 2 was married. The Magistrate 
who tried that case stated in his judgment that an 
admission of the marriage was made in the course of 
it. An offer was made in the present case to produce 
a copy of the statement of Hainan Lai, and that was 
resisted. Their Lordships are of opinion that tlie note 
of the admission made to the Magi'-trate in the 
criminal case was rightly rejected as by itself evidence 
of the fact recorded therein, and also tliat the objec- 
tion of defendant No. 2 to tlie production of a copy of 
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the evidence of Hainan Lai was justified in law. But 
the peculiarity of the case is this : Hainan Lai was in 
court while all this was going on ; he was acting as 
a legal representative of the defendants; and he was 
not called by them to clear up the matter, or to deny 
that he made the statement alleged or to explain it. 
Their Lordshiiis are not surj)rised that that circum- 
stance should have made a deep impression upon the 
mind of the Subordinate Judge as to where the truth 
upon this issue of fact really lay. 

The counter-case is that the whole of this story of 
the defendant No. 2’s. being a married man and the 
father of two children is a jiure invention. The 
extraordinary circumstance is that, although places, 
events, and peojile have been named so openly and in 
such detail, and although the cross-examination on 
behalf of the defendants has in many instances elicited- 
overwhelming materials for exposing the falsehoods, 
if they were falsehoods, none of these materials were 
taken advantage of, and no such exposure is attempt- 
ed. No witnesses were brought from the village 
named to say that defendant No. 2’s wife and children 
do not live there. Her father, who had been openly 
named in the plaintiff’s evidence, is not cited. In 
short, the details elicited at great length in cross- 
examination of the plaintiff' for the purpose of testing 
his evidence are left just as he has placed them, 
without the people whose names afe imt to him being 
brought forward to contradict in any particular the 
statements that he has made. To this case the answer 
made by defendant No. 2 is : “ My father-in-law ! my 
wife ! my children I no such persons exist.” And the 
case is left there. 

As to the books, they have not been produced for 
any period which is critical in this case. It is admit- 
ted that the manager of the asthal, Eaghunath, was 
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1916 responsible for their custody and accuracy. Had they 
been produced the absence of entries in them would, 

PXbkash if the uefendants’ case be true, have completely 

Das 

u.’ eonfounde<l the j)laintiffs allegations. The story 
Anand Das. -vvhich Raghnnath gives as to the books is, intheir 
Lordships’ opinion, very irnsatisfuctory. He says tliat 
they were destroyed or taken away by one Kamal 
Sahl Dewan. He assigns no possible motive for such 
an act ; Kamal is available as a witness, and is not 
called. 

Their Lordslilps do not go fnrtlier into the evi- 
dence upon this subject, except to say that in face of 
the fact that conclusive evidence upon material parti- 
culars with regard to this issue having been available 
to the defendants and not led, their Lordships are not 
prepared to accept in lieu thereof general statements of 
belief on. the jDart of other witnesses to the effect that, 
so far as they know, the defendant No. 2 is not a 
married man, and that his conduct in representing 
himself and acting as proves that he is not 

disqualified. 

Finally, upon this head their Lordships think it 
right to observe that upon a question of fact such as is 
now being investigated, the verdict given by the 
Subordinate Judge, who had the advantage of seeing 
and hearing the witnesses^ cannot be lightlj' set aside, 
especially as that Judge was also presumably ac- 
quainted with the mailners and customs of the people 
among whom such a transaction was alleged to have 
occurred. They must further remark that they see no 
sufficient grounds stated by the High Court for dis- 
turbing the verdict come to ; having themselves in- 
vestigated the facts, they are of opinion that the rule 
which applies — of attaching weight to the opinion of 
the Judge of first instance — cannot with safety be 
departed from in the present instance. 
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The result of this portion of the case is fatal to the 
claim of defendant No. 2. He cannot be ma/iaw^. 

He was the nephew of Anand Das, the reigning 
who was apparently determined to favour 
him. By a will dated the 24th June, 1890, he ap- 
pointed this nephew to succeed him. By a deed dated 
the 14th May, 1897, he resigned the office, and consti- 
tuted the second respondent as his successor. And 
by an elcrarnama dated the 6th August, 1904, it 
was agreed between the uncle and nephew that the 
third respondent, another nephew and brother of the 
second respondent, should succeed the latter in- the 
office of maliant. All these deeds, for the reason 
stated, are unavailing, and must be set aside. 

The deeds were in themselves, it may be added, 
of a peculiar character. The will stated that Ram 
Partab Das was senior chela and inter alia was 
competent to “perform the sheva of Takurji.” The 
mahant seven years afterwards, namely in 1897, trans- 
ferred the absolute ownership of the asthal and all 
the iJi’operties and goods thereof to Ram Partab, the 
nephew, as mahant, but with the reservation to Anand 
Das, the grantor, of an annuity of 12,000 rupees per 
annum, and with a declaration that Ram Partab should 
have — 

“ no right or power to do anything without my advice and consultation, 
with me, and shall keep himself under my governance ami power in 
respect to the management of every form relating to the asthal 

while the closing paragraph declared— 

that without my consent and sanction he shall not be competent to- 
appoint and of his as ” 

The ekrarnama seven years later, namely, in 1904, 
went a step further. The effect of this deed was that 
Ram Partab was to pay Anand Das — 

“ any amount of money which at any time I, the first party, may require 
for personal expenses. ■” 
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Then occurs a clause to tills ellect — 

Ah. L tiuj hduoihI party, j^eneraily keep unwell, therefore I, the first 
party, with LMiuhcnt of: the Hecoud party, have penaitte-.I the third party 
(aiiolher nephew) to perform the sradh of me, the hrst party.” 

Tlie uieaiiing of this is that, whereas according 
to law and custom the successor lii tlio maliaiitsliip 
performs the religious rites atteuding the obsequies of 
his predecessor, an arrangement was come to by which 
this was avoided, and that vital rite was, so to speak, 
handed on past the second defendant and confided to 
Ills brother, tlie third defendant. Wliether such a 
transaction with regard to a mahantship in India be 
competent and possible need not be determined, as in 
their Lordships’ opinion the whole deeds are void, in 
consequence of the disability by marriage of the second 
defendant, Ram Partab. It is not unworthy of remark, 
however, that the fact of the marriage of Ram Partab 
and of this being known to Anand Dag, might afford 
the only reasonable explanation yet offered for passing 
ever Ram Partab, seeing that the marriage of the latter 
would undoubtedly have incapacitated him from 
performing the obsequies of bis uncle. There is no 
■evidence that Ram Partab’s state of health was 
•such as to create any incapacity. The inference, in 
short, is that the second defendant was married and 
the father of children, and that his uncle Anand Das 
knew it. It may be mentioned that the third defend- 
ant, it was admitted at the Bar, is dead. 

The second question in the case is, accordingly, 
whether the plaintiff answer's this description and is 
a bairagi chela. The deeds founded on by the defend- 
ants having been declared invalid, and the second 
■defendant being incompetent to hold office, there is no 
•dispute that the eldest or senior chela must succeed 
to the mahantship. 

The plaintiff narrates the material circumstances 
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of Ms life Mstory in Ms own evidence. As tlie 
Subordinate Judge observes— 

he has been cross-exaniined very severely for several days, and he was 
asked questions relating to the minutest details of the asthal and its 
people and he has acquitted himself very creditably. He knows all the 
bairagis and servants of the asthal ; he knows every creek and corner of 
the asthal building ; he describes the room of the as^Tiai in which he 
used to live. He names the mahants of other asthals, as well as their 
•chelas. He mentions the bandaras he attended with the defendant No. t.” 

Tbeir LordsMps agree witb the Subordinate Judge 
tliat no explanation has been given of the intimacy 
and unquestionable accuracy of the plaintiff wdth 
people, events, and affairs of the os/haZ, except upon 
the footing that he was initiated as one of the chelas 
thereof. 

The details are briefly these. When he was about 
10 years of ^age, the plaintiff went to bathe in the 
Oanges with his aunt and some women of his caste. 
The Ganges was only a distance of 6 or 8 miles from 
his native village. The story is that Anand Das had 
pitched his tent close to the river, and that the boy, 
after hearing the ringing of the bell, went and saw 
the idol which Anand Das had taken with him, and 
was asked by Lachmi Das whether he would become 
a bairagi; and that he agreed and stayed on. He 
was in poor circumstances, and it was n i'ich asthal 
into which he was to be initiated. His father a year 
afterwards came to the asthal and made enquiries, 
and consented to his continuing there. His. initiation 
took place on the 4th April, 1884. He remained at the 
muth till 1889. Being then 15 years of age, he was 
sent to Ajodhya. In Ajodhya he received an educa- 
tion fitted to qualify him for his position as bairagi 
chela, including instruction in the Sanskrit language. 
He returned to the muth in 1897. In the meantime 
he had paid occasional visits to the mahan^ Anand 
Das, who had made payments of the sums required 
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for liis niil)fingiiis, all of which puymetilH wonld, in 
tlio ordiiiin'r course, appear in tlie book.s of tlie asthal. 
From J897 he remained in the asthal until the year 
190:1. In that year he was asked to sign as a witness 
the ehrarnama, which was the last of the series 
of documents above referred, to, and under wluch 
defendant No. 2, had the mahantship confirmed to him 
by Anaud Das, his uncle, but under the peculiar 
reservations and conditions already referred to, and 
with, so to speak, a destination over in favour of 
his brother, the late defendant No. 3. This was the 
first deed, ai)parently, to which the plaintiff’s signature 
had been required. 

It is beyond question that after the initiation of 
the plaintiff, and under what influences is not known, 
the defendant No. 1, Anand Das, made the resolve to 
attempt to bring his nephew or nephews into the suc- 
cession to the mahantship, and that he was not deter- 
red from this scheme even after he was aware that the 
defendant No. 2, Ram Partab, was married. The idain- 
tiff, however, stood in the way of this scheme, and if 
his signature could be obtained as witness to the ekrar- 
nama, this might have gone some way to the defeat of 
the plaintiff’s rights. 

Whether this story be on all .points correct will 
never be ascertained ; but this at least is true, that in 
1901, just about the time when the eiferarnamn founded 
on the i^resent case was, in fact, executed, the plaintiff 
brought a criminal suit in respect of the as.saults com- 
mitted upon him on the occasion of his expulsion from 
the Patepur asthal, and the reason assigned by him for 
having been assaulted was the failure to sign an 
ekrarnama as a witness. The ifiaintiff succeeded 
before the Magistrate, and a conviction followed which 
was quashed on appeal. Their Lordshii^s do not think 
these proceedings to be relevant in this case. The one 
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important fact is tliat tney were taken on a ground 
wliick is referable to tlie execution of an ekrarnama, 
and they were taken by the plaintiff as a claimaiit to 
be a resident as of right in the asthal, from which he 
had been expelled. It should be added that the 
plaintiff’s account of his expulsion includes this — that 
he was deprived of the possession of his books and 
papers, including alltbe letters received by him from 
Anand Das, the mahant, while he, the plaintiff, was 
absent receiving education at Ajodhya. 

By accident there have, however, been found two 
postcards, which are produced in this case. It is not ' 
seriously contended that these postcards are forgeries. 
In their Lordships’ opinion they are of importance. 
The first is dated the 6th August, 1902, and is from 
Sukh Deo Das to the plaintiff, addressed thus : “ To 
Ram Parkash Das self,” and the address is given, 
“Asthan Patepur, thana Patepur, district Moz'uflfer- 
pur.” The official post office stamps are : (i) “ Raj- 
nagar, 6fh August, 1902 ” ; (ii) “ Mahuwa, 8th August, 
1902 ” ; and (iii) “ Patepur B., 9th August, 1902.” In 
,tbis Sukh Das writes to the plaintiff ; — 

“ I had told you that I would write to you in case the Ghandrika (a 
treatise oil Sanskrit grammar) was being taught.” 

The second j)ostcard is from Ambar Janardan 
Dasji to the plaintiff. Ram Parkash Das, and to Shyam 
Snndar Dasji. It is dated the 14th October, 1901. 
The address of Ram Parkash Das is given as “ The 
Asthan P. 0. and Thana of Patepur. There are several 
postmarks, one of which is “ Patepur.” The document 
asks :-^::;>-:: > ■ ' ■ 

“ Are you prosecuting your studies or are you not ? Is Shyam Biindar 
Das prosecuting his studies or not ?” 

This accordingly is evidence tending to show that 
the plaintiff had studied in Ajodhya ; that he was 
known to have proceeded thence to the Patepur as 
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aiul tliiit it was in that afsthal rhat he liad hi.s jjostul 
luhhv.sK. The whole of this is inconsistent with the 
case of the defendants, which is a complete denial of 
the entire story told by the plaintiff or of tiie fact that 
he at any time was a resident, either by rigdit or otlier- 
wise, in tlie Pateptir asthal. 

On this part of tlic case one thing is extremely sug- 
gestive, — namely, that the later postcard was addres- 
sed jointly to the plaintiff and Shyam Bandar Dasji. 
This chela was ill i)oint of fact living at the asthnl at 
the time the evidence in the present suit was being 
taken and “ for the last ten or twelve years.” He was, 
therefore, completely at the call of the defendants, and 
although weeks elapsed between the time when the 
plaintiff gave his evidence and they were called upon 
to give theirs, Shyam Sundar Dasji was not produced 
as a witness. It must, in their Lordships’ opinion, be 
taken that, slender as this documentaiy evidence is, 
it and the circumstance of the not calling of Shyam 
Sundar strongly support the case of the plaintiff and 
strongly rebut that of the defendants. 

But the failure in the matter of evidence on the 
part of the defendants does not rest there ; as in the 
case of the marriage of the defendant No. 2, so in I lie 
case of the life history of the plaintiff, the fullest 
details are given, many of the points being elicited by 
the cross-examination on behalf of the defendants. In 
particular the plaintiff describes his own relations, 
stating that his father was alive and where he resides, 
and with regard to the various places visited season 
after season by the plaintiff, materials are piled up 1iy 
which his story, if inaccurate, could have been con- 
founded. It is, however, left without an attempt to 
do so having been made. 

On this branch of the case also the evidence of the 
plaintiff is believed by the Subordinate Judge. It is 
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supported by the evidence of Sitabullali, a neighbour- 
ing maliant, who svv'ears that Anand Das initiated the 
plaintifE in his presence ; and by that of Balkrishna 
Das. Both of these ■witnesses are also believed by the 
Subordinate Jxrdge. With regard to the former no 
motive whatever can be suggested for his having 
perjured himself : and the allegation as to his having 
asked a thousand rupees as a bribe from Eaghunath 
Ja, the defendants’ manager, is rightly treated by the 
Subordinate Judge as false. It was said by Eaghu- 
nath that the request was made in the presence of 
Gobind Das, and Gobind Das is not examined. 

As to Balkrishna, he is a hemp smoker, which is 
not uncommon, and he is a mendicant going from 
place to jdace according to the habits of chelas in that 
jmrt of the world. The Subordinate Judge remarks 
on this topic that 

“the bairagis, it appears, are beggars no doubt, but those who are true 
to tiieir cult have a regard for truth, and they cannot be easily bribed 
to give false evidence.” 

Whether this be correct or not, their Lordships do 
not see any grounds in the evidence given for declin- 
ing to accept, as the Subordinate Judge did, the credi- 
bility of the wdtuess. 

In reviewing the evidence, the learned Judges 
of the High Court were greatly moved by the view 
which they took that tlie story of the circumstances 
under which the j)laintiff was-induced to attach him- 
self to Anand Das in 1884 amounted to an allegation 
of kidnapping, and that the date stated for the initia- 
tion of the plaintifi; would have clashed with a period 
of mourning for a relative of Anand Das. The date— 
it is many years ago — ^may have been erroneous by 
two days, and there is no reason why, if the case were 
false, a questionable date should have been named. 
Tire Board agrees with the conclusion of the Subor- 
dinate Judge on the point. 
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The Subordinate Judge dealt lightly with the 
allegation of kidnapping, and. in the course of his 
Jxxdgment made the observation that 

“people of other religious denominations are now and then heard cf 
enticing away minor children from cnstody of their lawful guardians for 
making them converts of their own faith.” 

This observation was unnecessary. But their Lord- 
ships are surprised to find that the High Court deals 
with it as if it were an attack upon Christian mission- 
aries, and they go so far as to say that 

“supposing them to be directed against Christian missionaries, they 
are not supported by a title of ev^idence, and, so far as our g;sperience 
goes, they are absolutely false. In introducing them into liis judgment, 
the- Subordinate Judge does not appear to Iiave exliibited an impartial 
frame of mind in treating the facts of this case.” 

Upon this their Lordships deem it right to observe 
that they think the .supposition upon which this 
reflection proceeds to be strained, and the reflection 
to be uncalled for. 

They incline to the view that the error on these 
subjects may have nroved the High Court to discount 
improperly the true weight of the evidence, and to 
overlook important elements in the case. 

As an instance of what their Lordshijis mean, it 
may be mentioned that the postcards are not alluded 
to in the Judgment of the High Court, nor is the non- 
production of Gobind Das as a witness, ixor even of 
Haman Lai as a witness : while, with regard to tlie nou- 
productiou of the books, there are sixeculations made as 
to whether they would or would not have assisted in 
the solution of the pi’oblems arising in tlie case, but 
no due weight is attached to the serious fact that 
evidence, whicli might have concluded tlie case in one 
direction or another, and for tlie custody of which 
the defendants are re.sponsible, has not been brought 
before the Court by them. 

But the case of the defendants, which otherwise 
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would liave rested on a denial by themselves and 
been supported by nothing more substantial than 
negative evidence of mahants, many of whom lived 
at a considerable distance from the Patepur asthal, to 
the effect that they did not know that the irhvintifE 
wais a bairagi chela, or in resilience — that case is still 
more seriously weakened by the positive case which 
the defendants put forward. That positive case is as 
follows, namely, that the plaintiff was a bairagi chela, 
but that he did not belong to Patepur He 

belonged, so it is said, to a sub-as^ho/ or sab-?mi^/i, 
consisting of a small house on a small plot of ground 
in the neighhonrhood of Patepur, which was a separate 
asthal and had for its niahcmt one Baliram. This 
was an issue of fact, which fell to be proved by the 
defendants, and they had the materials for doing Iso, 
and at first hand. Baliram had, so the argument went, 
two bairagi chelas — one was the plaintiff and another 
was Manmohan Das. Their Lordships must decline 
to accept any hearsay evidence upon this subject, and 
it is sufficient to say that Baliram and Manmohan, 
both alive and available, are not isroduced as 'witnesses 
in support of the case alleged for the defendants. It 
is a somewhat striking fact that in the judgment of 
the High Court there is no reference made to this 
important incident. ^ 

Their Lordships think it unnecessary to investi- 
gate further the details of the evidence, being satis- 
fied that upon it the conclusion come to by the Sub- 
ordinate Judge cannot be successfully challenged, and 
that accordingly the iffaintiffi has established his 
position to be a bairagi chela of Patepur asthal. 

He is also by admission, if this be so, the senior 
chela, if not the only -who- is competent to fill 

the office of mahant. 

Only one other question remains. It is this : 
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Anand Das is still alive. The deeds which he granted, 
which inxrported to be a transfer daring his life of 
the mahantship to his nephews, defendants Nos. 2 
and 3, are unavailing, defendant No. 2 being disquali- 
fied for the office, and defendant No 3 being dead. 
In these circuinstances, does the mahantship not 
revert to Anand Das ? Anand Das is a man now near- 
ing 80 years of age. He has for years relinquished 
the mahantship. Since at least 1897 he has retired 
from office, and has made over to defendant No. 2 all 
his duties together with the properties of -the astJial. 
He has had a mutation of names effected in the 
Collector’s Register in respect of the villages belong- 
ing to the muth. He has thus abdicated all his 
functions, and, as he admits, his position is no more 
than that of any other worshipper. The mahant, 
in their Lordships’ opinion, is not only a spiritual 
preceptor, but also a trustee in respect of the asthal 
over which he presides. His installation of defend- 
ant No. 2 on the gaclU, and his own retire nent from 
the mahantship, would thus appear to^ have created 
a vacancy in the ofS.ce. 

But a more serious difficulty also arises from the 
fact that their Lordships cannot acquit defendant 
No. 1 of having been a party to deeds, and specially 
to the ekrarnama of 1904. which were of a nature 
inconsistent with his duty and position as guardian 
of this religious institution. To confer the mahant- 
ship upon a relation who was a married man and the 
father of children, was to consent to a violation in the 
person of the highest and most responsible officer, 
namely, the mahant, of those vows and practices 
of asceticism and celibacy which it was his duty as 
a trustee to maintain and protect. In these circum- 
stances, their Lordships must accept the abdication 
which occurred as a governing fact in the case. 
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Further, it is not alleged that the senior c/ieZa, on 
whom even according to the defendants’ case tlie 
succession would devolve in the absence of an appoint- 
ment, is disqualified by any just cause from holding 
the office vacated by the old mahant. In these cir- 
cumstances, their Lordships think that the plaintiflf 
is entitled to the declaration made in his favour by 
the Subordinate Judge. 

Their Lordships will humbly advise His Majesty 
that the appeal ought to be allowed, the decree of the 
High Court set aside with costs, and the decree of the 
Subordinate Judge restored. 

The respondents will pay the costs of the appeal. 

Appeal alloiued. 

Solicitors for the appellant : T. L. Wilson ^ Co. 

Solicitors for the respondents : Barrow, Rogers k 
Nevill. 

J. V. w. 


appellate CIVIL. 

Before Mookerjee and Roe JJ. 

RAMNATH GAGOI 

V. 

PITAMBAR DEB GOSWAML* 

Partnership — Contract Act (IX of IS 72) s. ISO— Bailor and Bailee ^Either 
may maintain an action against a wrong-doer — Wdiat constitutes partner- 
ship — Partner eyititled t) purchase partnership property — Action for 
settled account. 

A partuersliip is constituted whenever the parties have agreed to carry 
on business or to share the profits in some way in common. 

Molhco^ March v. Court of Wards (3), Pooley v. Driver (2) referred to- 

"'^'Appeal from Original Decree No. 59 of 1912, against the decree of 
A. Playfair, Siiliordinate Judge, Sibsagar, dated December 18, 1911. 

(1) (1872) 10 B. L. R. 312. (2) (1876) 5 Ch. D. 458. 
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A partner is entitled to purchase partnersliip property provided there is 
full disclosure and the parties are at arm’s length. It is only wiiere the real 
truth is concealed and the facts are not disclosed that one partner lias 
legitimate grievance against another. 

Dunne v. English (1), imjperial Mercantile Credit Association v. Coleman 
(2) referred to. 

An action for the balance of a settled account would not be restrained 
merely because there were other unsettled accounts between the parties. 

Ramon v, Samuel Preston v. SlruUon (4) referred to. 

Section 180 of the Contract Act provides that i£ a third person 
deprives the bailee of the use or po.ssessioa of the goods bailed or does 
them any injury, the bailee is entitled to use such remedies as the owner 
might have used in the like case, if no bailment had been made, and either 
the bailor or the bailee may bring a suit against a third person for such 
deprivation or injury. 

Giles V. Grover (5), Jefferies v. G, W. Rail w f,y Company (6), Manders 
V Williams iff) referred to. 

Appeal by Riunnath Gagoi, tiio x)laintiff. 

This appeal arose ont of a suit brought by the 
plaintiff for the recovery of seven elephants or tlieir 
value which he estimate.^ at Rs. 11,955. The iffaintitt is 
one Ramnath Gagoi and the defendant is the Adhikar 
Gossain of Garamur Satra. For the years 1909-10 
and 1910-11 the Garamur Gossain i)urcbased the lease 
of the Slbsagar district elephant mehals, Nos. 5 and 6. 
He worked the first himself. It does not, therefore, 
concern this suit. The second, the Gossain arrang- 
ed with the i)laintiffi that he should sajperintend tlie 
working of it and receive half tiie profits as remunera- 
tion. The plaintiff carried on the bnsines.s daring the 
hunting season 1909-10, and 67 elephants were caught. 
Some of these were made over to tlie men who built 
stockades^ and brought the wild captured animals (mt 

(1) (1874) L. li. 18 Eq. 524. (4) (1792) 1 Anst. 50. 

(2) (1873) L. B. 6 H. L. 189. (5) (1832) 6 Bligh N. S. 277, 452. 

(3) (1839) Gr. & Ph. 161.:^ (6) (1856) 5E1.& Bl. 802, 807. 

(7) (1849) 4 Bxoh. 339, 344. 
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of tlie enclosures ; others were sold and some were 
given to the Gossain at a valuation for his share of 
the profits. At the end of the season ten eleifijants 
remained in the plaintiff’s charge — seven said to have 
been purchased by him, one left in his care by a man 
named Purandar Barua, another by Kamal Chandra 
Barua and yet another belonged to the defendant Gos- 
sain. This last was shortly made over to the defend- 
ant. Eventually the plaintiff sent his elephants from 
a camp at Furkating near Golaghat to a place near 
Sibsagar named Akhoifutia. When he did this the 
defendant filed a petition in the Court of the Deputy 
Commissioner accusing the plaintiff of having 
removed the elephants without authority. Enquiry 
was made and it was found that the plaintiff's name 
was not registered as a le.ssee and, further, as he had 
not obtained any passes from Government for the 
removal of the animals, the police were directed to 
attach the elephants which were subsequently made 
over to the agents of the Gossain under an order of 
the Deputy Commissioner, dated 12tli May 1910. 
Attempts at settlement proving fruitless, the plaintiff 
on the 1st of October 1910 commenced this action for 
recovery of the elephants taken away from him, or for 
their value. The defendant resisted the claim mainly 
on the ground that the plaintiff had no enforceable 
claim till the partnershij) accounts were adjusted and 
that if the accounts were settled, it would be found 
that a large sum was due from the plaintiff to the 
defendant. The Subordinate Judge dismissed the suit. 
Hence this appeal. 

Bahii Tamicishore Choiodhury, Bahu Braja Lai 
Chuckerhurty, Babu Hirendra Nath Q-angiiU and 
Bahu KshUish Qhandra Chackravarti, for the appel- 
lants. 
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Babu Biraj Mohan Mommdar, Baba N. C. 

Bardoloi and Bahu Prabodh Ktmtar Das, foi' the 
respondents. 

Cur. adv. vult. 

Mookeejeb AifD Roe JJ. This is an appeal by the ’’ 

plaintiff for recovery of eight elephants, or, in the 
alternative, of their price. The facts material for the 
determination of the rights of the i)arties lie in a 
narrow compass and may be briefly narrated. The 
defendant, the Gossain of Garainur Satra, took a lease 
from Government, of the Dayang Dhantiid Mahal 
No. 6 in the district of Sibsagar for the purpose of 
catching elephants during tlie years 1909-1910 and 
1910-11. The license fee was Rs. 2,750 per annum. 

On the 3rd July 1909, the defendant took the plaintiff 
as a partner in the venture and the terras settled 
between them are set out in a letter of that date 
written by the defendant to the j>laintiff. The con- 
tract was subsequently embodied in a formal deed of 
agreement e.xecuted on the 24th November 1909. The 
substance of the arrangement was that the plaintiff 
became a partner to the extent of a half share, and 
was autliorised to manage the works, such as building 
stockades, catching elephants, etc. It was further 
agreed that at the time of the sale of the captured 
elephants, the plaintiff would give intimation to the 
defendant, so that the sale might be conducted in tlie 
presence of a representative of the latter. The plaint- jji 

,iff was made liable to pay a half share of the license 
fee in foirr equal instalments. The elephants were 
captured in five places during the first three months 
of 1910, Lengtha, EiQgma, Bakaian, Hazak Ali stock- 
ade at Dipupani, Itonia stockade at Dipupani. Two 
methods were adopted for capture of the elephants, 1 

viz., Mela sikar or the noosing of wild elephants by 
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Maliuts mounted on tame elephants, and Kbeda sikar, 
i.p., the driving of wild elephants into a stockade. 
With regard to Mela sikar, two sets of persons had 
interest in the elephants captured, viz., the Mahaldars 
or licensees from Government who had an one-fourth 
share and the Kunkidars or the owners of the tame 
elephants who had the remaining three-fourths share. 
As regards Kheda sikar, three sets of persons had 
interest in the elephants captured, viz., the Mahaldars 
who had one-fourth, the Gardars or builders of the 
stockades, who had a half-share;, and the Kunkidars or 
owners of the tame elephants employed to take the 
wild elephants out of the stockade, who had the re- 
maining one-fourth share. It is obvious from this 
preliminary statement that the title to an elephant cap- 
tured could be transferred only with the assent of all 
the persons who possessed an interest in the animal. 
It may also be added that it is customary to allot to the 
lessee of the Mahal the biggest elephant caught, if the 
operations are exceptionally successful, and the defend- 
ant in this case was particularly anxious to secure an 
elephant worthy of his position. Animals were cap- 
tured, as we have said, during the first three months 
of 1910, and the evidence shows that they were valued 
and sold, some to strangers, while others were taken 
by one or other of the parties interested in the capture. 
On the 28th February 1910, a tusker 6' 9" high was 
captured, was marched down to the Gossain as worthy 
of his position, and was actually delivered to him in 
the first week in April ; its value Ks. 1,500 was debited 
in the account against the defendant. About this time, 
the defendant discovered that another tusker 8' 3" 
high had been captured on the 25tli March in the 
Hazak Ali’s stockade and had been inarched down to 
the plaintiff. The defendant resented this, and he 
appealed to the plaintiff and his brother to let him 
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Lave tliis elepbaiit for the sake of his dignity. This 
rec|aest passed unheeded, and the plaintiff removed 
with eight of the newly caught elephants and wnth 
others belonging to himself to Akhoy Phutia about 50 
miles distant from the dei)6t atYarnguri, where all the 
captured elephants were brought. The defendant, thus 
baflied, sent information to the Police that the plaint- 
iff was absconding with elephants. The result was 
that the Police intervened and attached the elephants j 
one was sold while under attachment, and seveji 
others w’ere made over to the agent of the defendant 
on the 13th May 1910. Attempts at a settlement 
proved abortive, and on the 1st October 1910 the 
plaintiff commenced this action for recovery of the 
elephants taken away from him or' for their -value. 
The defendant resisted the claim mainly on the ground 
that plaintiff had not acquired an absolute and exclu- 
sive title to the animals, that he had no enforceable 
claim till the partnership accounts were adjusted, and 
that if the accounts were settled, it would be found 
that a large sum was due from the plaintiff to the 
defendant. The Subordinate Judge has dismissed the 
suit. He has held that in the suit as framed, the 
partnership account could not be adjusted, and that 
till the accounts between the parties were adjusted, 
the plaintiff was not entitled to relief. 

The plaintiff has appealed to this Court and has 
contested the grounds for the decision of the Subordi- 
nate Judge ; he has also suggested that, if necessary, 
leave should be granted to amend the plaint and to 
convert the suit into one for partnership accounts, so 
that the rights and liabilities of the parties might be 
investigated and determined. 

We may state at the outset that there is no room 
for controversy that the plaintiff and the defendant 
were partners, for as Sir Montague Smith said in 
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Mollivo, March v. Court of Wards (1), -a partnership is 
constitxited whenever the parties have agreed to carry 
on hnslness or to share the profits in some way in 
common : Pooley v. Driver (2). What then was the 
l^osition of the j)arties as partners in this venture ? It 
is plain from the evidence that the accounts of the 
captures in the different places were made up separate- 
ly, i.e., stockade by stockade. Consequently, if it be 
found that the accounts of one stockade have been 
finally settled, it cannot be maintained that the rights 
of the parties in the elephant captm-ed there remained 
undetermined, because the accounts of some other 
stockade had not been finally adjusted. Now the 
eight elephants in dispute, as described in schedule 8 
to the qfiaint, were captured as follows : — Four, Nos, 1, 
4, 5 and 8 at Riingma and Bakajan ; three. Nos. 2, 
6 and 7 in the Itonia stockade ; and one, No. 3 at the 
Hazak Ali’s stockade. As regards the Rungma and 
Bakajan elephants, we may state at once that the 
accounts were not finally settled. The oral evidence 
suggests that the agent of the defendant was present, 
made up an account and signed a book; these are not 
produced by the plaintiff and Malli Ram, the agents 
was, indeed, not even cross-examined with regard to 
these accounts. There is no trustworthy evidence to 
show that the j)rices fixed by the plaintiff for the 
elephants caught in these stockades were ever sixbmit- 
ted to the agent of the defendant for approval. There 
are, on the other hand, indications in the evidence that 
the Rungma and Bakajan stockades were worked solely 
by the plaintiff. It is impossible for us to hold that 
the plaintiff had acquired sole ownership to the ele- 
phants captured at Rungma and Bakajan. This po rtion 
= of the claim cannot possibly be sustained and we did 
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(2) (1876) 5 Ck D. 458. 


I¥DIA¥ LAW REPORTS. [VOL. XLIH. 

not indeed think it necessary to bear the I'espondent 
on this part of the case. 

We have next to deal with elei)liant No. 3 captured 
in the Hazak Ali’s stockade and elephants Nos. 2, 6 
and 7 in the Itonia stockade. In each of these cases, 
the evidence, in our opinion, prove that complete title 
had vested in the plaintiff. There was a sale in each 
instance with the concurrence of all the parties inter- 
ested in the animal, and the price fixed was approved 
on behalf of the defendant by Gopal Bhnyan and Mali- 
ram Khatomia, who were unquestionably the represen- 
tatives of the Gossain as contemplated by the deed of 
agreement. , The only question is, whether the plain- 
tiff is debarred of his remedy, because there had not 
been a complete adjustment of accounts. It is plain 
that a partner is entitled to imrchase partnership prop- 
erty, jDrovided there is full disclosure and the i)artiesare 
at arm’s length. It is only where the real trutli is con- 
cealed and the facts are not disclosed that one partner 
has a legitimate grievance against the other : Dunne 
V. Dnglish (1), Imperial M. C. Credit Associatiim 
v. Colernan (2). Indeed, if this principle were not 
adopted, the transa-Ction might not only be fruitless, 
but end in loss to the parties. Elephants cajjtured 
cannot be forthwith sold to strangers, and there is no 
reason why each partner should not be allowed to 
take some of the animals, if the transaction is i^erfectly 
fair, and they are agreed as to the prices. We are of 
opinion that the title of the plaintiff cannot be 
nssailed merely on the ground that he has imrehased 
partnership proiJerties. He did so with the assent of all 
the persons interested in the animals, and his purchase 
w^’as in no sense in contravention of tlie terms of the 
deed of agreement. Is there then any reason why the 
plaintiff should be denied relief, because all the 
(1) (1874) L. It. 18 Bq. 524. (2) (1873) L. 11. 6 H. L. 189. 
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accounts bad not baen adjusted? The acquisition of 
an absolute title to the foui’ elephants mentioned was 
not contingent upon the adjustment of all the accounts 
of the partnei’ship. In this situation, the principle 
formulated by Lord Cottenham in Itawson ^. 
Samtiel (1) applies, viz., that an action for the balance 
of a settled account would not be restrained merely 
because there were other unsettled accounts between 
the parties. In the present case, there are not even 
eross-demands; the defendant has not chosen to sue 
the plaintiff for adjustment of tlie partnership 
accounts, and he cannot invite the Court to assume 
that the balance of that account would be found to be 
in his favour. Eeference may be made to the earlier 
decision in Preston v. Striitton (2), whei’e the 
pendency of an unsettled partnership account, upon 
which the balance was in dispute, was held to be no 
ground for an injunction to restrain executloh upon a 
judgment which had been obtained upon a note given 
for a balance upon a former settlement. In the 
present case, the plaintiff had acquired a complete and 
indefeasible title to the elephants mentioned : he was 
in lawful possession of them ; he was deprived of that 
possession, because the defendant set the police 
authorities in motion on untrue information and thus 
obtained possession of the animals. Y/e may observe 
that at least as regards one of the elephants, it was 
argued that the evidence showed that the plaintiff was 
not himself the owner, as he had made the purchase 
for the benefit of another person. The contention in 
substance is that the suit in respect of such elephant 
could be maintained only by the person for whose 
benefit the purchase had been made. There is no 
foiindation for this argument, as section 180 of the 
Indian Contract Act provides that if a third person 
(1) (issei Cr. & Ph. 161. (2) (1792) 1 Anst. 50, 

54 


1915 

Ram NATH 
Gacoi 

. V. 

;PlTAM;BAR 

: : Deb 
Goswami 


742 / : ^ 

: 1915 : 
Rahnath 

;(tAOOX 
. V, 

•Fit AM BAR 
Deb 

Goswami. 


INDIAN Law REPORTS. [VOL. XLIII. 

deprives tlie bailee of the iise or possession of the 
goods bailed or doe-s them any injury, the bailee is 
entitled to nse sxrcli remedies as the owner might have 
used in the like case, if no bailment had been made, 
and either the bailor or the bailee may bring a suit 
against a third person for such deprivation Or injury. 
This is good sense and conforms to what is now 
well-settled law in England; Story on Bailments 
section 93 F ; Giles v. Grover (1), Jefferies v. G. W. 
JRaUtvay Co. (2). As was said by Baron Parke in 
Manders v. Willims (3), no proposition can be more 
clear than that either the bailor or bailee of a chattle 
may maintain an action in respect of it against a 
wrong-doer, the latter by virtue of his possession, the 
former by reason of his property. We hold accord- 
ingly that the plaintiff is entitled to the value of the 
four elephants Nos. 2, 3, 6 and 7. But we are not 
prepared to allow him a decree for the sums claimed 
as expenditure for tending and training the animals .- 
there is no satisfactory evidence in support of this 
claim. 

The result is that this appeal is allowed in part and 
the decree of the Subordinate Judge modified. The 
plaintiff will be awarded a decree for Rs. 4,600; this 
sum will carry interest at 6 per cent, per annum from 
the date of the institution of the suit to the date of 
realisation. We observe that the plaint does not 
include a claim for interest antecedent to the suit. 
Eacli j)arty will receive and ixay costs proportionate 
to his success and defeat in both the Courts. 

S. K. B. Decree modified. 

(1) (1832) 6 Bligh N. S. 277, 452. (2) (1866) 5 El, & BI. 802. 

(3) (1849) 4 Esch. 339, 344. 
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LETTERS PATENT APPEAL. 


Before Jenhms C. J,^ Mookerjee and Holmwood JJ, 

HEM BEDE A NATH EOY 

_ V. 

UPENDEA NARAIN ROY 

AND 

SECRETARY OP STATE FOR INDIA.* 

Dlgwari Tenure — T)igwarh of Ghat Bkarra in dutrict Bankura — A^ppoint 
merits made by Government — Whether any relief thereto could he given 
by the Civil Courts — Declaratory decree^ effect of. 

Where the Magistrate of Bankura sanctioned the plaintiS’s appointment 
as Digwar in succession to his deceased father, the last holder, but the 
Commissioner cancelled it on a misreading of the law, as to his title, and on 
appeal to tlie Government the plaintiff was directed to go to the Civil 
Court for relief : 

Held,^ that the Digwars of Ghat Bharra in Bankura were the holders of 
an ofSce remunerated by the enjoyment of land, and the history of the 
office established a general usage on the death of a Digwar holding office 
to appoint his heir in his place as the successor to his office. 

That here the usage of the heir taking his predecessor’s place could be 
j-raced back to the 17th century and so long a usage could not be dis- 
regarded as an exponent of the Digwari right. On the contrary the force of 
law could safely be ascribed to it, subject to the qualification that the heir’s 
claim and tenure (.if office was dependent on the approval of the Govern- 
ment. 

That the Civil Court could do no more than express Its conclusion that 
the plaintiff was the lieir of one o£ the last incumbents and his claim to suc- 
ceed was subject to the approval of the Government, and that the ground 
on which the Commissioner cancelled the Magistrate’s sanction was errone- 
ous in law. 

Jogendra Nath Singh v. Kalkharan Roy (1) distinguished. 

That in view of all the circumstances of the case, a declaratory decree 

Letters Patent Appeal, No. 1 of 1914, in appeal from Original Decree 
No. 298 of 1911. 


(1) (1905) 9 C. W. N. 663. 
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conl‘l be iimdi! defining the plaintiff’s position, tliongh it may be that it was 
not I'iully necessary, for having regard to the G-overnment’s reply refer- 
ring the plaintiff to the Civil Oourti it would probably be prepared to give 
or withhold its approval in accordance with the view expressed by th® 
Civil Court, seeing that it invited recourse thereto. 

That in doing this “ it was necesrary ” for the High Court “ out of a 
wreckage of procedure to construct the material for a just decision ” as 
the plaint was not happily drafted. 

Cooherell v. Dickens (1), Diirga Prasad Sureica y. Bhagan Lai (2), Qog) 
Narain Klianna v. Bansidhar (3) referred to. 

Appeal under s. 15 of the Letters Patent preferred 
by Hemendra Nath Roy, minor, by his next friend 
Peru Roy, defendant No. 1. 

This suit was filed by one Upendra Narain Roy son 
of the late Mahendra Narain Roy, one of the two Dig- 
wars of Ghat Bharra in the district of Bankura for a 
declaration of his right to succeed as Digwar, the Gov- 
ernment having referred him to the Civil Court for 
relief when he appealed against the Commissioner’s 
order (based on a misreading of the law) reversing 
that of the Magistrate sanctioning his appointment 
as Mahendra’s heir. The Subordinate Judge of Ban- 
kura, on 24:th March 1911, decreed this suit uncondi- 
tionally, and, on appeal by defendant No. 1 to the 
High Court, that decision was afl&rmed under section 
98 of the Code of Civil Procedure as there was a differ- 
ence of opinion between Fletcher and N. R. Chatterjea 
JJ. Their Lordships’ Judgments, dated 27th March, 
1914, were as follows : — 

Fletcher J. This is an appeal preferred by the defendant No. 1 
against the judgment of and decree passed by the learned Subordinate 
Judge of Bankura decreeing the plaintifiE’s suit. 

The present dispute relates to the office of digioar of Ghat Burra in 
the Fergana Mahisara in the District of Bankura and the gliatimU lands 
held therewith. 

(1) (1840) 2 Moo. L A. 353, 389. (3) (1905) L L. B. 27 All. 325 ; 

(2) (1904) 1. L. R. 31 Calc. 614 ; L. R. 32 I. A. 123. 

L. R. 31I.A. 122. 
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Neither the origin ot the jalgir^ nor the precise time at which it 
was created is known, but it appears that as far back as 1771 correspond- 
ing with 1178 B. S., the villages of which it was composed were held by 
jaigir^ars who pajd to Government §rds of the annual value thereof as 
revenue and retained the other ^rd as remuneration for tlie services under 
which the jaigir was hell. The villages inc'uded in the jaiglr were pernia-. 
nently settled as part of the zemindari of which the defendant No. 3 
is the zemindar. In fixing the Government revenue at the time of the 
decennial settlement^ the lands included in the jaigir were assessed at 
the frds then payable by the jaigirdar to the Government and the ^rd 
retained by the jalgirdar in lieu of services formed no part of the assets 
of the zemindari in respect of which the Government revenue was fixed. 

The above statement I take from the judgment of Their Lordships of 
the Judicial Co.nmittee of the Privy Council in the case of Nilmoni Bmgh 
V. Bakra ISfath Smgh (1). That decision of Their Lordships was with 
reference to the nature of the estate taken by the^ heir of a deceased 
ghat'oal in lands situate in the same zemindari and Purgana as the present, 
and the statement is based on a report of Lalla Kanji, tehsildar of Pachit 
made on the 8th of July, 1799, Tliis same report is a portion of the 
evidence in^this case being marked Exhibit K. 

Their Lordship.s also found in that case that. the jalgirdar before them 
was not one of the gkatwals referred to in the report of Lalla Kanji as 
being sub )rdiaate to and paid by the digimr out of their jaigirs “for 
they were paid b}^ the ^rd of the malgmari which tliey we.-e allowed to 
retain as conapensatioii for their services.” 

It is clear, therefore, that the holding of the jaigirdars in that case 
corresponds very closely to the digwar holding in the present case. 

Excluding the report of Lalla Kanji, the earliest document that we 
have in the present case is a document called a kiikumnama Exliihit I (14) 
dated the 23rd ot May, 1847. This document is addressed to Adwaita 
Gharan Hai (grandfather of tire defendant No. 1) and Gour Mohan Kai 
(ancestor of the defendant No. 8) the then dlgimrs of the Burra Ghat, 
informing them that they were not entitled to make a gift or permanent 
settlement of the lands but that they could only grant pottos limited to^ 
the period of their incumbeucy, Th3 next document we have is the 
isanmahhi for the year 1849 (Exhibit D). The eighth column thereof is 
headed “ III what year, what dite, what person, in wdiose place and -in 
what capacity appointel temporarily or permanently” and in column 7 
these remarks appear which obviously ought to have been placed in 
cclumn 8. “In the year 1221, Aditya Rai was appointed in place of 
Madan Ral who was dismissed. Gour Mohan Rai was appointed on the 
(1)(1882)I. L. R. 9Calc;i87, 199. . 
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25th of Bhadra 12SS in place of liis deceased father ABand Rai.” On the 
20tli February, 1856, one Bist IX Das Baistab presented a petition to the 
Magistrate charging the then with neglect of duty and other 

improper conduct. The Magistrate appears to liave summoned the dig mars 
before him, for on tlie 10th of May, 1855, there is an order of the Joint 
Magistrate of Bankura dismissing Kartic Rai from the post of sardar 
ghatwal and warning Muktaram Rai (who had succeeded Goiir Mohan Rai) 
to be more careful in the discharge of his duties in the future. The 
order of the Joint Magistrate concluded in these word.s “that notification 
be duly served in the sadar and mofussil for attendance of candidates for 
the post.” Accordingly we find that the Joint Magistrate on the 2 1st of 
June, 1855 (Exhibit 92) appointed Rasik Lai Upadhya as sadar ghat wal 
in place of Kartich Rai, Rasik Lai, however, held tlie post for a very short 
time. For it iiaving* been broug'it to the notice of the Commissioner tliat 
Rasik Lai was a relative of the nazir of the Criminal Court at Bankura 
and that his appointment was in breach of an order passed by the Superin- 
tendent of Police, the Commissioner directed the Joint Magistrate of 
Bankura to dismiss Rasik Lai and appoint some other pfsrsons in ids 
place. 

On the 14tli of April, 185f), tlie Joint Magistrate of Bankura appointed 
Rajaram Rai, grand uncle of the plaintiff in the place of Rasik Lai the 
dismissed sadar ghatwaL It appears from a petition (Plxhibit I — 19) of 
Manjur Ahmed, Sub-Inspector of Police addressed to the Superintendent 
of Police and dated 18th of July, 1859, that the Sm>-Inspector reported 
that Kartick had rendered important services to the Police in a criminal 
case and suggested that Kartick should be appointed in place of “ tlxe 
suspended sardar Mahendra Narain Rai, so that he will be useful (torn) in 
the (illegible) case of Fergana Mahisara while public duty \vill be satis- 
factorily discharged.” The Superintendent of Police forwarded this peti- 
tion to the Magistrate endorsing thereon. “ Forwarded ..to the Magistrate 
who i.s kindly requested to inform the imder.signed if there is any serious 
objection to his being re-employed.” 

The Magistrate returned the petition with the following endorsement 
“ None, but I thhik he should not displace the man appointed to his (post). 
Let iilm (have the next) vacancy.” On the 18th of August 1869, Kartick 
was informed through an order of the Superintendent of Police that he 
would get the next vacancy. 

The suspension that Mahendra was under appears to have resulted in 
his dismissal for Exhibit M shows that Kartick was appoiiite(i.m? 7 iar 
in the vacancy caused by the dismissal of Mahendra. Mahendra 
appealed against the order dismissing him first to tlie Commissioner of the 
Burdwan Division who rejected his appeal (Exhibit F) and then :o the 
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Lieutenant GrOver a or who reversed the order of the Commissioner and 
directed that Mahendra should be “ reinstated in service. (Exhibit 95). 

It appears that in the year 1904, that the Pachit zemindari had become 
an encurabered estate under the management of the Court of Wards and 
that proceedings were being taken for the purpose of revising the assess- 
ments. Mr. Gupta, the Magistrate andLCollector, had summoned 21 ghatwals 
(including Mahendra) to appear before him at his camp at Nagardang. 

The twenty-one ghatwals presumably on the ground that they did not 
wish their assessments to be revised failed to appear before Mr. Gupta. 

Thereupon by an order, dated the 19th of July, 1904, (Exhibit L(l) ) 
Mr. Gupta summarily dismissed them. 

There can be no doubt as regards Mahendra at least, Mr. Gupta’s order 
of dismissal was never acted on. BVom a letter from Mr. Gupta dated tlio 
6th of August 1904 (Exhibit 96) addres.sed to the Manager of Pachet 
Encumbered Estate, it appears that Mahendra and the other digwars bad 
consented to execute for the revised assessments, and that the 
orders for their dismissal would be cancelled in execution of the Jcahuliats, 
This coupled with the fact that Mahendra continued as digicar clown to the 
date of his death shows conclusively that Mr. Gupta’s order of dismissal 
was never put into effect. 

On the 27th of August, 1907, Mahendra presented a petition to the 
District Magistrate (Exhibit 98) asking that owing to iil-healtli he miglit be 
allowed six moutlis’ leave and that his son the plaintiff might act in his 
place. On the same day the District Magistrate granted Mahendra’s prayer. 

Before the expiry of his leave Mahendra died. The plaintiff thereupon 
presented a petition to the District Magistrate praying that lie might be 
either appointed in the said post or to be allowed time.” Upon a report 
by the Police upon this petition, the District Magistrate passed orders that 
“ Upendra Rai will continue to act in place of his deceased father Mahen- 
dra Narain Rai sardar of Bharra until further orders.” 

Kartik died in the year 1900, leaving his infant son, the defendant 
No. 1 and nis widow Karunamoyi him surviving. 

Shortly after the dath of Mahendra, Karunamoyi acting on behalf of the 
defendant No. 1 presented a petition to the District Magistrate praying that 
in accordance with the promise made to Kartik in I8i>4, the defendant No. 1 
might he sardar ghatwaL The District Magistrate referred this 

petition for enquiry and report to Babn S. C. Mukherji, Deputy Magistrate. 
The Deputy Magistrate reported that Karunamoyi’s petition should be 
rejected and that the acting ghatwal the plaintiff sliould be appointed in 
place of his deceased father. On the IGtli June 1908, the District Magistrate 
conhnned the report of the Deputy Magistrate (Exhibit 129). 

On appeal to the Goramissioner of Burdwari Division, tlie Commissioner 
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set aside tlie order of the Magistrate and directed that tlie defendant No. I 
should 1 k‘ appoitited (Exhibit 130). 

Tln.a’eupon the plaintiff appealed to tlie Board of Revenue who said they 
had no jurisdiction in the matter and then to the Government of IhiiigaL 
On the 29th of March 1909, the Gominissioner of the Burdwan JDivision was 
directed to inform the plaintiff that in the opinion of the Government of 
Bengal the remedy for any grievance which he may liave lies in the Civil 
Court (Exliibit 133). 

Tiiereupon the plaintiff filed this suit making as defendants the defendant 
No. 1 who is the appellant before us. the defendant No. 2, the Secretary of 
State for India in Council who has filed a written statniruit supporting 
the case of defendant No. 1, the defendant Xm. 3 tiie y.emiiular, the Raja of 
Pacin' t, the deSendants Nos. 4, 5, 6 and 7, the plaintiff’s brothers and tlie 
defendant No. 8 the other digmar of tlie Barra Ghat. 

On the appeal before us, it lias been contended on belialf of tlie appel- 
lant first, tiiat the office of sardar ghatrml is merely a personal office lield 
under the Government, the being remunerated for his services by 
the profit.s of the lands in lieu of wages, secondly, even if the jaigir in the 
hands of Kartik was an ancient permanent heritable tenure, that upon bis 
dismissal the tenure was forfeited and Mahendra di l not liold the lands on 
such tenure and thirdly, that in any event, the plaintiff cannot succeed to 
the jaigir and office without the sanction of tlie Government. 

On behalf of tlie respondent it- has been urged that tlie jaigir ‘m m 
ancient, permanent, heritable tenure to which the plaintiff on tlie dei'th of 
his father was entitled to succeed as of right. Secondly, if the sanction of 
the Government was requi-ite, such sanction has in fact been given or 
that it cannot be unreasonably withheld and that the acts of the Executive 
Authorities show that the plaintiff is a fit an 1 proper person to discharge 
the duties of the office, and the refusal of the Executive Authorities is 
subject to review by the Court. 

If tlie various appointments and disini.ssals of the digwars stood alone 
there might be a good deal to be said in favour of the view that the office 
of sardar gliatwal was merely a temporary office held at tlie pleasure of the 
Government. But in this case we have the very valuable assistance of the 
judgment in the case of Nilmoni Singh Deo v Bah'a Nath Singh (1) to 
assist us to come to a conclusien in the present appeal. But before passing 
to the consideration of that judgment, I shall deal with tlie second point 
urged ou behalf of the appellant, viz., assuming that Kartik had a perma- 
nent heritable holding, on his dismissal the tenure was destroyed and tliat 
Mahendra got merely an office which he held at the pleasure of the G ivern- 
ment. 

(1) (1882)1. L. R. 9Cale. 187. 
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I am not inclined- to give miicli force to this argument. Kartick’s father 
was appointed in place of a dismissed ghatwal and presumabh* both Ivartick’s 
father and Maiiendra were placed in possession of the jaigir on the same 
terms as the original This would appear to be so from the payments 

made by Mahendra which are proved by the evidence, for tlie pay of men 
at the Thana and documents addressed to him calling on him to perforin the 
duties of his office. Tim next question is as to whether the sanction of the 
Grovernraent is requisite in order to enable the heir of Mahendra to succeed. 

In the case otlSUlmcni Singh Deo v. Bahra Nath Singh (l),the question 
in dispute was whetlier ghatwali lands in tlie Purgana in the liands of a son, 
who had lieeu appointed ghatwal upon liis father’s death were assets liable 
for the payrneiit of the father’s debts. 

The appeal, therefore, raised directly what was the nature of the interest 
the son of a deceased took in the ghatwali lands upion his father’s 

death. In the course of delivering the opinion of Their Lordships Sir 
Barnes Peacock made the following remarks (at page 203 of the Report). 
“ Tlieir Lordships entertained no doubt tliat whether it was a ghatwali or 
not the tenure was analogous to a ghatwali tenure of tlie nature described 
in the preamble to Regulation XXIX (at page 206). These jagirs though 
hereditary are not governed by the ordinary rules of inheritance under 
Hindu or Mahornedan Law and are subject to the condition of the Govern, 
merit approval of the heir “(at page 207j.” In a case between the 
appellant and the respondent, Bakra Nath Singh, it was held that the holder 
of the tenure in question in that suit was not responsible for the debts of a 
former jaglrdar. The Deputy Commissioner in his judgment said “ as 
jagirdar the defendant has, what his fatlier had, a life interest in the jagir* 
Whetlier the son will succeed or not is, notwithstaudirig the tenure is hered- 
itary, uncertain as he may at any moment, be dismissed .from Government 
employ ” rather lie should have said “ may never be sanctioned as gagirdar ” 
(at page 208). “It is quite clear that if the j fgir were transferable 
without the consent of Government either by descent to an heir or by 
voluntary sale or sale in execution or otherwise, there would be no security 
that the transferee would be a proper person to discharge the duties in 
respect of which lands are lield at the reduced rent.” 

We have also been referred to the Fourth Volume of !8ir William 
Hunter’s Statistical Survey of Bengal (page 254) where it is stated that 
lands in Bankura are niet her transferable nor hereditary. 

As against this the respondent relies on the judgment of Haringtoii 
and Mookerjee, JJ. in the case of Jogendra Nath Singh v. Kali Charan 
Boy {2}. That was a jiulgment of these learned Judges on a second 
appeal and the report merely gives the judgment widmut a statement of 
(1) (1882) L L. R. 9 Calc. 187. ^ (2) (1905) 9 C. W. N. 663. 
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t\m facts 01 ’ of the argument . Tliat case come before the learr.el 
JiDh 4 'is oa Hccond appea so timt they were by the finding of fact of 

tiiii loA'er Appellate Court, and what was apparently argued in that ease 
was whether the dismissal of a ghatwal when lie had been acting as deputy 
for his father operated as a dismissal of him after his father's death. 
Further, the case of NUmom Singh \\ Deo Bikra Nath Shigh (1) was 
not referred to lu the judgment of and presumably was not cited 
before the learned Judges. Ihie case did not, therefore purport to 
explain or distinguish the decision cf the Privy Council and I do not tidnk 
it assists us in dealing with this case of land within the Fergana Maliisara. 
Next it was argued on behalf of the respondent that he did in fact obtain 
the sanction of the Government. This it is said, is so since the Magistrate 
approved of Kartick acting as g^'iatwal and, therefore, the Government 
must consider that the respondent is a person fit to discliarge the duties 
of the Office and it is not open to the Government to di'^approve of the res- 
piondent unless he is unfit for the Office. 

But tlie words used in the judgment in the case of NHmoni Singh Deo 
V. Bahra Nath Singh (1) are “the sanction.” ‘Sanction’ in its ordinary 
signification means prior approval and implies a power to disapprove. 
It would be contrary to the practice in India to hold that tiie approval of 
a person to hold an appointment in an acting capacity is an approval of 
him for the permanent post. 

Appointment of practically all posts under the Crown in India are at 
ssome time or other held by persons in what is called an acting capacity. 
This appears from the report in case of Nihmti S ngh Deo v. Bakra Nath 
Shtgh {\), The judgments in the lower Courts in that case were the 
decision of the Ofiiciating Judge and a decision of a Bench of tljis Court 
■one of the members o£ which Mr. Justice L. Jackson descried in Their 
Lordships’ judgment as the acting Chief Justice. I cannot think tiiat tlie 
Government intended no: that the respondent thought that when the District 
Magistrate after the death of his father continued him in an acting capacity 
that he was appointed to the permanent post with sanction of the Govern- 
ment. Tiien it is said tliat the sanction of the Government to tlie res- 
poiiderit’s appointiuerit cannot be unreasonably withheld and tiiat tiie 
refusal to sanction is open to review by the Court. But many reasons 
which may properly be considered by an Executive Officer in discliarge of his 
duties Could not be Cunsidered by a Court. Furtlier, what are the (|iia!ifica- 
tions which the Court should require a digwar to have, I have no ith a. It 
appears to me to be a matter solely for the Executive Authorities. 
It was admitted by the learned Counsel for the respondent before us, that, 
the Commissioner had power to oveiTule the order of the District Magistrat-j 
(1) (1882) I. L. H. 9 Calc. 187. 
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rejecting the petition of the appellant's mother and confirming the respon- 
dent in the Office. I think it must be taken that the respondent has failed 
to obtain the sanction of the Governinent wliich was a condition precedent 
to his succeeding to the 5 ^/ia^?./;ainands. 

It was held in the case of Dehee Narain Sein v. 8ree Kissen Sem (1), 
that the Civil Courts cannot interfere to reinstate a ghatwal. wlio lias been 
di.smissed by the Police Authorities in the land which he formerly held as 
ghatwal. Apparently the same \'iew was taken in the case of The Secretary 
oj State V. Poran Shi^h (2). If the Authorities are correct that the Court 
cannot interfere to reinstate one who has actually been in possession of the 
ghatwali land and then dismissed, I am unable to see how ihe Court can 
interfere in favour of a person, who has never in fact been appointed as 
ghatwal. 

In my opinion the judgment appealed against should be reversed and the 
plaintiff ordered to pay to the appellant his costs both in this Court and ia 
the Court below. 

N. K. Chatteiuea J. Tim suit put of which this appeal arises, relates 
to a digwari tenure in the District of Bankura. 

The facts appear to be these. One Kartic Roy, the father of tlie 
defendant No. 1 and his ancestors before him held the lands in dispute as 
Sardar Digwar of Ghat Barra in the Bankura District. Kartic Roy was 
dismissed for neglect of duty and improper conduct in the j^ear 1855* 
Notifications were thereupon issued inviting “candidate for the post ” and one 
Rasik Lai Upadhaya was appointed in place of Kartic Roy. Rasik Lai \vas 
also dismissed shortly after and on the 14th x^pril, 1856, the Joint Magis- 
trate of Bankura appointed Raja Ram Rai, the paternal .'uncle of the plain- 
tiff’s father, in his place. In 1861 Raja Ram having become incapable of 
performing the duties his nephew, the plaintiff’s father (Mahendra), was 
appointed in bis place. Mahendra ih appears was suspended for alleged 
misconduct in 1869, and while he was under suspension the Police Sub- 
Inspector having reported that Kartic Roy since his dismissal had been 
useful in giving assistance to the Police, the District Superintendent wrote 
to the Magistrate asking him wdietlier he had any serious objection to 
Kartic Rt>y being re-employed. The Magistrate thereupon made the follow- 
ing order “None, but I think i)e sliould not displace the man appointed to 
his (torn). Let him (torn) vacancy,”. Kartic was accordingly informed 
that when any sardari ox sodiali becomes vacant, it will be offered to liim 
in the first instance. Mahendra Narain was dismissed in 1870 and Kartick 
Roy was appointed in his place. The order of dismissal, however, was 
ultimately set aside by order of the Lieutenant-Governor of Bengal and 

(1) (1864) 1 W. R. 321. (2) (1878) 1. L. R. 5 Calc. 740. 
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MalHHidnt N'urain was reiostated m tlm ghaticali. Maliendra since !u& 
nanstaienitoit lield the tenure m ghaimil until the 1 9th July, 1904, when 
th<^ .Mr. Gupta, aiimniadiy di.smissL*(i him along with other 

ghabmh for failure to appear before liim in ctutriectiou witli tlie revision 
of the assessment of titeir tenures* This order of Mr. <fupta, however, was 
not given eifect to, as appears from tlte facts found by the lower Court and 
Mahemira (X>n tinned to act as before. In August, 1.907, Mahendra was 
granted six montlis’ leave owing to ill-health and his son, the plainfciif, was 
approved and appointed to act in Ids place. Mahendra die<l in October, 
1907, and thereupon the plaintitf presented a petition to the Magistrate 
praying that he might be “ eitlier appointed in the said post or to be allowed 
time.” The Magistrate ordered that “ Upendra Roy will continue to act in 
place of Itis deceased father, Mahendra Narain Hai Sardar of Barra, until 
further orders.” 

Kartick died in 1900, leaving his widow, Karuoamoyi and an infant son^ 
the defendant No. 1. la 1907 a petition was presented l)y Karunamoyi 
on behalf of lier minor son the defendant No. 1, to the Magistrate praying 
that the defendant No. 1 might be appointed in accordance wit’i tlie 
promise made to his father, Kartic, in 1869. The Deputy .Magistrate consi- 
dered the claims of both the defendant No. 1 and the plaintitf and sulmiitted 
a report to the District Magistrate who agreed witli tlie former and heltl tliat 
defendant No. 1 had no right ami eontirraed the appointment of the plaintiff* 
On appeal, the Commissioner, Mr. Maddox, by his order, dated tiie 11th 
AJigust, 1908, reversed the order of the Magistrate and held that tlie tenure 
was hereditary and that the defendant No. 1 was entitled to ghaiwalL 
Defendant No. 1 was accordingly appointed y/miJiaa/. The plaintiff moved 
the Board of Revenue but the application was rejected on the ground that 
that Board had no jurisdiction in the matter. The plaintiff then moved the 
Lieutenant-Governor of Bengal and was informed that the remedy for any 
grievance he may have lies in the Civil Court.” The present suit was there- 
upon instituted by the plaintiff. 

The suit was decreed by tbe Court below and tlie defendant No. 1 has 
appealed to this Court The first question for consideration is what is the 
nature of the tenure? Having regard to the manner in which tiie gkatwali 
in the present case has been dealt with by the Executive Authorities down 
to 1908 (tlie date of Mr. Maddox's order) it would seem as if it was merely 
a Government service held at tbe pleasure of the Government. But the 
liability to dismissal for misconduct or neglect of duty, is one of the confli- 
tions upon which a gluiVtali tenure is held and it does not appear from the 
evidence on the record that any case of succession of the heir of a deceased 
ghatwal arose before the year 1908, The tenure i.s situate in Pargatia Mahc" 
sira and within the Pachita Zomindari which at one time was included In 
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Birbhom. In the case of Nllmoni Singh v. Bakra Nath Sinjh^l) the J udicial 
Committee had to consider the nature of a jaigir which was also situate 
in the same pargana and in the same zeiuindari. Their Lordships with 
reference to the jalgir in that case observed as follows: — ‘‘Neither the 
AR-igin of the jalgir nor the precise time at which it was* created is known ; 
but it appears that as far back as 1771 corresponding with 1178 B. S., the 
villages of which it was composed were held by jaigirdarss who paid to 
Novernment-two-thirds of the annual value thereof as revenue and retained 
the other one-third as remuneration for the services under which the jaigir 
was held. The villages included in the jaigir were permanently settled as 
part of the zemindari of Pachit of which the defendant (appellant) is the 
zemindar. In fixing tlie Grovernment revenue at the time of the decennial 
settlement the lands included in the jaigir were assessed at the two-thirds 
then payable by the jaigirdar to the Government and the one-third retained 
by the jaigirdars in lieu of service formed no part of the assets of the 
zemindari in respect of which the Government revenue was fixed ” and that 
the jaigir although not falling within Regulation XXIX of 1814 (which 
relates to Birbhum ghatwali tenure) was a tenure of the nature of those 
decribed in the preamble to that Regulation. Their Lordships held that the 
jaigirs are hereditary though not governed by the ordinary rules of 
inheritance and are subject to the condition of the Government’s approval 
of the heir. 

The tenure in the present case is not a jaigir^ but a digwari tenure. A 
digwari tenure, however, is similar to a ghatioali tenure. 

The nature of ghatwali tenure, it is true, varies in different places and 
the Executive Authorities in the present case, have appointed and dismissed 
ghatwah from time to time. But the Government has the power of 
appointment and dismissal and notwithstanding that the said powers were 
exercised by the Government with reference to the jaigir in the case of 
Nilmoni Singh (1), the tenure was held to be hereditary. In the present 
case it was stated in a hiihumnama^ dated the 23rd May, 1847, that gliah 
imli lands are held merely for remaneration for labours for the services.” 
But tlie incidents oi ghatwali tenures such as the present do not appear to 
have been well understood before the case of Nilmani Singh was decided by 
the Privy (Jouncil nor arc all the incidents settled by the Judicial decisions 
even now. The report of Lala Kanji, dated the 19th July, 1799, which was 
part of the evidence in and was relied upon by the Judicial Committee in 
that case is also part of the evidence in the present and having regard to 
the fact that the tenure in the present case is situate in the same Purgana 
and in the same zemindari as that dealt with by the Privy Council in that 
Gd,^e and held under similar conditions^ I thxxik the incidents of the jaigir 
(1) (1882) I. L. R. 9 Calc. 187, 200. 
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laid (lowii by the Privy Council should be held applicable to the cUgtmrd 
tenure in the present case, ■' 

\Ve most take it, therefore, tliat the tenure is a hereditary one. But 
before the plaintifi can be lield entitled to succeed, it is to be seen whether 
there was anytliing to prevent the defendant No. 1 from suceecMling Ids 
father, Kartic, in the ghatwalL Notwithstanding that the tenure is here- 
ditary, the Government has the power of dismissing tiie ghatwal for mis- 
conduct. Ivartic Boy was dismissed. Now what was the effect of the 
dismisBal ot Eartic Roy V There can be no doubt that the dismissal operated 
as a forfeiture of the tenure so far as Kartic himself was concerned. It is- 
contended, however, that as the tenure is hereditary such dismissal did not 
effect the riglits of his heir. It is unnecessary to consider any usage under 
which the next male lieir of the dismissed ghatwal may be appointed in bis 
place on his dismissal because in the present case Kartic Boy presumably 
had no son at the time of his dismissal •which took place so far back as 1855, 
the defendant No. 1 not being born then, as he is still a minor. A stranger 
to the family, vie., Baja Bam wms appointed permanently in his place and 
the tenure held by him has devolved on the members of his family. The 
question is whether under tliese circumstances, the defendant No, 1 can 
claim the tenure on the death of his father, on tlie ground that it is his 
hereditary tenure. It seems to me that the contention if given effect to 
will lead to anomalous results. For instance a person may be appointed 
ghatwal and dismissed for misconduct and another (a stranger to the family) 
appointed in his place. The latter again may be dismissed and a third one 
(also a stranger) appointed and soon. If the dismissal of a ghatwal under 
such circumstances, does not operate as a forfeiture of the rights of the 
heir, the tenure being by its nature hereditary the heir of each of tlie 
dismissed ghatwals. on their deaths may equally claim the tenure on the 
ground that it is his hereditary tenure. I tliink, therefore, that where a 
ghatioal is dismissed and has no male member of the family fit to be 
appointed at the time of his dismissal there is a forfeiture of the tenure so 
far as his family is concerned, because the estate cannot remain in abeyance 
for the benefit of the heir, wdio may be subsequently born. And where in 
such a case a stranger to the family is permanently appointed in his place, 
I do not see liow a subsequently born son of the dismissed ghatwal on the 
death of the latter and after the tenure has passed to another family, can 
claim it on the ground that it is his hereditary tenure. The case of Jogen^ 
dra Narain Smgh v. Kali Charan Roy {l\ does not, in my opinion 
support the contention of the appellant. In that case it was held that the 
dismissal of the plaintiff, who was acting as a deputy of his fattier even if 
it was intended to . operate as a dismissal of his f ather eould not in law have 
(1) (1905) 9 G. W. N, 663. 
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tliat effect and ciid Bot destroy the a to Zi tenure and that the. dismissal 

of the plaintiff while he acting as a deputy of his father did 

not dis-entitle him from succeeding on the death of his father. The 
learned Judges after coinmeiiting on the case of The Secretary of 
State w Poran Singh (1) and pointing out that the actual decision in tliat 
case may be supported on the ground that the ghaiiml had been rightly 
dismissed by reason of misconduct and that sucli dismissal carried with it 
as a necessary consequence tlie forfeiture of the tenure ” proceeded to 
discuss whether the plaintiff’s father had been dismissed. Had the learned 
Judges been of opinion that tlie plaintiff in that case was entitled to succeed 
his father although tlie latter had been dismissed, it would have been un- 
necessary to consider wliether a certain order of the Magistrate was intended 
to operate as a dismissal of the plaintiff’s father and, even if so intended? 
whether it could in law operate as a dismissal of his father. No doubt tiie 
plaintiff in that case was held entitled to succeed on the death his father 
on the ground that the tenure was hereditary althougli he had been dismissed 
while acting as deputy of his father. But according to the view taken by 
the learned Judges there was no dismissal of the father and the question 
we are now dealing with tn's., whether the rights of the heir are affected by 
the dismissal of the father, therefore, was not considered in that case ^ 
There is no authority for holding that although a ghatwal may be dismissed 
and another person appointed permanently in his place, the subsequently 
born heir of the dismissed ghatwal after any lapse of time is entitled tO' 
succeed by displacing the person so appointed or his heir. I am accord- 
ingly of opinion that Kartic Hoy having been dismissed for misconduct and 
another persdn liaving been appointed in his place, his son, the defendan fe 
No. 1, had no right to succeed to the ghatwali on his death. 

If the plaintiff, however, has no right to the tenure and it is at the 
absolute disposal of the Government, the defendant No. 1 has certainly- 
acquired a right to the tenure having been appointed digwa^' by the Govern- 
ment. But the estate taken by Raja Ram presumably was the same as- 
that which was held by Kartic Roy. Tenures held under similar conditions 
have been held by the Privy Council to be hereditary. The tenure has been 
the subject of inheritance in the plaintiff’s family for more than half a, 
century. The plaintiff, therefore, had a liereditary right and would b'^ 
entitled to succeed subject to the approval by Government. Now if 
heir of the g/iaZimZ gets the ghatwali by hereditary right, subject tO’ 
approval by Government and not merely by virtue of the appointment by 
the Government it is difficult to hold that the Government can disapprove- 
of the heir even if he is a proper person and fit to discharge the duties. In 
Bukro Nath y. Nilmoni Singh (2), Mitter J. observed that “ as a general 
(1) (1878) I. L. R. 5 Calc. 740. (2) (1879) I. L. R. 5 Calc. 389. 
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mU the fu‘ir of t!ie last ificumbcnt was coiHpien.Ml a-i eH‘jihIe to ],>p appoint- 
ed in the piaee of his aTicestor^ unless soni * special ground of unfitness 
rondereil hitu incompetent to parforna the duties of a jaigh\^^ Murkl)y J. 
referring to the admis.sion of the Advocate General said Il<; a-imits tliat 
the tenure is a hereditary one unless there is some special objection to a 
per.son entitled to succeed by which I conclude is meant something which 
disqualifies him or unfits him for the personal di.scharge of the duties 
whatever these duties may be, but 'ne claims for the Government, the riglit 
to appoint and tlic right to dmmim the jahj I rdars a right, however, which 
is to he exercised a$ I understand it only in cases of disqualification or 
unfitness or in the absence of any legal iieir.” The Judicial Committee in 
that ease observed as follows : — “ It is quite clear, that if the jaigir were 
transferable without the consent of tire Government, either by descent to an 
heir or by voluntary sale, or sale in execntion, or otherwise there would be 
no security tirat the transferee would he a proper person to discharge the 
duties in respect of which the lands are held at the reduced rent. The 
transferee m'ght be a person of questionable or even of bad character.” 
Tire precise nature of the rigid of the Government or the grounds upon 
which the right of approval is to be exercised were not necessary to be 
decided and were not decided in that case. So far as can be gatliered from 
the observations made by the Judicial Committee, tlie consent of the 
Government would seem to depend upon the question whether the heir is 
a proper person and fit to discharge the duties of a ghatwal. At any rate 
there is nothing in the judgment of the Privy Council to indicate that 
Government can disapprove on any ground it likes. 

In the case of Dehm Naraht Sein v iSrei? (1), this Gt>urt 

held that tlie Civil Courts cannot interfere to reinstate a ghatwal^ who has 
been dismissed by the Police Authorities In the land which he formerly 
held as ghatioal. But the ghaiioal W’as dismissed by the Magistrate for 
non-perforniaiice of his services and there can be no doubt that the Magis- 
trate has the power to dismiss a ghatwal for misconduct or neglect of duty 
The question raised was whether the dismissal affected his right to continsie 
to possess the ghatioali lands and ah that this Court said was that the Civil 
Court has no power to interfere with the order of dismissal and that the 
right to possess the lands depends on the tenure of the Office. The 
same observations apply to the case of The Secretary of State v. Foran 
Smgh (2), where it was held that the dismissal of ii gliatiml will carry witli 
it, the forfeiture of his tenure. On the other hand in the case of iSa// 
Dhari Roy v. Bro jo Lall Singh it "was held that a Commissioner of 
Be venue is not warranted by law on the demise of a ghatwal to consider 
(1) (1864) 1 W. R. 321. (2) (1878) L L. R. 5 Calc. 740. 

(3) (1868) 10 W. R. 401. 
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the eiigibility of rival claiVmants to a tenure (a perpetual and descendible 
one) and to reject the claims ot the natural heir on considerations purely 
moralj €.y., having evinced a want of filial respect and dutiful feeling to liis 
father and that the plaintiff was quite competent to question the order of 
tiie Commissioner by a suit in the Civil Court. One of the learned Judges 
(D, N. Mitter J.) observed “ A ghatwali tenure in Birbhum is not resumable 
at the mere good will and pleasure of the Executive Authorities.” The 
gliaUcali appears to liave been a Birbhum the incidents of which 

w-ere governed by the provisions of Regulation XXIX of 1814 and are not 
exactly those of a ghatwaV which we are dealing with in the present case. 
But the ghatwali in tlie present case is analogous to a Birblmm ghatwali 
and the Government has the power of sanctioning the appointment in 
either case. The case cited above shows that the Government cannot 
disapprove of the heir on any ground it likes and apart from the question 
of fitness. 

If we are to hold that the Government can refuse to sanction or 
approve on any ground it likes, wliat becomes of the hereditary nature of the 
tenure. No authority has been placed before us to show that tlie Govern- 
ment can do so on any ground and apart from the question whether the 
heir is a fit and proper person. So far as the particular tenure is concerned, 
the Authorities have appointed and dismissed ghatwals from time to time, 
but there does not appear to have been any case in which the heir of the 
although fit has been superseded by a stranger. Once it is held 
that these tenures are hereditary, it seems to me that it cannot be held that 
the Government can withhold its sanction to the succession of the heir 
upon any ground it likes. No doubt it is for the Government to say whether 
the heir is a fit and proper person. So far as that question is concerned, the 
Government, I think, is the sole judge and the Civil Courts cannot go into 
that question. But I am unable to hold that the Government can dis- 
approve of the heir or withhold its sanction upon any ground it likes and 
apart from the question whether he is a fit and proper person. 

It has been pointed out on behalf of the respondent that the lieir of 
the ghaiwal in the case oiJogeridra Naram Singh Kali Charan Roy (1), 
was held entitled to succeed to the tenure although he had not been approved 
by the Government and on the contrary had been dismissed "while he was 
acting as deputy of liis father. But the question of approval by the 
Government does not appear to have been raised in that case and there 
can be no doubt as laid down in Nilmoni Singh v. Bahra Nath Singh (2), 
by the Priv}^ Council that the right of the lieir to succeed to the ghatwali^ 
is subject to the approval or sanction of the Government. 
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Thi* ruLXt in whether the': pkiiitiffi in tlK'j. case has beeu 

appro vetl hy the Gcwernment. . ' It 'appears tliatin August, 1907, Mahendra 
Xaraiii, tiie fatlier of the plaiiitiiE applied for six moutlm’ leave owing to 
ill-health and tlie Dtiputy Magistrate submitted the following Bote^ to the 
District Magistrate ^^sardar Mahendra Narairi being ill he prays that hi.s 
son, Upendra Narain Bai may be allowed to act for liim for six months. 
Upendra is present and seems to be a Jit person to act as Bardar. Submit- 
ted to Collector for orders.’’ The order of the District Magistrate, Mr, B. 
Krishna on the note was approved. It is true he was appointed in an 
acting capacity and as deputy of his father for six months, but the fact 
remains that so far as tlie ground of fitness was concerned he was approved. 
After the death of Mahendra Narain the plaintiff was ordered by the 
Magistrate to continue to “ act in the place of his deceased father, 
Mahendra Narain Bai until further orders.” Then when the matter 
came up before the Magistrate upon the application of the defendant 
No. 1, the Magistrate eon^rmed the plaintiff in the appointment. The 
above orders taken together go to show that the plaintiff was approved. 
The last order of the Magistrate has, no doubt, been set aside by 
Mr Maddox, the Commissioner, wlio is tlie higher authority, but he did 
not reverse the order of the Magistrate upon the ground of unfitness of 
tlie plaintiff, but merely upon bis view of the legal rights of the parties 
and the Government of Bengal referred tlie plaintiff to a Civil Court, 
There is no suggestion in the proceedings that the plaintiff was, in any way, 
an unfit person and the very fact that the Commissioner considered the 
legal rights of the parties shows that it was on the footing that both the 
parties were fit to discharge the duties and were proper persons to be 
appointed. We have the distinct approval by tlie ^Magistrate having 
regard to the fitness of the plaintiff and the said finding has not up to 
this time been reversed by any authority. The Commissioner disallow-eil 
the plaintiff’s claim merely On the '.ground that the defendant No. 1 was 
under the law entitled to succeed. 

If the power of approval is to be exercised with reference to the question 
whether the heir is a fit and proper person, as I think it is, then the 
plaintiff, having regard to the above proceedings, slioull be hedd to have 
been approved. 

I am accordingly of opinion, that the decree of the Court below is 
correct and should be affirmed. But tn the circumstances, I think eacii 
party should bear his own costs. 

As we are unable to agree in this case under vSection 98, Code of Civil 
Procedure, the decree of the lower Court is confirmed and the present 
appeal dismissed, each party bearing his own coasts. 
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Sir Eashhehary Ghose, Bcibu Joyesh Chandra De, 
Babii Jyotish Chandra Sarkar and Bahu Srish 
Chandra De, for the appellant. 

Bahu Dwarka N ath Chakra.varti, Babu Karuna- 
moy Bose, Baba Lalit Mohan Ghose, Bahu Jyotish 
Chandra Hasra and Bahu Sarat CJiandra De, for the 
respondents. 

Cur. adv. v^lU. 

Jenkins 0. J. The plaintiff Upendra Narain Roy, 
has brought this suit to establish his claim to lands 
in Ghaut Bharra in the District of Bankura as held 
in Digwari Ohakran right. The defendants are his 
rival claimant. Hemendra Nath Roy, the Secretary 
of State for India in Council and the Raja of Pancha- 
kote, the zemindar. There are also certain pro forma 
defendants of whom some are the plaintiff's brothers 
and one is Darpanarain Roy who is admittedly one of 
the two Digwars of Ghaut Bliarra. 

The Subordinate Judge has passed a decree in th^ 
plaintiffs favour and lias directed that the plaintiff 
do recover possession of the land in suit, and effect 
has been given to this direction. From this decree 
an appeal to the High Court was preferred : it was 
heard by Fletcher and N. R. Chatter jea JJ. They 
were divided in opinion, and so the view of Chatterjea 
J. who was for confirming the decree of the Subordi- 
nate Judge prevailed. 

From this judgment the present appeal has been 
preferred under clause 15 of the Letters Patent by 
Hemendra Nath Roy, who has been supported by the 
Raja of Panchakote, a respondent in this appeal. 
No one else has appeared except the plaintiff who 
has sapported the decree in his favour. 

There are two Digwars in Ghaut Bharra. The 
defendant Dai’panarain is one and his position is not 
contested. The whole dispute is as to the other 
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Di',nvar. It is common ground fcluit the ofllcc of Dig- 
war anil enjoyment of tlie land go together, and this 
combination may be <hie oitiier to a gratit of land 
bunltmcd with the service.s of the otiice or a grunt of 
the office remunerated by the enjoyment of the land. 

Whichever of these two it may be, we know that 
the office was held and the property enjoyed by 
Kartic Hoy the defendant Hemendra’s father, and 
seven generations of ancestors before him, and it is 
common ground that it was so enjoyed in a regular 
course of succession. Kartic, however, was dismissed 
in 1855 and Rasik Lai Upadhyay, a stranger to the 
family, was appointed in his place.^ But he in turn 
wais dismissed on the 14th April 1856 and Raja Ram Rai 
was appointed to the office. In 1861 Raja Ram Rai 
became incapable of performing the duties of the post 
and his nephew and heir presumptive, Mahendra, the 
idaintiffs father, was appointed. 

In the mean tiine the dismissed Kartic had rendered 
good service, and so on the 18th of August 1869 a 
promise was nnxde that when any or Sardari Saiiali 
post became vacant, it should be offered to him in the 
first instance'. In 1870, Mahendra was dismissed. In 
1871 Kartic was confirmed in the vacancy caused by 
this dismissal and it was directed that possession 
would be given him of the ghatwali lands. 

This dismissal however was cancelled by the order 
of the Lieutenant Governor who reinstated Mahendra 
in the service, and on the 19th June 1872 an order wms 
made on the Sab-Inspector of Gangfxjalghati directing 
him to continue as before to get the work done by 
Mahendra and give him possession of the lands. 
Prom a report dated the 14th August 1872 it apjxears 
this was done. 

On the 19th ,Tuly 1904 the Magistrate made an order 
dismissing a number of Ghatwals including Mahendra. 
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The following niontli this dismissal was cancelled and 
Mahendra was reinstated. 

In August 1907 Mahendra preferred a petition to 
the Magistrate praying for six months leave on the 
score of ill-health and asking that his son Upendra 
the piaintifi should be appointed in his place in an 
acting capacity for six months. This was ai>in'oved. 

On the 9th October 1907 Mahendra died and Ids son 
Upendra asked to be apj)ointed. The order was 
“Upendra Rai will continue to act in place of his diaid 
father Mahendra Narain Rai Sardar of Bharra until 
further orders.” 

I may here state that though Upendra ins brothers, 
they do not dispute the superiority of his sole claim to 
the office. 

In the meantime Kartic had died in 1908, leaving 
him surviving his widow Karunamayi and liis son, 
the defendant Hemendra. Karunamayi, on Malien- 
dra’s death, applied for the apiiointment of her 
minor son Hemendra as Sardar Ghatwail of Pergana 
Mahibara, The Deputy Collector rei)orted tliat “ in Ids 
opinion the application should be rejected arnd that 
the present acting man Upendra Nath Rai (be) ap- 
pointed in place of his deceased father, specially when 
he appears to have been doing good work all along.” 

On the 16th of .Tuu *. 1908, the Magistmte Collector 
made an order in which he said he thought Upendra 
should be confirmed. On the 14th August 1908, Mr. 
Maddo.x, the Officiating Commissioner, set aside the 
Magistrate’s order and directed that Hemendra the 
minor sou of Kartic be appointed as Sardar Ghat waJ ami 
until be came of age a Deputy mast be appointed iii 
his place. This opinion was based principally on Mr. 
Maddox’s reading of a decision reitorted in Jogendm 
Nath Siiif/h v. Kali Char in Eo\f (1). 

(I) (1 905) 9 G. W. N. 663. 
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INDIAN LAW REPORTS. [VOL. XIAII. 

UlH'iulru aj)|)t*alod to liie Board of Roveuuf‘ on the 
rilst 8i'[)teiuhev IIMJX, ln.it the Board resolved that it 
had no juri.sdiction. TUerenpon Upendra appealed to 
the Lieutenant Governor, and in r(»ply lie was inform- 
ed that tlie remedy for any grievance which ho might 
have, lay in tiie Civil Court; So this suit was institut- 
ed by Upendra in accordance with the reply giv'en him 
by the Government. 

Whether we have here to deal with an office remu- 
nerated by the possession of land or land burdened 
with the service of an office is practically immaterial 
in the vie%v I take. 

But such materials as there are ou the record, tu my 
opinion, support the conclusion that we have here an 
office remunerated by the possession of laud. Most of 
the information we po.s.sess relates to tlio period .sub- 
sequent to Kartic’.s appointment, but it doe.s apja^ur 
that one of his predt*ce.ssors w;is dismissed. Since that 
time, there have been the repeated instances of ap- 
IKiintment and alismissal whicli I liuve already men- 
tioned, and what has given them the greater signifi- 
cance is that the corresponding possession of tiie land 
has apparently followcni as a matter of course. 

The oral evidence on this point is interesting. 
Thus Upendra says, “Prom LSod up to the time of my 
dismissal we have lield the post of S.irdar Digwar and 
held po.ssession of the properties appertaining to the 
office. No per.soii was appointed in my fatlier’s place 
and our poss&ssion did not cease.” 

1 ater he depo.se.s, “ when a new Sardar is appointed, 
he has to take possession through tiie police : when 
I was appointed acting Sirdar, I did not a|)ply to be 
put in possession. The possession was then with us." 
And according to him, it is the Magistrate who 
appoints and (S|misses. Darpanaraiu declares that lie 
took possession through the police on his appointment. 
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and that when a Sardar is appointed permanently or 
in an officiating post, he has to take possession through 
the Police. 

Beni Madhah, the police Suh-Inspector at Gangajal- 
gh at, says that the Magistrates dismiss for misconduct 
or default in the performairce of their duties, and that 
the Police give possession to the person who is 
appointed. Rakhal Chandra Ohattopadhyay deposes to 
this power of dismissal. 

Prasanna Kumar Rai, who looks after Hemendra’s 
affairs, declares that the Magistrate appoints and dis- 
misses and that he had never seen any Digwar or Sardar 
hold possession of the lands of his office after dismissal. 

This view is borne out by the documentary evidence 
The earliest document is the report submitted in 1799 
by Kunji Tahsildar of Chakla Pachet, but his covering 
letter shows that his sources of information were 
limited. The report throws no appreciable light on 
the question now under discussion, and it is probable 
that the distinction it involves was not i^resent to his 
mind. But for what it may be worth, we find him 
stating that the Digwars enjoy rheir jagir villages 
without payment of rent in lieu of their wages. 

The order of the 23rd May 1847 is much more 
explicit, and the parwana there reproduced states that 
ghatwali lands are held merely for remuneration for 
labours of their services, and that they are not entitled 
to make a permanent settlement of the lands to any 
one by giving up their- rights thereto, that they can 
grant only a patta of jote right for the period of their 
incumbency. 

Another document to which reference may use- 
fully be made is E.xh. D, an attested copyoffsaOT- 
wabisi or list of Ghatwals dated in the year lcS49. It 
is expressed to be an isamnabj-si of ghatwals who got 
their allowance in cash or got jaigiri lands therefor. 
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It 1 ‘cfct’H to th ‘ aubject-niattor of the iiresent 
and one of the eoliimna ia headed “whethN’ the Sni-dar 
geta {>ay ill caah or holds tdiiikran lands.” In another 
eolumii we find the following Ktutemeut. “ In t!ie 
year 1221, Aditya Kai was appointed in place of Madan 
Rui ■who was dismissed. (lOur Mohan Kai was appoint- 
ed on the 2oth Bhadni 1238 in place of ids deceased 
father Anand Kai. .Jagat Sankar was appointed in 
place of his deceased brother Ananda Sarkar on tlie 
2()th Khudra 1235.” 

The conclusion thexi to which I conic is that the 
Digwavi position was that of an office remunerated 
by the enjoyment of land. So the next point for 
determination is, whether this office is hereditary or 
not. No Sanad is forthcoming, but the Idstory of 
this office establishes a general usage on the death of a 
Digwar holding office to appoint his heir in his place 
as the successor to his office. Whether the office thus 
became hereditary in the strict sense of the term, may 
be open to discussion, for even in the case of life 
grants it is a common practice that they sliould be 
renewed to the heir of the grantee, so that there may bo 
by usage an appearance of descent, and it may always 
be a matter of some doubt at what point the principle 
and practice of identification can be properly regarded 
as establishing heritability. Here the usage of tlie 
heir taking bis predecessor’s place can be traced back 
to the ITtli century, and so long a usage cannot be dis- 
regarded as an e.xponent of the Digwari right. On the 
contrary, I think, we may safely ascribe to it the force 
of law, subject to the qualification, that the heir’s claim 
and tenure of office is dependent on the approval of 
the Government. Mr. Maddox’s determination recog- 
nises this, for he clearly thought that he was passing 
judgment on conflicting legal claims, and it is diffi- 
cult to reconcile the Government’s reply with any 
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other view. In fact, when analysed the contest would 
seem to be whether Mr. Maddox’s legal pronounce- 
ment was correct or not, for if Mr. Maddox had not 
decided as he did, Upendra would not have been 
disturbed. 

The Magistrate did approve Upendra’s succession 
on his father’s death, but this, as I have shown, was 
cancelled by the Commissioner, with the result that 
the Board of Revenue resolved it had no jarisdiction 
and Government referred to the Civil Court. "When 
the facts of the case are grasped, this attitude of the 
Government is free from diflScnlty, for the Commis- 
sioner’s determination was not limited to Upendra’s 
conduct or fitness of office, but proceeded on that 
officer’s view of the rival legal claims. The Commis- 
sioner’s decision is based on Jogenclra Nath Singh v. 
Kali Charan Boy (1), but that case has absolutely no 
ai^plication to the circumstances of this case : it dealt 
with a proposition that has no relevance here and 
determined no point that arises' here. Apart from a 
personal promise in favour of Kartic, Hemendra 
Nath’s only claim would be as the heir of Kartic,- but 
after his dismiSvSal fiO years ago, he can no longer be 
regarded with reason as a stock of descent. The last 
incumbent w'as Mahendra and Upendra Nath is his 
heir. Still it does not appear to me that we can uj)” 
hold the unconditional decree that has been passed, for 
that disregards the qualification that the Government’s 
approval i.s necessary, and we can do no more than 
express our conclusion that Mahendra was the incum- 
bent of the office at his death, having been appointed 
thereto in succession to Raja Ram Rai whose heir he 
was, that Upendra was the heir of Mahendra, that 
Upendra’s claim to succeed is subject to the approval 
of the Government, and that the ground on which the 
0)(19j5)9 G. W. N.663. 
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Coinmtssioiier cancelled the Magistrate’s sanction was 
erroneous in law. 

We cannot therefore affirm the decree as it stands’ 
so that we have to see, whether it is open to us to pass 
a decree which will embody what is essential in this 
conclusion. The idaint is not happily framed, but 
in view of all the circumstances of the case, I think 
we can make a declaratory decree, defining tlie 
plaintiff’s position, though it may be it is not really 
neces-sary, for having regard to the Government’s 
reply referring the plaintiff to the Civil Court, they 
would probably be prepared to give or withhold its 
approval in accordance with the view we have 
expressed, seeing that it invited recourse to the Civil 
Court. For the appellant, it is objected that we can- 
not make a declaratory decree on a plaint framed as 
the present is, and we have been referred to the 
decision in Walihan v. Jogeshwar Narciym (1). 
But that decision does not appear to me to govern the 
present case, which is peculiar in its circumstances. 
The prayers in the plaint are hot limited to a claim 
for possession but seek declaration, and though the 
form in which these declarations are sought do not 
comply strictly with the provisions of section 42 of 
the Specific Relief Act, the prayers, more specially 
in view of order YII rule 7 are, I think, sufficiently 
comprehensive to jaermit the decree I think .should 
be passed. 

In dealing with this matter on broad lines, we shall 
be acting in accordance with what has been done by 
their Lordships of the Privy Council in more than one 
case, when, to use an expression employed on one 
occasion, it was necessary out of a wreckage of proce- 
dure to construct the material for a just decision. 

, The principle adopted by their Lordships in 
(!') (1907) 1. L. R. 35 Calc. 189 ; L. R. 35 I. A. 3S. 
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Cockorell V. Dickens (1) is this : “ The rale is that if the 
bill contains charges putting facts in issue that are 
material, the plaintiff is entitled to the relief which 
those facts will sustain under the general prayer, but 
he cannot desert specific relief prayed, and under the 
general prayer ask specific relief of another descrip- 
tion, unless the facts and circumstances charged by the 
bill will consistently with the rules of the Court main- 
tain that relief.” And the same position was main- 
tained in Durga Prasad Sureka v. Bhajan Lall (2) 
and Gopi Narain Khanna y. Bansidhar (3). 

We must, therefore, modify the decree of the lower 
Court by substituting for the same a declaration that, 
according to usage, on the death of Digwar of Ghaut 
Bharra, holding office, his heir may be appointed in his 
place, if the Government approve, that Mahendra 
Narain Roy held the office of Digwar at his death and 
that the plaintiff is the heir of Mahendra Narain Roy. 
This Court cannot give relief either by apijointiug him 
to the office he seeks or delivering him possession of 
the land appertaining thereto. That relief must be 
sought elsewhere and i^ossibly for this purpose the 
declaration may be of service. 

In the circumstances of this case, each party should 
bear his own costs througliout. 

Mookbejee ,T. This lis an api^eal by the first 
defendant in a suit commenced by the plaintiff res- 
pondent for recovery of possession of land on declara- 
tion of title thereto as Digwar of Ghat Bharra in the 
District of Bankura. The suit was decreed by the 
trial Cotirt. . Upon appeal, to this Court, the Judges of 
the Division Bench were equally divided in opinion. 

<1) (1840) 2 Moo. I. A. 353, 389. (3) (1905) I. L. K. 27 All. 323 ; 

<2) (1904) I. L. R, 31 Calo. 614; . L. E. .32 f, A 123. 
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Fietclier J. was nf opinion that tlio deereo. of the 
Snhordiirato .Tu<Le shotikl be revei‘se<l aiul the suit 
disniis.sed. N. K. Chalterjea, J., was f)f opinion, on the 
other hand, tiuit the decree should conlirnieii. 
Consequently the decree of the Suhctrdiiiate Judfi;-e 
.stood confirmed under .sub-section 2 of section !)S of 
the Code of Civil Procedure of 1908. On the pre.sent 
appeal under clause 15 of tlie Lettei’s Patent, the deci- 
sion of the Subordinate Jndg.' has been assailed 
principally on the ground that the plaintiff cannot 
claim as of right to succeed to the office of Digwar 
and that as the Executive Crovemraent have refused 
to appoint him as Digwar, the Civil Court has no 
jurisdiction to review the order of the E-xecative, 

It is desirable at the outset to state that no useful 
purpose is likely to be served by a reference to the 
provisions of Regulation XXIX of 1814, wliich are 
applicable to Birblium Cbatwals ; nor can any analo- 
gy be safely drawn from the decisions in Nilmoui/ 
Singh Deo v, Bakranath Singh (1) and Jogendra 
Naraia Singh v. Kali Char m Uog {%) which are 
mentioned in the jadgmetits of the Division Bench. 
As was observed by their Lord.ship.s of the Judicial 
Committee in the Casa of CImnder Dalt v. 

Jughes Ghunder Diitt (3), the argument from analogy 
may ari.se where a prin.cij)le of law is involved, but 
where Courts are dealing with the positive enactment 
of a statute reasons founded upon analogy are scarcely 
applicable. This observation is peculiarly weighty 
where the rights of the parties litigant depend in a 
great measni-e upon the nature of the particular tenure 
or the terms of the particular grant. Tlie problem 
for investigation, consequently, is, what is the nature 
of the tenure, what are the terms of the grant in this 

(1) (1882)L L. R. 9Calc. 187, 200. (.8) (187.S) 12 B. L. R. 229 ; 

(2) (1906) 9 C. W. N. 663. 19 \V. R. 353. 
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case as indicated by its antecedent history. In the 
determinatipn of tins question, we must bear in 
mind the clear distinction between the grant of an 
estate burdened with a certain service and the 
grant of an office the performance of whose duties 
are remunerated by the use of certain lands. This 
fundamental distinction was emphasized by Jackson 
3. m Kooldeep Narain Singh v. Mahadeo Singh (1), 
and has since then been recognised and approved by 
the Judicial Committee in Forbes v. Meer Mahom- 
med Tiiquee (2), Lilanimd Singh v. Mimoranjan 
Singh (3j, and Venkata Isfar isiniha v. Sohhanadri (4). 

In the investigation of the nature of the title, 
under which the lands in dispute have been held by 
successive occupants thereof, reference to the follow- 
ing genealogical tables will be found convenient : 

, (A.) 

Saiiebram. 

I 

Bari. 

I 

Atisnda. 

I 

Madhi. 

I 

1 I 

Sham. Earn. 

i I 

Khudu. Gobardhan. 

i f 

1 Alaum. 


Madsx, Adwaita, Gourmoban. Muktaram. 

I I 

Kartic. Darpanarayan, 

I dej,dL No. 8. 

Hemendra^ 
defdt. No. 1. 

(1) (1866) 6 W. E, 199, 209: (3) (1873) 13 B. L. E. 124, 131. 

(2) (1870) 13 Moo. 1. A. 438, 464. (4) (1905) I. L. R. 29. Mad. 52 ; 

L. R. 33 L A. 46, 52. 
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(B.) 

X. . 

Kajarara. Y. 

I 

Maliendra. 

1 , 

Upendra (piff ). 

It is undisputed that the lands in suit were held 
by successive Digwar-s of Ghat Barrah, who were up 
to the middle of the Nineteenth Century, members of 
the family whereof Sahebram was the founder. The 
evidence indicates that Sham and Ram were Digwars 
in 1782. Since tlien, the lands have been enjoyed in 
equal halves by the two Digwars, one of whom came 
from the branch of Sham and the other from the 
branch of Ram. We are not concerned in this liti- 
gation with the lands enjoyed by the Digwars who 
belong to the latter branch, but the evidence indicates 
that Gour Mohan was appointed Digwar in 1831 and 
that Darpanarayan succeeded him in 1865. When we 
turn to the history of the other branch, we find that 
Madan, who was Digwar in 1808, was dismissed in 1814 
and was succeeded by Adwaita, who in his turn was 
dismissed in 1850. Kartic was appointed Digwar on 
the 28th March 1851 after the dismissal of his father 
and was himself dismissed on the 10th May 1855, as the 
authorities were not satisfied with the manner in 
which he discharged the police duties. On the dis- 
missal of Kartic, a stranger to the family, named 
Rasik Lai Upadhyay, was appointed Ghatwal, bat his 
tenure of office was very brief, as he himself was dis- 
missed on the 14th February 1856. On the dismissal 
of Rasik, Rajarara the grand uncle of the plaintiff who 
belonged to a different family, was appointed Digwar 
on the 14th April 1856. He was succeeded in 1861 by 
Mahendra, the father of the plaintiff. During the 
incumbency of Mahendra, Kartic, in 1869, made a 
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sacceasful attempt to get back tbe ^Tc70 

M^ndra was snspended. Ob the 13th October 18/0, 
Mahendra and DarpanaraiB were both 
their conduct was deemed unsatisfactory and the opin- 
» wa» expressed that It was improper to keep auch 
men in Government aeiviee. Kartic was re-appointed 
Divwar in place ot Mahendra on the 11th January 
1861, and one Khetra Nath was, at the aame time, 
appointed in place ol Darpanai-ain. But on the oUth 
my 18T2, Mahendra and Darpanarain were both re- 
instated by the Lieutenant-Governor in supersession 
of the order of the Commissioner who had coutirmed 
the order of dismissal made by the Magistrate. T^is 
terminated the brief restoration of Kartic to the oface 
which had been held by his ancestors for seven 
generations, but he obtained, what may be desc^bed^ 
as a promise of reappointment on a future vacancy 
Kartic, however, died in 1900, leaving an infant son, 
Hemendra, the first defendant in this litigation. On 
the 19th .July '1904, Mahendra was dismissed again by 
the Magistrate along with a number of other persons 
similarly situated. On the 6th August 1904, this- 
order was revoked, and Mahendra and Darpanarain 
were conditionally restored. The evidence pouits to 
the conclusion that they were allowed to continue in 
office and enjoy the lands, though the condition im- 
posed does not appear to have been fulfilled. On the 
20th August 1907, Mahendra obtained leave of absence 
on the ground of illness and his son Upendra was 
appointed to act for him ; but Mahendra never 
returned to his work, as he died on the 9th October 
1907. Upendra was thereupon directed to act until 
further orders. At this stage, an attempt was made 
by the guardian of Hemendra to secure the office 
and the lands for him, if possible. The Magistrate^ 
however, on the 16th June 1908, appointed Upendra 
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as Digwav on tlie strength of a report, datecT the 27th 
April 1908, submitted bj" the Deputy Magistrate. 
But on. a’jpeal to the Commissioner the order of the 
Magistrate was reversed on the llth August 1908 
and Hemendra, tlie infant son of Kartic, was ai^polnt- 
ed Digwar. Upendra j)referred an appeal to the Board 
of Revenue which was dismissed on the 21st September 
1908. He then apjiealed to the Lienteuant-Goveruor . 
but on the 29th March 1909, he was informed that the 
remedy for any grievance wluch he might have lay in 
the Civil Court. The result was the institution of 
this suit by him on the 16th August 1909. 

From the facts thus briefly narrated, two p)oints. 
emerge as perfectly clear, namely, first, that the 
disputed lands have always been enjoyed by the 
Digwar of Ghat Biirrah ; and, secondly, that when a 
person has been dismissed from, the office of Digwar, 
he has been forthwith deprived of the lands. There is, 
indeed, no trace in the evidence that tliere ever was 
an assertion by a dismissed Digwar that he was not 
liable to be deisrived of the lands. As regards the 
dismissal itself, the Digwa.r was at liberty to appeal 
from the decision of the Magistrate to the superior 
authorities, but no one has ever suggested that if the 
Executive Government ultimately confirmed the order 
of dismissal, the Digwar had still a right to continue 
in possession of the lands. These circumstances, 
in my opinion, justify the inference that we have 
here, not a grant of lands burdened with a certain 
service, but the grant of an office the perfonuance of 
whose duties is remunerated by the use of lands. 
The land and the office went together, but the office 
was the primary concern, the occupation of the land 
wms subsidiary thereto. I think the inference is also 
legitimate that we have here a case, not of property 
held by a man to himself and to his heirs, but of 
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property lield by a man to himself as bolder of an 
office and bis successors in that office. Tbe office hemesdra 
itself was not hereditary in tbe sense that tbe heir of 

* ' . i’. '■ 

the last bolder was entitled as a matter of right to Upendea 
discbars'e tbe duties of tbe office and to remunerate 
himself from the usufruct of tbe land attached thereto. Secketary 
Tbe theory that tbe office was hereditary in character isml 

is inconsistent with incontrovertible facts disclosed 

in the evidence. Successive Digwars were dismissed 
by tbe Executive Government, on the ground that they 
were not fitted to bold tbe office, without any question 
or demur. In 1855 tbe office was granted to a stranger 
to tbe family of Kartic,and when tbe new Digwar was 
in bis turn removed a few months later, another person, 

Rajaram, who was a stranger to both the families, was 
appointed ; it was then expressly stated as a point 
in his favour that he was not connected with Kartic. 

Tbe view that tbe Digwar was liable to be removed 
for failure to discharge bis duties satisfactorily and 
that on bis removal tbe Executive Government was 
free to appoint a qualified stranger as successor, is 
borne out by tbe documentary and oral evidence on 
tbe record. 

The earliest document, namely, tbe report of Kauji 
Tabsildar, dated the 9tb July 1799, though based on 
meagre material, makes it reasonably clear that tbe 
Digwars enjoyed the villages without payment of rent 
in lieu of their wages. Evidence of a more recent 
date is consistent with this position, for instance tbe 
order on Adwaita and Goar Mohan, dated tbe 23rd 
May 1847, states explicitly that tbe Digwars held lands 
merely for remuneration for the labours of their 
services and are consequently competent to create only 
such subordinate rights as do not continue beyond 
tbe period of their incumbency. The list of Gbatwals 
framed in 1849 makes it equally clear that the Digwars, 
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wlien they did not get tlieir allowance in cash, held 
the lands only in lien of such allowance ; and this 
was applicable to the Digwari now in suit. The same 
view is supported by sidosequent reports and orders 
made on the occasion of dismissal of successive 
Digwars and the appointment of their successor, and 
this is confirmed by the statement of the plaintiff 
himself as to the nature of the tenure of the Digwari 
office made in an agreement between hinrself and his 
brother on the 1st April 1908. The position, conse- 
quently, is that the disputed lands appertain to the 
office of Digwar of Ghat Burra, that the office itself 
is not hereditary as a matter of right, that the holder 
of the office is liable to be removed for failure to 
discharge his duties to the satisfaction of the B.vecntive 
Government, that on the removal of a Digwar his 
snccessor acquires a valid title to the office oulj’' if 
appointed thereto by the Executive Government, and 
that although on two occasions strangers have been 
appointed to this office, during many generations, the 
heir to the last holder has taken the office and the 
lands with the approval of the Executive Government. 

Tested in the light of the.se conclusions, what is the 
position of tl\e plaintiff ? He has not been ap>pointed 
Digwar by the Executive Government and he had 
not consequently a valid and enforcible title to that 
office at the time of the institution of the suit. He 
is plainly not entitled to a decree for liossession of 
the lands annexed to that office and the decree of the 
Subordinate Judge cannot, to this extent, be possibly 
confirmed. But it does not follow that the plaintiff is 
not entitled to any relief in the suit as framed, and 
here we must take into account the very special 
circumstances Which have preceded its institution. 
The j)laintiff, on the death of bis father, wuis appointed 
Digwuir by the Magistrate. Bat the order of the 
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Magistrate was reversed on appeal by the Commis- 
sioner. The decision of the Commissioner was largely 
based on a misapplication of the judgment of this Court 
in the case of Jogendra Narain Singh v. Kali Charan 
Roy{l). That decision, it has not been seriously 
disputed before us by either party, has no possible 
application to this case. There the Court found that 
the particular tenure was not merely heritable but 
was also permanent, and that a tenure of this descrip- 
tion could not be determined or resumed by the 
Zemindar or the Government on the ground that the 
services were no longer necessary or had been dispensed 
with. It was further held that in the case of a tenure 
of this description, where, daring the lifetime of the 
Ghatwal, his son who was appointed his deimty, was 
dismissed, the dismissal of the son did not amount to a 
dismissal of the father, and that after the father’s 
death, the son was entitled to succeed, although 
during his father’s lifetime he had been dismissed 
while acting as a deputy of his father. It is obvious 
that these principles have no application to a case 
where, as here, the tenure is not heritable as of right^ 
and the lands are annexed to an oflEice which also has 
not a hereditary character impressed upon it. The 
position then is, that the Commissioner refused to 
approve the appointment of the plaintiff as Digwar, 
not because the Commissioner considered him uusuit- 
able for the office, but because the Commissioner took 
an erroneous view of the relative rights of the plaintiff 
and his opponent ; the determination of the Commis- 
sioner was in essence based upon an erroneous adjudi- 
cation of a question of title. This explains why the 
Board of Revenue stated that the Board had no juris- 
diction and why the Executive Government held that 
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the remedy for any grievance which the plaintiff might 
have, lay in the Civil Court. It need not be denied 
that, as wa.s recognised in Debee Narain Sem v. Sree 
Kisheti Sem (1) and The Secretary of State v. Poran 
Singh (2), the Civil Courts have no jurisdiction to 
reinstate a Ghatwal who has been dismissed by the 
Executive Government as unfit for lire discharge of his 
duties. But the position is obviously different, where 
the Commissioner decides against a claimant, not in 
the exercise of his discretion but upon an erroneous 
view of the relative title of his contestant ; Lai 
Dharee Boy v. Brojo Lall Singh (3). I am of opinion, 
accordingly, that it is competent to this Court to grant 
to the plaintiff relief by way of a declaratory decree 
under section 42 of the Specific Relief Act, so that the 
plaintifl; may approach the Executive Government and 
seek their decision on the question of the apj)ointment 
of a successor to the office of Digwar of Ghat Burra. 
A similar view has been taken in Bombay in connec- 
tion with what are known as Yatans, and it has been 
ruled that if the plaintiff has the right and if the Court 
has jurisdiction to give him relief by declaring it, he 
is entitled to a decree; the Court is not concerned 
with the object or motive of the party who comes into 
Court in assertion of his alleged right, and he should 
not be refused declaration merely because he seeks it 
with a view to influence the opinion of the Revenue 
authorities \_Bamchanclra v. Anant Sat (4), Govind 
V. Bapuji (5), Bahim Khan v. Dada Miya (6)]; but 
the position is different when the declaration sought 
can be based only on the investigation of a question 
which is by statute or otherwise expressly excluded 
from the cognizance of the Civil Court Khandova v. 

(1) (1864) 1 w. R. 321. (4) (1883) £. L. R. 8 Bom. 25. 

(%-) (1878) 1. L. R. 5 Oslo. 740. (5) (1893) I. L. R. 18 Bom. 5l6. 

(3) (1868) 10 W. R. 401. (6) (1909) I. L. E. 34 Bom. 101. 
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Apaji (1), Chinto v. Lakshmi Bed (2), Balkrishna v. 
Balaji (Z), Raoji v. Genu (4), Jivaji v. Fakir (5). The 
view I take is supported by the decision of the Judi- 
cial Committee in Sadut Ali v. Khajeh Ahdool Qunney 
(6), which recognised the i^rinciple that before the 
Court grants relief in a declaratory suit, the Court must 
see that the declaration of right may be the foundation 
of relief to be got somewhere. This condition, it 
appears to me, is sufficiently answered in the present 
case. I arrive at this conclusion without hesitation or 
embarrassment in view of the letter of the Government 
of Bengal dated the 29th March 1909. 

The only other question for consideration is, 
whether a declaration should be granted in the suit as 
framed. Here I think the Court should be guided by 
well settled principles now embodied in rule 7 of Order 
VII of the Code of 1908. The principle is best stated 
in the words of Lord Erskine inHiern v. Mill (7). The 
rule is thqt if the bill contain charges putting facts in 
issue that are material, the plaintiff is entitled to relief 
which those facts will sustai n under the general prayer, 
but he cannot desert spec'ific relief prayed and, under 
the general prayer, ask specific relief of another de- 
scription, unless the facts and circumstances charged 
by the bill will;, consistently with the Rules of the 
Court, maintain that relief. This formulation of the 
rule, it may be parenthetically observed, is attributed 
per incuriam to Lord Eldon by Baron Parke in Cocke- 
rell 'v: Dickens (8). In the applicatioa of this statu- 
tory rule, the test is wJi ether the defendant will be 
taken by surprise : Stevens v. Gappy (9); and there can 
be no surprise if the deficient relief not specifically 

(1) (1877) I. L. R. 2 Bom. 370. (5) (1912) 14 Bom. L. E. 395. 

(2) (1878) I. L. E. 2 Bom. 375. (ft}^(1873) 11 B. L. B. 203. 

(3) (1884) I. L. R. 9 Born. 25. (T) (1806) 13 Ves. 114, 119. 

CV(1896) I. L. R. 22 Bom. 344. (8) (1840) 2 Moo I. A. 353, 389. 

(9) (1826) 3 Russell 171, 185. 
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claimed, bat supplied as tlie Ooai-ts think just, is con- 
sistent with the relief specifically claimed as well as 
with tlie case raised by the. pleadings : Cargill v. 
Bower (1 ). This rale has been repeatedly recognised 
and approved by the -Indicial Committee : Cockerell 
V. Dickens (2), Durga Prosad \. Bhajau. Lai (3), Gopi 
Xaragan y. Bansidhar iP). The decision in Walihan 
V. Jogesluvar (o) is not really opposed to this view and 
only illustrates the position that; to entitle a plaintiff 
to jndgment under the claim for general relief, differ- 
ent from t fiat specifically claimed, the allegations 
relied upon must not oiilj" be such as to afford a ground 
for relief claimed, but they must have been introduced 
for the purpose of showing a right to relief and not 
for the mere purpose of corroborating the plaintiff’s 
light to the specific relief claimed. In the case before 
us, the nature of the title under which the disputed 
property is held ha.s been investigated after a protract- 
ed trial, and there is no room for suggestion that the 
defendant will be taken by surprise if a declaratory 
decree is made in favour of the plaintiff. I hold ac- 
cordingly that this is a case where a declaratory decree 
may properly be made, and I agree with the Chief 
Justice that this appeal should be allowed and ilie 
decree of the lower Court modified by the substitution, 
of a declaration in the terms framed by him. 


Holmwood J. I have nothing to add to the judg- 
ments which have just b^en delivere;! and with which 
1 agree. 

G-. s. Appeal allowed ; decree modified. 


(1) (1878) lOGli. D. 502, .508. 

(2) (l'^40) 2 Moo. 1. A. .163, 389. 

(3) (1904) I. L. K. 31 CUo. C14 ; 

L. R.31 L A. 122. 


(4) (1905) I. L. E. 27 All .323 ; 

L. R. 32 J. A. 123. 

(5) (1907) 1. L. B. 35 CUo. 189 ; 

L. li. 35 I. A. 38. 
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JHANENDRA KUMAR DUTTA 

Sale for Arrears of Recenne-- Adverse iiossession — Limitation — Incum- 
brance — Limitation Act {IX of loos') Sch, /, Arts. 121^ 142^ 141 — 
Assam Land and Revenue Reg Illation {I of 18S6)ss,-70^ 71. 

In a suit for kh is possession and mesne profits in respect of certain lands 
purchased by the plaintilfs at a sale for arrears of Governinent revenue, the 
defendants contended that they had been in adverse possession of the said 
lands for a long time, tiiat their occupation was in the nature of an Inciim- 
brance and that the plaintiffs were not entitled to avoid the same-: — 

ffeLf that the intere.st which the defendants acquired was an incum- 
brance within tlie meaning of Article 121 and the suit was barred by limit- 
ation. 

Karmi Khan v. Brojo Xath Das {\) and Naffer Chandra Pal Chotidhry 
V. Rajendra Lai Goswaml (2) approved. 

Kumar Kalanand Singh v. Syed Sarafat Hosseln (3) and Rahimuddi 
Mnnshi v. Nalini K.inta Lahiri (4) distinguished. 

Secoistd Appeal by Prasaima Kumar Datt Piir- 
kayastba, the plaintiff No. 1. 

This appeal arose out of a suit brought by the 
plaintiff No. 1 and others for .the recovery of khas 
possession of certain lands, namely, the whole of plot 
No. 1 and the lialf of plot No. 2 aj)pertaining to ialuk 
Krishna Ram No. 27, situate iu parc/ana Atuajaii and 

Appeal from Appellate Decree, No. 2119 of 1912, against the decree 
of Kailash Chandra Sen, Subordinate Judge of Syliiet, dated April 15, 19l2, 
affirming the decree of Surendra Nath Sen, Mnnsif of Son.ainganj, dated 
July 10, 1911. 

(1) (1894) T. L. R. 22 Calc 244. (3) (1908) 12 G. W’. N. 628. 

(2) (1897) 1. L. R 25 Calc 167. (4) (1909) 13 G. W. N. 407. 


1915 
Noe. 26. 
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1915 for the recovery of mesne profits in. respect of those 
Pba^na lands. On the 6th January, 181)7, one Brojonatli 
Komae Chandhury purchased the said taluk at an auction sale 
V. for arrears of Oovernraent revenue under the Assam 
J.vANENLiEA Land and Revenue Regulations, 1886, and, thereafter, 
Dutt. entered into a contract with the plaintiff a to sell the 
same to them. This contract was subsequently en- 
forced by a suit, and the plaintiffs received from the 
Court in August, 1907, a /ro&«Za in respect of the said 
taluk. On receipt of the fcoftaZa the plaintiffs demand- 
ed a kahuliyat from certain persons who were in 
possession of the plots Nos. 1 and 2, but the latter 
denied the plaintiffs’ title to the .said plots and refused 
to grant them the kahuliyat. Thereupon, the plaint- 
iffs filed this suit on the 9th June, 1909. The prin- 
cipal defendants contended. biZcr alia, that they bad 
been in possession of the lands in dispute for a long 
time adversely to the plaintiffs, that their occupation 
of the said lands was in the nature of an incumbrance, 
and that the plaintiffs were not entitled to avoid the 
same. Both the Courts below having dismissed this 
suit, the plaintiff No. 1 appealed to the High Court. 

Bahu Jadimath Kanjilal and Balm Birendra 
Chandra Das, for the appellant. 

Baba Henundra Kumar Das, for the respondents. 

Richardson and Imam JJ. In this case it is con- 
ceded that the revenue sale of 1897, under which the 
plaintiff appellant claims, became final and conclusive 
more than twelve years before the date on which the 
suit was instituted. That being so, we may accept the 
contention of the appellant’s learned pleader that the 
finding in the judgment of the lower Appellate Court - 
that the principal defendants were in occupation of the 
lands in suit as trespassers for more than twelve years 
refers to adverse possession before the sale. Assuming 
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tliis iu the appellant’s favour, the appeal may be decided 
on a very short ground. The question is one of limita- 
tion. Ts or is not Article 121 of the second schedule to 
the Limitation Act applicable to this case ? It is appli- 
cable if the nature of the interest acquired by the prin- 
cipal defendants by adverse possession is an “ incum- 
brance” within the meaning of the word as it is there 
used. It is a que.stion of terminology? Is such an 
interest projserly described as an incumbrance? It 
seems to us that in view of the decisions of this Court 
in Karmi Khan 'V. Brojo Nath Das (1) and Nuffer 
Chandra Pal Ohowdhry y. Bajendr a Lai Goswami{2), 
and of the earlier authorities which w^ere cited and 
■followed in those cases, the questions which we have 
stated can admit only of an affirmative answer. The 
learned pleader for the appellant contends that the 
interest is not an incumbrance and cannot imoperly be 
described as such. He refers to the cases of Ktmiar 
Kalanand Singh y.Syed Sara fat Hossein (3), and 
Bahimiiddi Munshi v. Nalini Kanta Lahiri (4). No 
doubt in those cases, it seems to have been held in 
regard to section 54 of the Bengal Land Revenue Sales 
Act (XI of 1859) that in the expression “ subject to 
all incumbrances” which there occurs, the word 
“ incumbrances” does not include an interest acquired 
before the date of the sale by adverse possession for 
the statutory period. On the other hand, it has 
always been held that the word as used in section 
37 where the expression is “ free from all incum- 
brances” includes such an interest at any rate for the 
pui’poses of Article 121, and this point as to the mean- 
ing of the word in that Article was not considered 
in the two cases reported in the Calcutta Weekly 
Notes. . 

(1) (1894) I. L. E. 22 Calc. 244. (3) (1908) 12 C. W. N 528. 

(2) (1897) I. L. E. 25 Calc 167, (4) (1909) 13 C. W. N. 407. 
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Ill the present case tlie sale took place not under 
xAct Xlof 1859 but under the Assam Land and Revenue 
Regulation of 1886. We assume again in the appel- 
lant’s favour, that the learned Subordinate Judge mis- 
applied section 71 of the Regulation and that the sale 
was the sale of an. estate under section 70. But the 
interest which the defendants acquired is in our opi- 
nion on the authorities an incumbrance within the 
meaning of Article 121 and the suit is barred by limi- 
tation. The contention of the learned pleader for the 
appellant that under Art. 142 or 144 the period of 
limitation was twelve years from the dide when 
liossession was formally given to the purchaser at the 
sale cannot be accepted. 

We may mention that there are two plots in dispute 
in this suit. The plaintiffs’ title to the first plot fails on 
the facts found by the Subordinate Judge, which can- 
not be now successfully a.ssailed. His title to the one- 
half share of the second plot fails on the ground we 
have indicated. 

The result is that the appeal must be dismissed 
witli costs. 


O. M. 


Appea I din rn issed . 
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APPELLATE GRIWIINAL. 

Before 11 olmicood and MulU eh JJ, 

KRI>i5HNA GOVINDA PAL 

IK 

EMPEROE.L 

Forgery — Certified copy, filing of ichether user of forged document, if original 
he forged — Evidence of intention Penal Code (Act XLV of 1S60) 
ss, 466 y 4 71, " ■ , 

A series of similar transactions which are not the olfence charg’ed can 
only be used as evidence of the intenti<m of the peusoii who forged the 
document and not as evidence of forgery. 

It is extremely doubtful whether the mere filing' of a copy is the user of 
^ ;a forged document. A certified cnpy thereof is certainly not a forged 

•document. 

But it is otherwise wh'ire the offender used the copy knowing or having 
ceason to believe that the entries in the original documents were forgeries 
and intending to nse them for fraudulent purposes. 

Queen V. Afujum AZi(l) and Emperor v. llulal Singh (2) distingui'^lied. 

Appeal by Kdahna Govinda Pal. 

According to the prosecutioa story there was a 
dispute regarding the right to Mohanpore and five 
■other nionzas in the district of Tippera between one 
fBadarunessa and Girish Ghandra Roy, grandfather of 
the appellant. A lease of these properties was granted 
jip by the fonner’s tather in 1862 to one Charan Ciinnder 

Shaha, the grandfather of Girish, which the latter 
alleged was a permanent or kaimi grant. Badarun- 
essa claimed that the lease ex^jired in 1911 and began 

f# ^ Criminal Appeal No* 783 of 19l5, against the order of F. W. Ward, 

’Sessions Judge of Tippera, dated July 22, 1915. 

, (1) (18G6) 6 W. K. Cr, 41. (2) (1906) L L. E. 28 Ail. 402. 


1915 
Dec. 7. 
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to make dii’ect settlements with the tenants. This led 
to a proceeding hinder section 107 of the Code of Gri- 
minal Procedure to bind both parties down to keexj the 
peace. The appellant is said to have filed in that case 
a certified coxiy of that lease obtained from the Regis- 
tration office, the register of which, Badarnnessa com- 
lilained, had been tampered with. Thereuxion, Krishna 
Govinda Pal was placed on his trial and convicted by 
the Sessions .Judge of Tiiiiiera under sections 466 and 
• 471 of the Indian Penal Code and sentenced to 5 years’ 
rigorous imprisonment. Being aggrieved thereby he 
preferred this apiieal. 

Mr. P. L. Roy (with him Bahu Manmatha Nath 
Mookerjee, Bahu Bipin Chandra Bose, and Bahu 
XJpendra Kumar Roy), for the appellant. The docu- 
ment is not a forgery but is said to be the copy of a 
forged document, viz., the registers alleged to have 
bee3i tamx>ered with. It was submitted (after going 
fully into the evidence), that the register of 1862, 
which was the subject of the present charge, was not 
forged and that no prosecution would lie for using a 
copy of a forged document. 

[Holmwood J. There is no forged document. How 
can your learned friend support this conviction ?] 

Nor is there any evidence of knowledge, or user by 
the aiipellant. 

[Holmwood J. If this was a forgery, it must have 
been done 40 or 50 years ago.] 

Mr. E. H. Monnier (with him Maulvi A. K. Fazlul 
Huq and Bahu Manindra Nath Banerjie), iov the 
Grown. The registers at sight clearly sliow that they 
had been forged. (Pointed out several instances of 
other forgeries in that register). I submit that there 
is a clear erasure below in which five forged deeds 
have been entered. 
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In Queen y. Nujmn Ali (1) it has been held that if I9i5 
the original document is forged the use of a copy of it kkishna 
is using a forged document ; and there is evidence of Govwda 
dishonesty in the present case. i. 

’’ [Holmwood J. That case is distinguishable. Bmpekor. 

There the accused actually used the copy for his own 
purpose and tried to get the Court to affirm its con- 
■ tents.] 7 - A 

[Mtjllick J. Have you seen the ruling in 
V. Mulai Singh (2) where it has been held that the 
using of a copy of a forged document in favour of 
accused is an offence ?]J 

For the purpose of setting up that document and 
not merely filing it on behalf of his master. If the 
party who puts it in is counsel or solicitor, he is 
# equally guilty of using a forged document if he knows 

it to be forged. 

The appellant was not called upon to reply. 

Holmwood and Mullick JJ. This is an appeal 
from the judgment and sentence of the learned Sessions 
Judge of Tipperah who agreeing with the assessors 
found the appellant Krishna Govinda Pal guilty of an 
offence under section 471 read with 466 of the Indian 
Penal Code, and sentenced him to five years’ rigorous 
imprisonment. 

It appears that a document of the year 1862 was 
entered in the Register Book -of the Registration 
Office at Comilla, Yol. I, Book 3, purporting to be a 
mokarari lease for 50 yea,rs in favour of the grand- 
father of the accused Girish Chandra Roy, who has 
been acquitted, coupled with an agreement to make 
the lease permanent on the expiry of 50 years, that 
I is, from the year 1319. A copy of this document was 

(1) (1866) 6 W. E. Or. 41. (2) (1906) I. L. E. 28 All. 402. 
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1915 obtained from the Registration Office and filedina pro- 
Ke^sa ceeding under section 107 of the Code of Criminal 
aoviNPA Procedure. We do not know what the meaning of 
filing the document in such a proceeding is, but the 
KMi'Eiiou. evidence which iS; very conflicting comes from persons. 

who were called upon to show cause in the 107 pro- 
ceedings on the other side and is to the effect that they 
saw the apiiellant put this bit of paper on the table in 
front of the peshkar. The Magistrate’s record would 
show that the witness Ram Kanai who is now dead 
produced the document in the witness-box and proved 
it, and the Magistrate says, in a note in the middle of 
this evidence that the document was filed and ex- 
hil)ited ; tlie accused himself, who was a witness, stated 
to the Magistrate that there was such a document in 
the possession of his master Girish Chand ra Roy, and 
he shortly described its contents and he said it had 
been filed. But he did not say that he filed it himself, 
although there was no possible reason why he should 
not have said so, as at that time there was no question 
as to the genuineness of the document. He also says 
that he first came to know of the existence of this 
lea.se for 50 years eleven years ago. He does not set 
up any case that the original lease was a permanent 
7ca/?ni lease, and he gives a perfectly true account of 
the document as it aiipears in the register in the 
Registration Office. 

The learned Judge has come to the conclusion that 
the transcript in the Registration Office is itself a 
forged interpolation made after the year 1910, and in 
proof of this he adduces the evidence of a number of 
other Registration books in which there are wliat he 
calls obvious forgeries, and these apparently refer to^ 
docnments relating to the same property. But we 
need hardly point out that a series of similar transac- 
tions which are not the offence charged can only be 
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used as eyidence of the intenticn of the person who 
forged the document and not as evidence of forgery. 

It cannot conceivably be used as evidence that the 
present accused in the year 1912 used the copy of a 
forged document knowing it to be forged. Who the 
j)30i)le were who forged the other documents, if they 
were forged, and for what purjsose they forged them 
is not necessarily known to the accused, and there is 
absohxtely no evidence connecting the ju'esent accused 
with them. We have, therefore, altogether excluded 
this evidence. 

The learned Judge then rightly sets himself to 
determine four questions : first, was the document, 
of which Ex. 38 is a certified copy, forged ? secondly, 
did either of the accused know it to be forged? 
thirdly, did either of the accused use it as genuine ? 
and, fourthly, did they do so fraudulently or dis- 
honestly ? 

At the outset we find ourselves in entire disagree- 
ment with the learned Judge as to the factum of forg- 
ery. The learned Judge appears to have misdirected 
himself by reason of his not observing that the salient 
clause of the document is contained in its very first 
paragraph. He was under the impression that the 
document was throughout a temporary lease and that 
at the very end of it a clause had been interpolated 
transforming it into a permanent lease. He considers 
that this is not only inconsistent but must have been 
intentionally done with intent to commit fraud. He 
says, “ tlie lease, if it is what the prosecution says it 
originally was, was a perfectly straightforward docu- 
ment that any intelligent j)erson can understand, an 
ordinary temporary lease terminable with the year 
1318. The lease as it exists now, however, appears to 
contain a contradiction in terms. To the avei'age lay- 
man it is quite meaningless. It is only a trained 
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lawyer who could say what its legal effect would 
actually be. No doubt important documents are 
occasionally drawn up in ambiguous language but for- 
tunately that is very rare. Other things being equal 
therefore the internal evidence is euormouslj’' iu 
favour of the prosecution.” But he has omitted to 
notice that at the very beginning of the document, as 
we have’ said, it is stated that this is a temporary 
lease for 50 years up to the year 1318, and that from 
the year 1319 a permanent lease will be given, that 
is to say, it is a lease for a term with an agreement 
to give a iDennanent lease at the end of it. Whether 
that would be enforceable without a further document 
we are not concerned to say. But the intention of 
the parties is certainly perfectly clear and there is 
nothing meaningless about the document if it is read 
as a whole. 

But the great difficulty about holding it to be a 
forgery is this that on the prosecution theory it can- 
not have.been forged till after the year 1910, and any 
body looking at the book of the Registration Office, 
which we have before us, could not fail to be convinced 
that this transcript was engrossed many many years 
ago ; that the ink as well as the paper on which it 
is ■written is just as old as the earlier part of the book 
which is admittedly genuine. It appears to us to 
be absurd to say that peojple sat down in 1912 to write 
on that paper over 50 years old, that they manu- 
factured faded ink which also apj^ears to be of equal 
age and succeeded in making a perfect transcript 
without any sign of ink running or siukijig through 
the paj)er or any of the usual traces of modern forgery. 
Moreover, it is still more difficult to believe that they 
got the Sub-Registrar of 18fi2 out of his grave and 
made him sign his name in the book. There is not 
the faintest suspicion, so far as we can see, that the 
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Sub-Registrar’s signatures on these numerous alleged 
forged documents are not absolutely genuine. They KB!sn>fA 
are certainly written by the same hand as made all 
the earlier entries. The writing is very characteristic. 

There is no attempt to make a copy of it. The signa- ^^urEBoa. 
tures are not fac similes, but they are all of the same 
character as that of the admitted signature, and we 
can have no doubt that they are genuine. 

That being so, the whole case falls to the ground, 
though we may, in Justice to the accused, say that 
we are equally able to hold that there is no evidence 
worthy of the name to show that he made use of this 
document or that he had any dishonest intention, or 
that he had any idea that the original was a forgery. 

It is also extremely doubtful whether the mere filing 
of a copy is user of a forged document. The copy 
itself is certainly not a forged document and the 
conditions in which it has been held that the user of 
a copy amounts to an offence in the cases of Queen 
V. Nujum Ali (1) Emperor v. Mulai Sinah (2) 
are clearly distinguishable from this case, inasmuch 
as they were cases where the offender used the copy 
knowing or having reason to believe that the entries 
in the original documents were forgeries, and intend- 
ing to use them for fraudulent purposes. One very 
point that is necessary to establish the charge, we are 
able to find in the appellant’s favour. 

We, accordingly, set aside the conviction and sen- 
tence and direct the acquittal and release of the 
accused. 

G- s. Accused acquitted. 

(1) (1866) 6 \V. R. Or. 4J. (2) (1906) I. L. R. 28 All. 402. 
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APPELLATE CIVIL. 

Before Mookerjee and N, R, Chatter jea JJ. 

MATHURA MOHAN SAHA 

IK ; 

RAM KUMAR SAHA 

AND 

CHITTAGONG DISTRICT BOARD.’^ 

Sale — Immoveable jc.roperiy — Transfer of Property Act {IV of 1S82\ s, 4 . — 
District Boards sale by — Incorporated Company — Snit^ dismissal of--- 
Contract rescission of — Waiver — Respondent — Cross-objections — Civil 
Procedure Code {Act V of lOOS) 0, ALJ, rr. 22 (.5), SS — Corporation, 
duty of^ ichen it receires money under an illegal or ultra vires agreemenU 

Section 54 of the Transfer of Property Act provir1e.=i that a sale of 
tangible immoveable property of the value of Rupees 100 and upwards can 
be made only by a registered instrument. Title to land, therefore, cannot 
pass by a inere admission when the statute requires a deed. 

Jadu Nath \\ Rup Lal {\\ DJiaram Chand v. Manji Balm {2), Narak 
Lallv. M ang 00 Lall (Z) reievred to, 

Hemendra Nath Maker jee v. Kumar Nath Roy (4) distinguished. 

The etlect of Buies 93 and 98 of the Statutory Rules, made by the 
Lieutenant-Goverrior on the I5th December 1885 under s. 138(</) of Beng. 
Act III of 1885, is that no immoveable property vested in a District Board 
can be sold, except with the previous approval of the Local Government 
and except by an instrument under the common seal signed by the 
Chairman and by two members of the Board. 

It is a well settled principle of interpretation that Courts in constriiing 
a statute will give much weight to the interpretation put upon it, at tlie 
time of its enactment and since, by those whose duty it has been to 

Appeals from Appellate Decrees, Nos. 1243,1979 to 1981 of i9l2 
against the decrees of J. Fhillimore, District Judge of Chittagong, dated 
Feb. 9, 1912, modifying the decrees of Asutosh Banerjee, Subordinate 
Judge of Chittagong, dated Nov. 28, 1910. 

- (1)(1906) I. L. R. 33 Calc. 967. (3) (1911) 22 C. L. J. 380. 

(,2) (1912) 16 G. L. J. 436. * (4) (1904) I. L. R. 32 Calc. 169. 


1915 
Aoa. 24. 
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coDstrne, execute and apply it, although such interpretation has not by 
any means a controlling effect upon the . Courts and may be disregarded 
for cogent and persuasive reasons. 

Bahshivar V. Bhagh'aihi {1} Yeierved to. 

When a public body or a Company is established by statute or is 
incorporated for special purposes only and is altogether the creature of 
Statute Law the prescriptions for its acts and contracts are imperative and 
essential to their validity. 

Ward V, Bech (2), Stapleton v. Haymen (3), The Andalusian (4), 
Le Feurre v. Miller ^5), Cope v. Thames Haven (6), Diggle v. London and 
Blackwell By, (7), Frend v. DenntU (8), Cornwall Mining Co, v. 
Bennett (9), Irish Feat On. v. PhilUps (10), Bottomley^s Case (11) and In 
Be Gifford and Bury Town Council (V2) refei'Yed to. 

xA. suit need not be dismissed merely because the autliority for 
institutions such as a certificate under the Pensions iAct, 1861 or section 78 
of the Land Eegistration Act or section 60 of the Bengal Tenancy Act or 
section 4 of the Succession Certificate Act is not produced with the plaint. 
But this principle has no application to a case where the plaintiff at the 
date of the institution of the suit had no title at all. 

Sarat Chandra v. Apiirba Krish?ia(lH) referred to. 

One contract is rescinded by another between the same parties, when 
the latter is inconsistent witli and renders imps'^ssible the performance of 
the former; but, if, though they differ in terms, their legal effect is the 
same, the second is merely a ratification of tlie first and Uie two must he 
construed together ; where the new contract is consilient with the con- 
tinuance of the former one, it has no effect unless and until it is 
performed. 

Hunt V. South Eastern By Company (14), Dodd v. Churion 
Patmore v. Colburn (16), Thornhill v. Neats (17) referred to. 

But where parties enter into a contract which, if valid, would have the 
effect, by implication, of rescinding a former contract and it turns out that 
the second transaction cannot operate as the parties' intended, it does not 
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(1) (1908) I. L. R. 35 Calc. 701. (9) (1860) 5 H. & N. 423. 

(2) (1863) 13 C. B. (N. S.) 668, (10) (1861) I B & S. 598. 

(3) (1864) 2 H. & G. 918. • (II) (1880) 16 Ch. D. 681. 

(4) (1878) L. B. 3. P. D. 182 (12) (1888) 20 Q. B. D. 368. 

(5) (1857) 8 B, &B. 321 (13) (1911) 14 0. L. J. 55. - 

(6) (1849) 3 Bxch. 841. (14) (1875) 45 L. J. C. P. 87. 

(7) (1850) 5 Exch. 442. (15) [1897] 1 Q. B. 562. 

(8) (1858) 4 C, B. (N. S.) 576. (16) (1834) 1 Cr. M. & B. 65. 

(17) (1860) 8 0. B. (N. S.) 831. 



7,92 , INDIAN LAW RIPOETS. [VOL/XLIIL' 


M.ATfiUEA 

Mohan 

; .SxiliA; 

^ V, ■ 

Kam.Kitmar 

Saha 

AND 

Chittagong 
District 
' Board.' 


have the effect, by implication, of affecting their rights in respect to the 
former transaction. 

JVobie V. Ward (1), Doedem. Biddtdph v. Poole (2) referred to. 

Where the question is, whether the one party is set free by the action 
of the other, the real matter for consideration is whether the acts or 
conduct of the one do or do not amount to an intimation of an intentioii 
to abandon and altogether to refuse performance of the contract The 
true question is whether the acts and conduct of the party evince an 
intention no longer to be bound by *the contract. 

Mermj BUel and Iron Company v. Naylor Benzon d Co. (B), General 
Bill-posting Co, v. Atkinson (4) referred to. 

The Court requires as clear evidence of the waiver as of the existence 
of the contract itself, and will not act upon less. 

Carolan v. Brahazon (5) referred to. 

Where a corporation receives money or property under an agreement, 
whicli turns out to be ultra tires or illegal, it is not entitled to retain the 
money. The obligation to do justice rests upon all persons, natural and 
artificial ; if one obtains the money or property of otliers, without authority, 
the law, independeiitiy of express contract,, will compel restitution or 
compensation. 

Cliapleo V. Brmismich Building Society (6) referred to. 

As an ordinary rule a respondent in an appeal is not entitled to urge 
eross-objections except as against the appellant. But rule 2‘2(.5) of Order 
XLI of the Code of 1908 has materially altered the pre-existing law by 
the substitution of the words “party who may be affected by sucli objection” 
for the word “appellant ” contained in section 56l(,?) of the Code of 1882. 
Further, rule BB of Order XLI has conferred wide discretionary powers on 
tiie Court of Appeal to a’ter the decree of the Go art below as the case may 
require. 


Second Appeal by Mathura Mohan Saba and 
others, the defendants. 

This appeal arises ont of five analogous title suits. 
The facts, briefly stated, are these. The plaintiff’s case 
in suit No. 435 (the facts of this case will give us an idea 
of the facts in the other suits as well) is “that the 
laud described in the schedule belongs to the plaintiff 

(1) (1866) 4 H. & C. 149 ; (3) (1884) 9 App. Gas. 434. 

L. B. 1 E-TCh. 177. (4) [1908] A. C. 118, 12-i 

(2) (1848) 11 Q. B. 713. (5) (1846) 3 3. & L. 200. 

(6) (1881) 6 Q. B. D. 696. 
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in Jcaemi-dar-tapa right. Out of the said land 10 
gandas shahi is in his khas possession and 10 gandas 
shaki is in the occirpation of the tenant defendant 
No. 1 under the plaintiff. The plaintiff has his 
godown on the said khas plot of land; that the de- 
fendant No. 1 and the members of his family out of 
malice and sid proposed to the District Board to 
acquire the same for a tank and made a gift of Es. 1,016 
in December 1895 and the District Board duly asked 
the I.and Acquisition Department to acquire the same, 
but the possession of the plaintiff was not interfered 
with and the plaintiff remained in possession for 
more than 12 years acquiring further right by adver.se 
possession ; that although the land was acquired the 
plaintiff did not withdraw the compensation money. 
The plaintiff all along objected to the same and on the 
representation of the said facts Mr. Skrine, the then 
Commissioner, made the following remarks: — “The 
Government after all, by its letter No. 2903, dated 
21st May 1898, ordered the relinquishment of the same 
and the then Collector, Mr. Anderson, ordered to give 
up the land to the respective owners.” Then, by a 
letter No. 775, dated 31st August 1898, the plaintiff was 
directed to deposit Rs. 25 costs incurred in acquisition 
and to refund land acquisition money (not with- 
drawn) with a view to return the land to him. The 
plaintiff, accordingly, hj challan. No. 2, dated 6th Sep- 
tember 1898, deposited the same amount. Again 
another notice was issued upon the plaintiff on 
16th of December 1898 to refund land acquisition com- 
pensation money (Rs. 530-5 annas), but the plaintiff, 
on the 11th January 1898, filed an objection intimating 
that no money was withdrawn. That after a great deal 
of correspondence, the then Chairman, Mr. Lea, asked 
the plaintiff to give a donation of Rs. 1,000 to the 
dispensary, to deposit Rs. 957-11-1 pie the total of the 
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1913 laud acquisifcioa compensation and a stamp of the 
Matuuha value of Rs. 10 for a conveyance. The plaintifl; com- 
Moir.tN plied with this request. The Secretary to the Dispau- 
'V. sary Committee received the said sum of Rs 1,000 and 
the plaintiff deposited the money and the stamp. The 
Asa conveyance was di-awn up but not executed although 
^ DisTPiivr " plaintiff was given to uirderstand that it would 
Boat;!.. be executed. The plaintiff then came to know that 
without completing the conveyance as arranged and 
without notice to the plaintiff, the defendant No. 2, 
without properly notifying, eau.sed the land to be sold 
in collusion with the defendant No. 1 who, in spite of the 
plaintiff’s objection to the sale, caused the sale of the 
land of the schedule on 22nd February 19 :9 for Rs. 1,200. 
The plaintiff lias had his godown on the land and has 
had possession of the same for more than 12 years. 
The plaintiff submitted that the sale was a direct 
refusal to convey. He also submitted that the District 
Board had no saleable interest in the land and it had 
no right to cause the sale of the land and contended 
that the sale was ineffective. That, inasmuch as the 
defendant No. 1 threatened the plaintiff with the 
demolition of his godown on enforcement of his 
purchase by suit — the plaintiff was comjielled to bring 
this suit to prevent the damage. That the plaintiff 
moved the authorities first not to put the m ihal 
■ to sale and then to annul the sale but to no pur- 
pose. The plaintiff, therefore, prayed among other 
things : (fl) that the plaintiff, kaemi-dar-tapa and right.s 
by adverse posse.ssion be declared and established; 
(&) that the defendant be directed not to give and 
take delivery of possession; (c) or that the laud be 
returned to the plaintiff as agreed upon and con- 
veyance executed within a time fixed by the Court 
and in default for the Court to execute the conveyance 
in his favour and that the plaintiff’s possession be 
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confirmed ; (d) and also in the alternative the defend- 
ant be made liable for compensation to the extent of 
Rs. 1,957-11-1 pie and interest as compensation thereon 
at 1 per cent, per annum from the date of payment 
and same interest up to the date of valuation. 

The defendant No. 1 Ram Sundar, before his death, 
filed a written statement denying most of the allega- 
tions of the plaintiflr. The written statement stated 
that, at the request of Babu Kailash Chandra Das, 
Vice-Chairman of the District Board, Babu Ram 
Kainal Shaha made over Rs. 1,016 to the District 
Board to excavate a good drinking- water-tank at 
Paragalpur village to remove the want of the villa- 
gers for good drinking water and the Board accepted 
the money. Accordingly the District Board moved 
Government to acquire the land in suit and other lands 
were acquired and the District Board was put into 
possession with the result that the interests which the 
previous owners had in these lands came naturally 
to an end. The plaintiff, after the acquisition and 
possession of the land by the District Board, entered 
upon the land in suit as a mere trespasser. For 
reasons unknown to this defendant the District Board 
gave up the idea of excavating the tank and under 
instructions from Government (the previous owners 
of the several i>lots were asked to take back their 
respective plots on payment of the co.st price but 
they did not) the lands were sold by imblic auc- 
tion on the revenue sale day (22nd February 1909) 
after due service of notice for sale and this defend- 
ant purchased the land at Rs. 1,290— the highest price 
offered at sale — and was duly put into possession 
on the 31st of July 1909. This defendant duly ob- 
tained a sale certificate and a Deed of Release by the 
Board. As the plaintiff opposed this defendant to hold 
possession of the land the defendant has brought a 
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title suit against the plaintiif in the Munsiff’s Gourt. 

M ATi~KA The written statement further stated that the plaintiff’s 
suit was had for misjoinder of causes of action and 
‘ parties and also was barred by limitation. The de- 
fendant No. 2, the District Board, supported the main 
AND allegations of the defendant No. 1 and contended 
that it had no concern with the donation made by 
Board, the plaintiff to the Dispensary Committee and it was 
ready to refund the money deposited by the plaintiff 
for the conveyance and finally that it was not liable 
for damages, interests and costs. 

The four other suits were brought by thof deceased 
Ram Sundar Saha and his co-sharers to recover posses- 
sion of the land — already subject-matter of litigation — 
and some other ifiots acquired by Government for the 
District Board and sold by auction to the plaintiff 
Ram Sunder. 

The Court of first instance decreed suit No. 435 
with modification. Ram Kumar Saha was ordered to 
get back Rs. 992-11-1 from the District Board, defend- 
ant No. 2 with interest at 6 per cent. The other four 
suits were decreed with costs. The plaintiff’s title 
to the lands in suit were declared and he was given 
a decree for possession with mesne profits and costs 
against Ram Kumar Saha. 

Four appeals were then preferred to the District 
Judge by Ram Kumar Saba ; namely, one appeal by 
him in his suit and three appeals by him in three of 
the four other suits : the lands comprised in these 
three suits were identical with what was comprised 
in his suit. Consequently the subject-matter of the 
controversy before the District Judge was restricted 
to that portion of the land which originally belonged 
to Ram Kumar Saha. The District Judge in the suit 
of Ram Kumar Saha modified the decree of the Pri- 
mary Court. He confirmed the decree in his favour 
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for Rs. P92-11-1, but lie made the recovery of this 
sum from the District Board conditional on his 
making over possession of the land to the Board 
within six months. In the other three suits brought 
by Ram Sundar Saha he allowed the appeals by 
Ram Kumar Saba and dismissed the claim for posses- 
sion on the ground that the sale of the 22nd of 
Febiniary was inoperative in law. The representa- 
tives of Ram Sundar Saha, who had died in the 
interval, have jireferred four appeals to this Court 
and have contended that the sale mentioned was 
valid and operative. Ram Kumar Saha has pre- 
ferred a memorandum of cross-objections in the appeal 
which arises out of his suit and has argued that he 
had a good title to the land and was entitled at any 
rate to a decree for specific performance against the 
Board. 

Sir RashbeJiary Ghose and Bobu Dhirendra Lai 
Kastgir, for the appellants. 

Babu Mahendra Nath Boy and Babu Gimada 
Charan Sen, for the respondents. 

Babu Kshitish Chandra Sen, for the District 
Board. 

Cur.adv.vult. 

Mookbrjeb AND Chatterjea JJ. The history of 
the litigations, which have culminated in these 
appeals, consists principally of matters of record, and 
has not formed the subject of controversy in the 
elaborate arguments addressed to this Court. In 1895 
one Ram Kamal Saha made over a sum of money to 
the District Board of Chittagong for the acquisition 
of a tract of land, in order that a tank might be 
excavated thereon for the benefit of the inhabitants of 
the locality. On the 15th June 1897, the usual decla- 
ration was published under the Land Acquisition Act J 
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1915 tlie land was, it! due course, delivered to and became 
MAna'K.v vested in the District Board on the 11th and 21st 
Feijruary 1S98. It subsequently tran.spired that Ram 
' Kuinal Saha, the donor, was not moved by motives of 

piildic philanthropy, but that his real object a.s also 
AND the object of Ram Sundar Saha, now represented 
^DmwT' appellants, his three sons, was to spite his 

BoAitii. relation Eamkumar Saha (the respondens in these 
appeals) who was owner of a substantial portion of 
the property' acquired. As Mr. Skrine, the then Com- 
missioner of the Chittagong Division, observed, the 
country was honeycombed with tanks, and it was, 
simply monstrous to wish to pull down godowns and 
buildings to excavate another tank. The result was 
that, on the 7th March 1898, the District Board decided 
to abandon the project ; but as possession of the land 
acquired had already been taken, the G-overnment 
was not at liberty to withdraw from the acquisition 
under section 48 (i). of Act T of 1894. The Bengal 
Government accordingly informed the Commissioner, 
on the 21st May 1898, that the Government could 
not withdraw from the acquisition of the land at that 
stage, and forwarded the opinion of the Superintend- 
ent and Remembrancer of Legal Affairs, that if the 
Board did not want the land, they could arrange 
with the original owners or others to take the land 
off their hands at the price paid for its acquisition. 
On the 29th August 1898, the Board intimated to 
Ramkumar Saha that as they had abandoned the 
project, it had become necessary to retnrn the laud 
to its original owner, and they enquired of liim, 
whether he was willing to take back the land on 
payment of Es. 25 as the expenses of acquisition. 
The owner, who was obviously anxious to get back 
the laud, which he had lost by reason of what was 
essentially an unwarrantable misuse of the machiuery 
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provided in the Land Acquisition Act, deposited the 
amount in the Treasury on the 6ch September .1898. 
The Land Acquisition Collector, aijparently in igno- 
rance of these proceedings, called upon Ramkumar 
Saha on the 16th December 1898, to receive Es. 538-5-6 
as compensation for that portion of his land which 
had been acquired for the benefit of the District 
Board. On the 10th January 1899, Ramkumar Saha 
wrote to the Land Acquisition Collector and refused 
to take the compensation money on the ground that 
he had already accepted and acted upon the offer of 
the Board to retransfer the land to him on payment 
of Rs. 25. The sum held in deposit by the Land 
Acquisition Collector as compensation was subse- 
quently made over by him to the District Board. 
The District Board, however, did not execute a con- 
veyance in favour of Ramkumar Saha, and, so far 
as we can gather, the latter also did not press for 
a regular deed. The reason, no doubt, was that not- 
withstanding the proceedings for acquisition he con- 
tinued in actual occupation of the land. More than 
two years later, on the 27th November 1900, the 
Land Acquisition Collector intimated to Ramkumar 
Saha that Rs. 957-11-1 had been spent for acquisition 
of the land, that Rs. 538-5-6 which at one time 
stood to his credit as owner of the land acquired, 
had been made over to the District Board, and that 
the land would be given to him on payment of the 
balance, Rs. 491-5-7. This offer, so far as can be made 
out from the record, covered not only the land of 
Ramkumar Saha which had been acquired for the 
District Board, but also other lands in the neighbour- 
hood which had been acquired for the purposes of the 
same project of excavation of a tank. On the 4th 
December 1900, Ramkumar Saha deposited in the 
Treasury the entire smn of Rs. 957-11-1 ; and on or 
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about the same date, a draft conveyaace in his favour 
was drawn up on a stamped paper purchased at his 
cost for Rs. 10. The conveyance, however, for some 
unexplained reason, was neither executed nor register- 
ed. About a year later, on the 2nd August 1901, the 
Bengal Government intimated to the Oommis-sioner of 
the Chittagong Division that the land should be offer- 
ed to the original owners at cost price, and that if they 
declined, it should be .sold by public auction. The 
letter added that in either case, the net sale-proceeds 
should be given to the donor or his personal represent- 
atives who had paid the cost of acquisition. On the 
24th February 1902, the District Board issued a letter 
to Ramkumar Saha and informed him that if he did 
not, within thirty days, deposit Rs. 538-5-6 as price of 
the land and Rs. 13-9-6 as cost of acquisition (total 
Rs. 551-15-0) to take back his land, the land would be 
sold by public auction. Obviously the District Board 
authorities overlooked that a much larger sum than 
what was demanded had already been deposited by 
Ramkumar Saha. The record does not show what re- 
ply was submitted by the latter. We know, however, 
that on the 20th October 1902 the Land Acquisition 
Collector intimated to Ramkumar Saha and several 
other persons (some of them apparently his superior 
landlords, and others his tenants) that they should on 
payment of Rs. 872-2-3 within 6th November 1902, 
take back the land, and, that otherwise, it would be 
sold by public auction. The notice explained, on the 
face of it, that the sum demanded was obtained by 
deduction of Rs. 118-9-9, that is, 15 per cent, from 
Rs. 990-12-0 (which was the cost of acquisition of the 
land in four parcels under four declarations ; the re- 
spective amounts were Rs. 50-8-3, 36-11-0, 62-8-10 and 
841-10-0). The record does, not show what followed 
upon this notice, but, it is plain, that the Land 
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Acquisition Collector overlooked that a much larger 
sum than what he demanded had been deposited nearly 
two years before. The position now was that Ram- 
kumar Saha did not get a title deed for the whole land, 
although he had fully complied with the requisition 
of the District Board and of the Land Acquisition 
authorities. Meanwhile, on the 17 th May 1903, the 
Commissioner of Chittagong had asked permission of 
the Board of Revenue to restore the acquired land to 
the original owners. Why this was done is not ex- 
plained because we know that on two previous occa- 
sions, namely, on the 21st May 1898 and on the 2nd 
August 1901, the Local Government had, expressly or 
impliedly, approved the proposal for retransfer of the 
land to the original owners it is useless to speculate 
whether the letter of the 17th May 1903, was written, 
because the previous correspondence and the orders 
contained therein were overlooked. The record shows 
that on the 29th May 1903, the Board of Revenue held 
that their sanction wos not necessary, and that as the 
land had vested in the District Board, the latter were 
competent to effect the proposed retransfer to the ori- 
ginal owner. What action was taken by the District 
Board on receipt of this reply does not transpire from 
the evidence on the record; but we find that on the 
24th March 1904, Ramkumar Saha petitioned to the 
District Board for retain of Rs. 992-11-1, which had 
been in depo.sit then for several years (the sum was 
made up of Rs. 25 paid on the 6th September 1898, 
Es. 10 paid on account of stamp on the 3rd December 
1900, and Rs. 957-11-1 deposited on the 4th December 
1900). No notice was taken of this application by the 
District Board authorities. Ramkumar Salia waited 
for three years and renewed his application on the 
9th June 1907, but with no better result. He again 
renewed his application on the 12th August 1907. 
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Upon this application, the Chairman of the District 
M.siiiuiiA Board, on the 26th December 1907, directed tliat the 
sum might be refunded, because in his opinion, the 
V. land should be retained and the tank constructed ; he 
added in his note that the acceiitance of the refund by 
ANfi Ramktrmar Saha would estop the latter in any claim 
unexecuted conveyance and he sitecifically 
BftAfin. directed that the applicant might be asked to take the 
money. This instruction, however, was not carried 
out ; the order of the Chairman was not notified to 
Ramkumar Saha, nor was the money ever paid or 
tendered to liim, though an attempt is made in the 
oral evidence to show that a clerk of the DivStrict 
Board office verbally communicated the substance of 
the order of the Chairman to an ofiScer of Ramkumar 
Saha. The fact remains, that the money is even now 
in the hands of the District Board authorities. On the 
22nd February 1909, the District Board put up the land 
to auction. Ramkumar Saha, who was in occupation 
all this time, as soon as apprised of the intentions of 
the Board, appeared and objected to the sale on the 
ground tliat the Board had already contracted to sell 
the property to liim. The objection was summarily 
overruled, and the property was sold to Ram Sundar 
Saha as the highest bidder for Rs. 1,280. On the llth 
May 1909, what is called a sale certificate was issued 
to the purchaser; as the property was not specifically 
described in this document, the Chairman of the 
District Board executed in favour of the purchaser a 
deed of release on the 12th July 1909. Symbolical 
possession of the property is said to have been deliver- 
ed to the pxrrchaser on the 17th August 1909 ; but he 
was not able to obtain actual possession. The result 
was that on the 28th September 1909 the purchaser 
instituted four suits in the Court of the Munsif of 
Chittagong for declaration of title by purchase and 
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for recovery of possession from Ramkumar Saba; the I9t5 
District Board of Chittagong was not joined as a party 
defendant to these suits. The purchaser instituted 
four different suits, apparently on the ground that the ’ 
land had been acquired in four distinct parcels on the 
basis of four declarations under the Land Acquisition and 
A ct. On the 16th December 1909, Eainkumar Saha 
instituted a cross-suit in the Court of the Subordinate Board. 
Judge of Chittagong, against Earn Sundar Saha, the 
purchaser, and the Ciiairnnin of the District Board. 

This suit relates only to that portion of the land which 
had originally belonged to Ramkumar Saha. The 
plaint formulates the relief claimed as follows : — first, 
that the title of the plaintiff in kaemi-dir-tapa vig]it 
and right by adverse possession be declared ; secondly, 
that the purchaser defendant be restrained in his . 
attempt to take possession ; thirdly, that the District 
Board be made to execute a conveyance in his favour 
and that his possession be eon-flrmed; fourthly, that 
he be awarded a decree for damages for Rs. 1,957-11-1 
with interest and costs ; that he be granted 

such relief as the Court might think fit. Subsequently 
to the institution of this suit, the suits in the Court 
of the Munsif were transferred to the Court of the 
Subordinate Judge and the five suits were tried 
together. The Subordinate Judge, in the suit of 
Ramkumar Saha, allowed him a decree for Es. 992-11-1 
against the District Board, with interest thereon from 
date of judgment until payment. In the suits by Ram 
Sundar Saha, the Subordinate Judge gave him a decree 
for possession with mesne profits and costs against 
Ramkumar Saha. Four appeals were then preferred 
to the District Judge by Ramkumar Saha, namely, 
one appeal by liim in his suit, and three appeals by 
him in three of the four other suits ; the lands com- 
prised in these three suits were identical with what . , 
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was comprised in his suit. Consequently the subject- 
M.vTrtnisA matter of the controversy before the District Jndge 
restricted to that portion of the land, which 
‘ originally belonged to Ramkutnar Saha. The District 
Ba5i KtfHAE Judge in the suit of Ranikumar Saha modified, to his 

■ ■ oAilA ' » ' 

AND detriment, the decree of the primary Court, He. cou- 

' fRmed the decree in his favour for Rs. 992-11-1, but 
Board. he made the recovery of the .sura from the District 
Boanl conditional on his making over possession of 
the land to the Board within six months. In the 
other three suits, brought by Ram Sundar Saha, he 
allowed the appeals of Ramkumar Saha and dismissed 
the claim for possession on the ground that the sale 
of the 22ncl February 19U9 was ino iterative in law. 
The repre.sentatives of Ram Simdar Saha, who had 
died in tlie interval, have preferred four appeals to 
this Court and have contended that the sale mentioned 
was valid and operative. Ramkumar Salia has pre- 
ferred a memoraudura of cross-objections in the appeal 
which ari.ses ont of his suit and has argued that he 
had a good title to the land aiitl was at any rate 
entitled to a decree for specific performance against 
the District Board. Notice of the memorandum of 
eros.s-objectioas was, however, served at fir.st only 
on the appellants, and when this was brought to the 
notice of the Court, the hearing of the api)eals was 
.adjourned, at the request .of the Counsel for the 
District Board, to enable him to consider the position 
and to receive adequate instructiojis ; it was ulti- 
mately intimated to the Court tiiat the District Board 
^supported the eonteutiou of theappeliant.sand oppo.sed 
the cro.ss-objections of their co-re.spoudeiu, Ramkumar 
■Saha. The appeals have been elaborately argued on 
iboth sides, and the. points which emerge for consid- 
eration as also the facts whereon thej^ are based, may 
he briefly summarised. 
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The laud now in dispute admittedly belonged 
originally to Ramkumar Saha. At the instance of 
Eamkainal Saha and Ramsundar Saha, the land was 
acquired under the Laud Acquisition Act and was 
-vested in the Chittagong District Board for the exca- 
-vatiou of a tank. The project was subsequently aban- 
doned, and the District Board, with the concui'rence 
of the Local Government, decided to return the land 
to the original owner on payment of the actual ex- 
penses of the acquisition, as no compensation had 
been previously paid to him. The District Board, 
through their Vice-Chairman, then made an offer 
to Ramkumar Saha to return the land to him, if he 
paid Rs. 25, as the expenses of acquisition. This 
offer was forthwith accepted, and the money was 
deposited in the Treasury. Though no formal con- 
veyance was ^executed, Ramkumar Saha continued 
in occupation, presumably on the strength of this 
agreement. Two years later, a second offer was made 
to Earakumar Saha by the Land Acquisition Collector, 
oil behalf of the District Board, to transfer to him 
the whole of the land acquired (inclusive of the land 
covered by the previous agreement) if he would pay 
Rs. 957-11-1 which had been assessed as eompensa- 
tioii. This offer was also accepted, and the amount 
demanded was forthwith deposited. A draft convey- 
ance was prepared, but was not executed for some 
unexplained reason. More than a year later, the Dis- 
trict Board, through their Chairman, offered to Ram- 
kumar Saha to retransfer to him his portion of the 
land on payment of Rs. 538-5-6, the amount assess- 
ed as compensation therefor, and Rs. 13-9-6, the pro- 
portionate amount of expenses of acquisition. A few 
months later, the Land Acquisition Collector on behalf 
of the District Board, offered to retransfer the land 
to Ramkumar Saha, his landlords and his tenants, if 
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1916 Es. 990-12-0 was paid. What took place on these 
MAT^ra offers, does not transpire from the record; but two 
Mohas years later, Ramkumar Saha petitioned for refund 
of his deposit ; this was of no avail, and a renewed 
application three years later was equally fruitless. 

Asn On a third application by him, some months later, 

CmTTAGosQ ohairman of the District Board directed a refund. 

District 

Board, but his order was neither communicated nor carried out. 
More than a yeai* afterwards, notwithstanding protest 
by Ramkumar Saha, the District Board put up the 
land to auction, when it was purchased by Ram 
Sundar Saha, who had, 11 years earlier, set the machin- 
ery of the Land Acquisition Act in motion to deprive 
his rival of the land in suit. The purchaser, however, 
was not able to obtain actual possession and was 
obliged to sue for recovery of possession, with the 
result that a cross-suit was instituted b^’’ Ramkumar 
Saha with a view to perfect his own title or to re- 
cover damages from the District Board. The out- 
standing features of the case, then, are, tliat Ram- 
kxunar Saha has never been paid any compensa- 
tion for his land, and has, on the other hand, paid 
to the District Board authorities, with a view to 
obtain a retransfer thereof, a sum of Rs. 992-11-1 of 
which the Board had enjojmd the benefit for 9 years 
at the date of the institution of the suit. The only 
question is, what are the legal rights of the parties; 
for, there is not much room for doubt as to where 
the ju.stice of the case lies. It is convenient to ex- 
amine, at the outset, the position of Ram Sundar 
Saha who w'as the first to come into Court and to 
launch these litigations. 

There is no controversy that under .section 16 of 
Act I of 1894, the title vested absolutely in the 
District Board when possession of the land acquired 
was taken by the Collector on the 11th and 21st 
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February 1898. The question arises, whether that 
title has been subsequently transferred to Ram Sundar mathcra 
S aha. The District Judge has held that the answer 
must be in the negative. The purchaser relied upon i,. 
the sale certificate granted to him on the 14th May 
1909, and the release executed in his favour on the A<n 
12th .Jul 3 ^ 1909 ; the Court of Appeal below has held 
that neither is of any avail. Secdcn 54 of the Trans- Board. 
fer of Property Act provides that a sale of tangible 
immoveable property of the value of Bs. 100 and up- 
wards can be made, only by a registered instrument. 

The sale certificate was not registered and cannot 
consequently operate as a valid conveyance. The 
release was registered, but it does not purport to be 
a conveyance, and was stamped, not as a conveyance 
bat as a release ; as stated on the face of it, it was 
granted, because the property covered by the sale- 
certificate was not described with sufficient precision 
in that document. A release of this character cannot 
operate to transfer title, because, as has been repeat- 
edi 3 ^ ruled in this Court, title to land cannot pass by 
a mere admission when the statute requires a deed; 

Jadu Nath v. Rap Lai (1) Dharam Ghand v. Manji 
Sahu {2) and Narak Lali'^. Mangoo Lull (3j. The 
decision in Hemendra Nath v. Kumar Nath (4) 

[which at an earlier stage is reported in Hemendra 
Natli Y. Kumar Nath {5)'] is distinguishable ; there 
this Court held upon a cmistructiou of all the terms 
of the particular instrument that though called a deed 
of disclaimer it operated as a deed of transfer; the 
Court did not formulate any general proposition of 
universal application that a deed of release has alwaj^s 


(1) (1906) I. L. R. 33 Calc. 967 : 

10 C. W. N. 660 ; ' 

•1 C. L. J. 22. 

(2) (1912) 16 C. L. J. 436. 


(3) (1911) 22 C. L. J. 380. 

(4) (1908) 12 C. W. N. 478. 

(6) (1804) I. L. R. 32 Calc. 169 ; 
9 G. W. N. 96. 
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the same operation as a conveyance. But even if tlie 
release in this case could, by any stretch of 
be construed as a conveyance, there would be a fatal 

objection to its validity. Neither the release ^ 
sale certificate fulfils the requirements of Rule 98 of the 

-i," Statutory Rales made by the 
CHiTTAGose ]^5tb Deceiuber 1885 under section 138 (a) ^ ®' 

Act III of 1885 (Bengal Local Self-Government Act). 
Rule 98 is in these terms: “every transfer of im- 
moveable property, vested in a Board, shalLbe made 
by an instrument under the Common Seal, signed by 
the Chairman and by two members of the Board, and, 
where these rules require the previous approval o 
the Commissioner of the Division, the fact that the 
transfer is signed with such approval shall be dis- 
tinctly expressed.” This rule must be read along 
with Rale 93, which, so far as relevant to the present 
matter, provides that “no immoveable property vested 
in a District Board shall, except with the previous 
anproval of the Local Government and in such manner 
and on such terms and conditions as that Government 
may approve, be transferred by the Board by way of 
sale.” The effect of these two rules, consequently, is 
that no immoveable property vested in a District 
Board can be sold, except with the previous approval 
of the Local Government and except by an instrument 
under the Common Seal signed by the Chairman and 
by two members of the Board. Neither the sale certi- 
ficate nor the release fulfils this condition as both 
the documents, though sealed and signec y ^ 
Chairman, were not signed by two members of the 
Board. The Appellants have sought to escape from 
this difficulty by a two-fold argument, namely, 
that Rules 93 and 98 are ultra vires ; und, seconcU)/, that 
Rule 98, if intra vires, is directory and not manda- 
tory. 
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In support of the first contention, reference has 
been made to sections 20 and 138 (d) of Beng. Act III 
of 1885. The former section defines a District Board as 
a Body Corporate -with power to acquire and hold 
property both moveable and immoveable, and, subject 
to any rules made by the Lieutenant-Governor under 
the Act, to transfer any such property held by it and 
to contract and do all other things necessary for the 
purposes of the Act. A District Board has, conse- 
quently, power to transfer property held by it, subject 
to any rules made by the Lieutenant-Governor under 
the Act. Section 138 (d) authorises the Lieutenant- 
Governor to make rules consistent with the Act 
for the purpose of regulating the powers of District 
Boards to transfer property. The appellants have 
argued that this authorises the Lieutenant-Governor 
to frame rules which impose restrictions on aliena- 
tions, but not to frame rules which prescribe the 
formalities to be observed when alienations are made. 
After careful consideration of the argument addressed 
to us, we are unable to accept this contention. The 
expression “ regulate the powers,” when applied to a 
rule, appears to us to be comprehensive enough to 
include, not onlj^ I’ules which restrict the power of 
alienation to property of specified value and kind, 
but also rules which regulate the mode in which the 
alienation is to be effected. It is conceivable, for 
instance, that the rules may prescribe that a District 
Board may sell land for one purpose and not for 
another, or that the sale can be made only with 
the assent of tlie Local Government when the value 
of the land exceeds a prescribed limit, or that the 
conveyance is, in certain cases, to be executed by the 
Chairman alone, while, in other cases, it is to be 
signed';by the Chairman and a member of the Board. 
Rules framed in this behalf may, without undue stretch 
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1915 of language, be deemed to be rules regulating tlie 
Mathl'ha powers of the District Board. The term “ regulate ” is 
Mohan defined as follows iii the Oxford Dictionarj', Vol. YIII, 
p. 379 : " to control, govern or direct by rule or regula- 
RamKi-mab tions, to subject to guidance or restrictions, to adapt 

,, SVH\' ' ' ' ■ ■■ ' ■ ' ■ " ' ■ ■ ' ' ' ' " '■ ^ ■' 

and to circumstances or surroundings.” Consequently, a 
rule to regulate a power may be a rule to restrict 
Board, the exercise of the power as also a rule to guide the 
exercise of the power; though, as Lord Davey said 
in Municipal Corporation of Toronto v. Virgo (1), 
authority to regulate does not include a iiower to 
prevent or prohibit, because, in the language of Lord 
Watson in Attorney-General v. Attorney-General (2), 
a power to regulate assumes the conservation of the 
thing which is to be made the subject of regulation. 
Subject to this qualification, a rule framed for the 
purpose of regulating the power to transfer property 
may deal with the extent as also the mode of exercise 
of that power. In our oiiinion, Rules 93 and 98 are 
not ultra vires. In the interpretation of the .scope of 
section 138 (d), some stress may also be laid upon the 
ciroumstanc.i that immediately after the enactment of 
the section by the Legislature, the construction now 
accepted by us was placed thereon by the authority 
charged with the duty of framing the rules. As was 
explained in Baleshwar v. Bhagiralhi (3), it is a 
well-settled princiiile of interpretation that Courts in 
construing a statute will give much weight to the 
interpretation put upon it, at the time of its enactment 
and since, by those whose duty it has been to construe 
execute and apply it, although such interpretation has 
not by any means a controlliug effect upon the Courts 
and may be disregarded for cogent and persuasive 
reasons. We may add that if the contention of the 

(1) [1895] A. C. 88 (3) (1P08) I L R. 33 Calc. 701, 713 ; 

(2) [1896] A. C. 348. 12 C. \V. V. 657 ; 7 0. L. -I. 563. 
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appellants were to prevail, the object of the Legisla- 
ture would obviously be defeated ; instead of a simple 
and definite rule as to the mode in which transfers are 
to be effected, we would have here all the uncertainty 
which prevails in other systems of law as to the 
manner in whiclv transfers may be validly effected by 
a Corporate Body. 

In support of the second contention, namely, that 
Rule 98, if not tiUm is merely directory and 

not mandatory, it has been argued that the rule does 
not, by the use of negative words, expressly provide 
that a valid transfer can be effected in no other way, 
and reference has in this connection been made to 
the decisions in Liverpool Borough Bank v. Turner 
(1) mid. CJole Green (%). In the first of these cases, 
it was ruled that although the Merchant Shipping Act, 
1854, contains no provision negativing the validity 
of a mortgage made otherwise than according to the 
terms of tlie Act, the whole scope of the Act is to that 
effect, and an equitable mortgage is consequently 
invalid. In the second case, it was ruled that a con- 
tract within the scope of section 151 of Stat. 3 and 4 
Will. TV, Oh. 68 is not void, though not signed “ by 
the Commissioner or b}’’ any three of them, or by their 
clerk” as prescribed by tihat section. In our opinion, 
the contention of the appellants is not well founded. 
Rule 98 must be read along with Rule 93, and the 
latter rule does use appropriate words to indicate that 
no immoveable property vested iii a District Board 
can be transferred by way of sale, except in such 
manner as the Local Government may approve. The 
intention is clearly manifest that a transfer shall not 
be made e.^cept in the manner iJrescribed by Rule 98. 
The whole aim and object of the law would plainly be 

(1) (I860) 1 Jo!m. & H. 159 ; (2) (1843) 6 M. & ft 872, 890. 

2 Deft. F. & J. 502, 507. 
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defeated, it here, the command to do the thing in a 
particular manner did not imply a prohibition to do it 
in any other ; indeed the language used in Rule 
leaves no room for doubt as to, the intention : Jolly v. 

The decisions relied 
The 
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observations of Lord Campbell, L. 0., in Liverpool 
Borough Bank v. Turner (3), show that a transfer in 
a mode other than that prescribed may be null and 
void, even though there are no negative words in the 
statute declaring that all transfers in any other form 
shall be null and void. No universal rule can be laid 
down for the construction of statutes, as to whether 
mandatory enactments shall be considered directory 
only or obligatory with an implied nullification for 
disobedience ; it is the duty of Courts of .lustice to try 
to get at the real intention of the Legislature by care- 
fully attending to the whole scope of the statute to be 
construed: Howard y. Boding ton (i). The decision 
in Cole v. Grreen- (5) seems, at fi.rst sight, to assist the 
coatention of the appellants, but on clo.ser examina- 
tion, turns out to be clearly distinguishable, as there 
the clause iu question, according to strict grammatical 
construction, was held not to form part of the proviso ; 
the judgment of Tindal, C. J., shows that if the latter 
part of the section could be treated as part of the 
proviso, it would havp been deemed imperative and 
not directory only. Here, however. Rule 98, when 
read with Rule 93, shows that the requirement as to 
signature by two members of the Board is mandatory 
and not di rectory. This is shown also by an applica- 
tion of a useful test, namely, do the statutory xjrescrip- 
tions affect the performance of a duty or do they 

(1) (1852) 7 Exch. 820. (4) (1877) 2, P. D. 203. 

(2) (1882) 20 Gh. D. 315. (5) (1843) 6 M. & (i. 872, 890. 

(3) (1860) 1 John & H. 159 ; 

2 DeG. F. & J. 602, 507. 



81S 


TGL. XLIII.] CALCUTTA SERIES. 


relate to a privilege or power. It is well settled that 
where powers or rights are granted with a direction 
that certain i-egulations or formalities shall be com- 
plied with, it is neither unjust nor inconvenient to 
exact a rigorous observance of them as essential to 
the acquisition of the right or authority conferred: 
Caldoiv V. Pinell (1). On the other hand, where a 
public duty is imposed and the statute i-equires that 
it shall be performed in a certain manner or within a 
certain time or under other specified conditions, such 
prescriptions may well be regarded as intended to be 
directory only, when injustice or inconvenience to 
others, who have no control over those exercising the 
duty, would result, if such requirements were deemed 
essential and imperative. The distinction between 
the two classes of cases is illustrated by the decisions 
in Ward v. Beck (2), Stapleton v. Haymen (3), The 
Andahisian (i), LeFenvre y. Miller (5), Cope y. 
Thames Haven My. Co. (6), Diggle v. London and 
Blackwall Ry. Co. (7), Frend v. Dennett (8), Corn- 
wall Mining Co. v. Bemxett (9), Irish Peat Co. v, 
Phillips (10), Botiomleif s Case (11) and i?e Gifford and 
Bury (12). These cases show that when a public body 
or a company is established by statute or incorporated 
for special purposes only, and is altogether the crea- 
ture of Statute Law, the prescriptions for its acts and 
contracts are imperati ve and essential to their validity. 


(1) (1877) 2 C. P. D. 662. 

(2) (1863) 13 G. B. (N. S.) 668 ; 

134 E. K. 691. 

(3) (1864)2 H. & C. 918 ; 

133 B. R. 858. 

(4) (1878)3 P. D. 182. 

(5) (1857) 8 B. & B. 321 ; 

112 E. R. 582. 

(6) (1849) 3 BxcU. 841 ; 

77 R. B. 859. 


(7) (1850) 6 Bxch 442. 

(8) (1^58) 4 0. B. (N. S.)576 ; 

114 E. B. 859. 

(9) (1860) 5 H. & N. 423; 

120 B. B. 670. 

(10) (1861) 1 B. & S. 598 ; 

124 B. R. 680. 

(11) (1880) 16 Oh. D. 681. 

(12) (1888) 20 Q. B. D. 268. 


1915 

Mathura 
Mohan 
Saha 
v . ' , 

Ram KiTMAi^ 
Saha 

AND 

Chittagong 

District 

Board. 


INDIAN LAW REPORTS. [VOL. XLIII. 


814 


1915 

Mathura 

Mohax 

Saha 

V. 

11 . m Kumar 
Saha 

: AND 

Chittagong 

Distuict 

Board. 


The case of Freud y. Dennett (1) is specially instruc- 
tive. The Public Health Act, 1848, enacted that con- 
tracts exceeding £10 in value should be sealed with 
the seal of the Board ; that they should contain certain 
particulars; and that every contract so entered into 
shall be binding; provided always that before con- 
tracting for the execution of any work, the Board 
shall obtain from the Surveyor a written estimate of 
the ijrobable expense of executing it and keeping it in 
repair. The first of these requisites was decided to be 
imperative, and a contract unsealed was consequently 
held inoperative against the Board and the I'ates. 
But the provision which required an estimate, was 
held to be merely a direction or instruction for the 
guidance of the Board and not a condition precedent 
essential to the validity of the contract: Hunt v. 
Wimbledon Local Board (2), Eatoyi v. Busker (8), 
Bi'ooks V. Torquay (4), British Insulated Wire Co. 
V. Prescot (5), Nowell v. Worcester (6) and Bonar v. 
Mitchell (7). This meets completely the argument 
of the appellants that if any of the provisions of 
Rule 98 be deemed mandatory, the same character 
must be imputed to all its provisions. The view we 
take is sui)ported by the principles deducible from 
the decisions in Ashbury By. Co. v. Riche (8), 
Chasteauneuf v. Copeyron (9) and Young v. Mayor 
of 'Royal Leamington Spa (10). In the case last men- 
tioned, the House of Lords ruled that section 174 of 
the Public Health Act, 1875, which enacts that every 
contract made by on Urban authority, whereof the 
value or amount exceeds £50, shall be in writing and 


(1) (1S58) 4C. B. (X. S.) 576. 

(2) (1878) 4 C. P. D. 48. 

(3) (1881) 7 Q. B. D. 529. 

(4) [1902] 1 K. B. 6,01. 

(5) [1895] 2 Q. B. 46.3. 


(10) (1883) 8 App. Gas. 5l7. 


(6) (1854) 9 Bxcli. 457 ; 

96 R. U. 793. 

(7) (1850) 5 Excli. 415. 

(8) (1875) L. B. 7 K. L. 653. 

(9) (1882) 7 App. Gas. 127. 
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sealed with the Common Seal of such atifchority, is i9io 
obligatory and not merely directory. Lord Bramwell mathuea 
observed : “ the Legislature has made provisions for 
the protection of rate-payers, share-holders and others, 
who must act through the agency of a x'epresentative 
body, by requiring the observance of certain solem- and 
nities and formalities, which invoL’e deliberation and "^DigTEicT*^ 
reflection . That is the importance of the seal . It is idle Board. 
to say, there is no magic in a wafer. It continually 
happens that carelessness and indifference on the one 
side and the greed of gain on the other, cause a disregard 
of these safeguards, and impj-ovident engagements are 
entered in to. The decision may be hard in t his case 
on the plaintiffs, who may not have known the law. 

They and others must be taught it, which can only 
be done by its enforcement.” A similar view has 
been taken in a long line of cases in the Courts of the , 

United States, where the principle has been rej)eatedty 
affirmed that if the charter or constituent act of a 
Cori>oration prescribes a j)articalar mode in which the 
property of the Corporation shall be disposed of, that 
mode must be pursued: Platter Elkhart County (1),. 

Crow Y. Warr&n Comity (2) Aiui Shimer v. Phillips- 
barg (3). The point was discussed with character- 
istic clearness and striking logical force in able and 
interesting opinions by Field, C. J., in what are known 
as the City Slip Cases in California where it was ruled 
that sales of real estate belonging to the city by its 
officers, under the authorit^y of an ordinance not 
adopted in accordance with statutory requirements, 
were void and did not pass title to the purchasers : 

McCraken v, San Francisco (4), Grogan v. San 

(1) (1885) 103 Ind. 360 ; 

; 2vN.::E. :544.- 

(2) (1888)118 Ind. 51 ; 

20 N. E. 642 


(3) (1896) 58 N. J. L. 506 ; 

33 Atl.'852. 

(4) (1860) 16 Calif. 591. 
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1915 Francisco (1), and Pimental v. hSan Irancisco (2L 
Mathura There is thus no escape from the position tliat neither 
Mohan the sale certificate nor the release has operated to 
transfer title to the appellants. 

Eam Kumar It is further clear that they do not constitute even 
AND a valid contract for sale, because Eule 103 requires 
*^r)\'sTEicT° every contract or agreement entered into by any 
Board. District Board in respect of a sum or involving a 
value above Es. 500 shall be sanctioned at a meeting, 
be in 'writing, be signed bj^ the Chairman and t-wo 
other members of the District Board and shall be 
sealed with the Common Seal of such District Board. 
The rule adds that unless so sanctioned and executed, 
such contract shall not be binding on the District 
Board. It has been finally argued that the objection 
to the title of the appellants should not have been 
allowed to prevail, as the sale was admitted [S'aiyesTt 
V. Dhunpul (3)] and that, at any rate, the trial should 
have been postponed to enable the appellants to com- 
plete their title by securing a duly executed instru- 
ment from the District Board r v. Adarji (4:), 

There is no force in either of these contentions. The 
appellants came into Court as plaintiffs and must 
succeed on proof of a valid title. Their title was 
challenged by the defendants, and though the factum 
of the sale by auction was admitted, it was asserted 
that the title had not been transferred thereby. The 
appellants had ample opj)ortunity to produce a properly 
executed conveyance from the District Board, if they 
could, but they have not done so. The case before us 
clearly does not fall within the class of decisions 
where it has been ruled that a suit need not be dis- 
missed merely because the authority for its institution, 
such as a certificate under the Pensioms Act, 1861, or 

(1) (1861) 18 Calif. 590. (3) (1896) I. L. R. 24 Calo. 20. 

(2) (1863) 21 Calif. 351. (4) (1877) I. L. R. 3. Bom. 312. 
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section 78 of the Land Registration Act, or, section 60 
of the Bengal Tenancy Act, or, section 4 of the Sncces- 
sion Certificate Act is not j)roduced with the plaint. 
The cases on this subject will be found review'ed in 
the judgment of this Court in Sarat Chandra v. 
Apurha Krishna (1) and need not be re-examined 
hei’e. They are distinguishable, as the plaintiffs here 
had no title at all at the date of the institution of the 
suit. We hold accordingly that the District Judge 
has correctly found that Ramsundar Saha had no 
enforceable title at the date of the commencement of 
his .suits, which must be deemed to have been rightly 
dismissed. The inference follows that the title to the 
land in dispute is still vested in the District Board, 
and we must, consequently, examine the rights of 
Ramkumar Saha against that body, which form the 
subject of enquiry in his suit. 

There is no controversy upon one fundamental 
point, namely, that after the land in disjpute had be- 
come vested in the District Board, they abandoned the 
project to excavate a tank and obtained the sanction 
of the Local Goveimment to retransfer the land to the 
original owner. The question is whether there is a 
valid contract for such transfer enforceable at the 
instance of Ramkumar Saha against the District 
Boai’d. It cannot be disputed that there was an offer 
by the District Board to Rani kumar Saha on the 31,st 
August 1898, to reconvey the land to him upon 
payment of Rs. 25 as actual expenses of acquisition 
and that the offer was accepted by him when he made 
the requisite deposit on the 6th September 1898. This 
plainly constituted an enforceable contract. Rule 102 
of the statutory imles iirovides that every contract 
made by or on behalf of a Board in respect of a sum 
or involving a value exceeding Rs. 50 shall be in 
(1) (1911) 14 C. L. J. 55. 
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writing and shall be signed by the Chairman, or Vice- 
Chairman of the Board. As the contract in this case 
was for re-transfer of the land for Rs. 25, neither 
Rule 102 nor Rale 103, which apply respectively to 
contracts in excess of sums of Rs. 50 and Rs. 500, has 
consequently any apiolication, but we know that the 
offer of the 3lst August 1898 was, as a matter of fact, 
signed by the Vice-Chairman. It has not been proved 
that the Vice-Chairman had no authority to make this 
particular offer ; no copy of the rules, if any, framed 
by the District Board under section ‘62(e) of the 
Bengal Local Self-Government Act as to the powers 
to be exercised by the Chairman or Vice-Chairman, 
has been produced. We must assume that the Vice- 
Chairman was competent to make the offer, specially, 
as his act has never been specifically repudiated in 
these proceedings. T he document whereby the o riginal 
offer was made, is apparently not in existence, and the 
draft copy kept in the office has been produced ; it is 
consequently impossible to say, whether the original 
bore the seal of the District Board; but if a seal is 
necessary, it is to be presumed, as Lord Denman says 
in Doedem Pennington v. Taniere (1), against the 
Corporation that everything has been done that was 
necessary to make it a binding contract upon both 
parties. The Statutory Rules, however, do not express- 
ly require that a contract of this description should 
be sealed. The omission to affix the seal would not, 
therefore, affect the validity of .the contract. The 
strict rule of the ancient Common Law, no doubt, was 
that a Corporation could only act under its seal and 
was not bound by written contracts not under seal. 
This rule, however, was relaxed in many cases at an 
early date, and where a Corporation is acting within 
the scope of the legitimate purposes of its institution 
(1) (184S) 12 Q. B. 998, 1013. 
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even parol conlracts made by its aiitliorised ajjents 
raise implied promises, for the enforcement of whicli an 
action may well lie, specially where there is no express 
statutory requirement of a contract under seal and the 
benefit of the contract has been enjoyed by the Corpora- 
tion : 6 Viu. Abr.267 ; 1 Wins. Saund. 615, 616 ; 1 Black- 
stone Com. 475 ; Lawfo7'd v. Billet'icay Sural Coun- 
cil (I ), Douglass V. Shyi Urban Dislrict Council (2)^ 
Melbomme Banking Corporation v. Brougham (o)j 
Bank of Golmnbia v. Patteson (4). This is borne 
out by the statement of Fry in his classical treatise 
on Specific Performance of Contracts, 1911, section 648 : 

“ It appears to be clear that such part performance as 
will prevent an ordinai’y defendant from setting up 
the defence of the Statute of Frauds, will jrrevent the 
defendant company from setting up either that defence 
or a defence grounded on the absence of the corporate 
seal or of the statutory formalities in accordance "with 
which the comiiany may be enabled to contract. This 
was clearly laid down in the case of Wilson v. West 
H. H. and By. Co. (5), and there are other authoi’ities 
leading to the same conclusion.” Reference is then 
made to Marshall v. Corporation of Queenborough 
(6), Maxwell V. Dulwich College (7), mentioned in 
Carter v. Dean of Ely (8), London and Biriningha^n- 
By. Co. V. Winter (9), Earl of Lmdsey v. Great 
Northern By. Co. (10), Crook Y.Corpo^'ation of Se > ford 
(11), and Mayor of Drogheda v. Holmes (12). Amongst 
more recent decisions, reference may usefully be made 

(1) [1903] 1 K. B. 772. (8) (1835) 7 Sim. 211, 222 ; 

(2) [1913] 2 Ch. 407. , 40 R. R. 113, 121. 

(3) (1878) 4 App. Gas. 156. (9) (1840) Cr. & l>h. 57, 63. 

(4) (1813) 7 Cranch. 299. (10, (1853) 10 Hare 664. 

(5) (1864) 34 Bear 187 ; (11) (1870) L. R. 10 Eq. 678 ; 
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to the judgment of Neville, J., in Hoare v. Kingsbury 
Urban Council (I), which shows that the exception 
based upon the doctrine of part performance cannot 
be applied where, as in Frend v. Dennett (2), and 
in Young v. Corporation of Leamington (3), the 
contract is, by statute positively required to be 
under seal ; to hold otherwise would in effect be, as 
Liudley L. J. said {Young v. Corporation of 
Leamington (4)], to repeat the Act of Parliament and 
to deprive the rate-payers of that protection which 
Parliament intended to secure for them. In the case 
before us, however, the Statutory Rules do not render 
a seal necessary for the validity of this class of 
contracts, and the doctrine of part performance may 
well be applied; the District Board have had the 
benefit of the money paid by Ramkumar Saha and 
have allowed him to remain in occupation of the land 
and to incur expenditure thereon for many years on 
the basis of the contract. It is worthy of note that the 
contract in this case is not nim in the sense 

that it is beyond the scope of the authority of the 
District Board as a Corporate Body under any circum- 
stances; such contract is not affected by the class of 
decisions, whereof Ashbury By. Co. v. Biche (5) may 
be taken as the type. We hold accordingly that there 
was an enforceable contract on the 6th September 
1898. 

Two questions next require consideration, namely, 
first, has there been an implied rescission of this 
contract by a substituted agreement ; and, secondly, 
has there been an implied rescission of the contract 
by abandonment. As regards the first i^oint, we have 
to bear in mind that, subsequent to the agreement of 

(1) [1912] 2 Ch. 452. (3) (1883) 8 App. 517, 522. 

(2) (1858) 4 C. B. (N. S.) 576 ; (4) (1882) 8 Q. B. D. 579, 585. 

5 L. T. 73 ; 114 B. B. 859. (5) (1875) L. B. 7 H. L. 653. 
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the 6th September 1898, an offer was made to Rain- 
kumar Saha by the Collector on behalf of the District 
Board on the 27th November 1901) to re-transfer the 
entire land to him (inclusive of the land acquired 
from him as also from others) if he would make the 
required deposit. He maybe deemed to have accepted 
this offer on the 4th December 1900, when he paid 
into the Treasury the amount demanded. What, then, 
was the legal effect of this transaction ; did it amount 
to an implied rescission of the original agreement 
by a substituted agreement? The answer must be 
in the negative, first, because the second agreement 
was only more comprehensive than, but in no way 
inconsistent with, the first agreement; and, secondly, 
because, the second agreement was inoperative in 
law. 

As regards the first point, it is well-settled that a 
contract need not be rescinded by an express agree- 
ment to that effect ; if the parties make a new and 
independent agreement concerning the same matter 
the latter may be construed to discharge the former, 
when the terms of the latter are so inconsistent with 
those of the former that they cannot stand together: 
Qilherty. Hall (1). The true principle is that one 
contract is rescinded by another between the same 
parties, when the latter is inconsistent with and 
renders impossible the performance of the former ; but 
if, though they differ in terms, their legal effect is the 
same, the second is merely a ratification of the first, 
and the two must be construed together; where the 
new contract is consistent with the continuance of 
the former one, it has no effect unless and until it 
is performed ; Hunt v. South Eastern By. Co. (2)^ 
Dodd V. Churton (3), Patmore v. Colburn (4), and 

(1) (1831) 1 L. J. Ch, 15. (3) [1897] 1 Q. B. 662. 

(2) (18751 45 L- J‘ C. P. 87. (4) (1834) 1 Or. M. & E. 65. 
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191.') Thornhill y. Neats il). The same view has been 
MATHtiRA adopted ill the Courts of the United States Droiy/i v. 

Norrest (2), JRhoades v. Chesapeake Ny. Co. IS) and 

Saha / 

V. McDaniels y. Bohinson {i). It is farther well-.settled 
that where parties enter into a conte|ct, which, if 
.AND valid, would have the effect, by implication, of rescin- 
^ Dimrict^ ding a former contract;, and it turns out that the 
Boaed. second transaction cannot opemte a.s the jiarties 
intended, it does not have the effect, by implication, 
of affecting their rights in respect to the former 
transaction. As observed in Willes, J., in Noble v. 
Ward (5), this is in accordance with a series of cases 
which will be found referred to in the second of the 
Egremont Oases, Doe dem. Biddulph y. Poole (&). A 
similar viev? w^as taken in JSritt v. Aylett (7). In 
the case before us, the second agreement was inopera- 
tive in law, as it contravened the provisions of Rule 
108 of the Statutory Rules previously mentioned. We 
cannot, consequently, hold that the original agreement 
of the 31st August 1898 was, by implication, re.scinded 
by the subsequent agreement of the 4th December 
1900. 

As regards the second point, we have to consider 
whether the agreement of the 6th September 1898 
w^as impliedly rescinded by abandonment, when 
Ramkumar Saba applied to the District Board, on the 
24th April 1904, 9th June 1907 and 12th August 1907 
for return of the sum previously paid by him ; for, 
there is no dispute that where one party, by acts 
and conduct, evinces an intention no longer to be 

(1) (I860) 8 C. B. (N. S.) 831. (5) (1867) 4 H. & C. 149 ; 

(2) (I89l) 63 Vermont 557 ; L. H. 1 B.Kch 177 ; L. It. 2 

14 L. R. A. 80. Exoh. 135 ; 143 R. R. 534. 

(8) (1901) 49 W. Va. 694 ; 87 Am. (6) (1848) 11 Q. B. 713 ; 

St. Rep. 826 ; 65 L. R. A. 170. 75 R. B. 607. 

(4) (1854) 26 Vermont 316 ; (7) (18,50) 11 Arkansas 475 ; 

52 Am. Dec. 574; ' 52 Am. Dec. 282. 
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bound by tbe contract, tlie otber party will be justified 
in regtirding himself as emancipated from continued 
liabilitj^ under the contract. The rule on this subject 
was formulated by Lord Coleridge, C. J., in Freeth 
Burr {V)-. ‘’where the question is, whether tbe 
one party is set free by the action of the other, 
the real matter for consideration is. whether the acts 
or conduct of the one do or do not amount to an 
intimation of an intention to abandon and altogether 
to refuse performance of the contract. I say this 
in order to explain the ground upon which, I think, 
the decision in these cases must rest. There has been 
some conflict amongst them. But I think it may be 
taken that the fair result of them is, as I have stated, 
namely, that the true question is, whether the acts 
and conduct of the party evince an intention no 
longer to be bound by the contract.” This exposition 
has been twice affirmed bjy the Hoa.se of Lords. In 
Mersey Steel and Iron Co. v, Naylor Benson <5* Co. (2) 
Selborne, L. C., said: “you must look at the actual 
circumstances of the case in order to see whether the 
one party to the contract is relieved from its future 
performance by the conduct of the other ; you must 
examine what that conduct is, so as to see whether it 
amounts to a renunciation, to an absolute refusal to 
Ijerform the contract, such as would amount to a res- 
cission, if he had the power to rescind, and whether 
the other party may accept it as a reason for not 
performing his part.” In the same case, Lord Black- 
burn added: “ where there is a contract which is to be 
performed in future, if one of the parties has said to 
the other in effect, if you go on and perform your side 
of the contract, I will not perform mine, that in eflfeet 
amounts to saying “ I will not perform the contract.” 
To the same effect is the observation of Lord Collins 
(1) (1874) L. E. 9 G.P. 208. (2) (1884) 9 App. Gas. 434, 438. 
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1915 in Qsneral Billposting Co. Y. Atkin.son (1): ‘‘ the trae 

Mathce^ question is, whether the acts and conduct of the 

Mohan party evince an intention no longer to be bound by 

j./ the contract.” As renunciation is thus based on an 

;.bsolute abandonment of the contract, it follows, as 
and Bowen, L. J., said in J5oston Dee j5 Sea Fishing Go. y. 
^DisTmcT*^ AnseW (2), that a rescission of the contract implies 
Boaed. that you relegate the parties to the original position 
they were in before the contract was made ; that can- 
not be where half the contract has been performed. 
It is also well-settled that the Court insists upon clear 
and precise evidence of a mutual intention to deter- 
mine and abandon the contract : Robinson v. Page (3) 
and Backhouse v. Crosby (4).” Sugden, L. 0., said in 
C'aroto?i V. 5ra6a.son (5): “ the Court requires as clear 
evidence of the waiver as of the existence of the con- 
tract itself, and will not act upon less.” To the same 
: effect is his observation in Moore v. Crofton (6). 

j Smith, M. R., in Clifford v. Kelly (7) and in Car tan 

V. Bury (8), quotes with approval the statement of 
Lord St. Leonards in his celebrated work on Vendors 
ii and Purchasers (1862), Ch. 4, section 9, j)ara. 3, p. 168 : 

“ An abandonment of the whole agreement, clearly 
made out (for the Court will look at the evidence 
with great jealousy^, is a good defence in equity:” 
ill BrO'phy v. Connolly (9), Chambers v. Betty (10), 

Homan v. Skelton (11), Chubb v. Fuller (12), Lloyd 
i V. Collett (13), Reymlds v. Nelson (14), Garrett v. 

: (1) [1909] A. C. 118, 122. (7) (1858) 7 Ir. Oh. Hep. 333. 

(2) (1888) 39 Ch. D. 339, 365. (8) (1860) 10 Ir. Ch. Bep. 387, 400. 

(3) (1826) 3 Russ. 114 ; (9) (1857) 7 Ir. Ch. Rep. 173. 

27 B. R. 26. (10) (1815) Beatty 488. 

(4) (1737) 2 Bq. Gas. Abr. 32. (11) (1860) 1 1 Ir. Ch. Bep. 75, 97. 

(5) (1846) 3 J. & L. 200, 209 ; (12) (1858) 4 Jur. N. S. 153. 

9 Ir. Eq. Rep. 224. , (13) (1793) 4 Brown C. C. 469. 

(6) (1846) 3 J. & L. 438, 445 ; ■ (14) (1821) 6 Madd. 8 ; 

7 Ir. Eq. Rep. 344. 22 R. B. 225. 
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Besboroitf/h (1), Cubitt V. Blake (2) and Earl of Rosse 
V. Sterling (3). Now let us examine the relative .situa- 
tion of the parties in the light of these principles. 

The applications hy the plaintiff for return of his 
money do not state explicitly that he wished to rescind Komar 
the contract. His conduct, indeed, was inconsistent asd 
with any such possible implication ; he did not offer 
to quit possession of the land on receijit of the money. Boaed. 
In fact, if he rescinded the contract and gave up the 
land, he would be entitled not only to a return of his 
money, but also to compensation assessed under the 
Land Acquisition Act. The Chairman, when he 
recorded the order for return of the money, no doubt, 
noted that if the plaintiff took back the money, he 
might find himself estopped in his attempt to enforce 
the contract not, indeed, the earlier contract, but the 
later agreement which formed the basis of the unexe- 
cuted draft conveyance ; in any event, his remarks 
show that he, at any rate, thought that there w’^as a 
subsisting contract between Rainkumar Saha and the 
District Board. But whatever the result might have 
been, if the plaintiff had actually received back his 
money, the incontestable fact remains, that the amount 
has not yet been paid to him. The order of the Chair- 
man was never communicated to him; the money has 
never been tendered, much less actually paid to him. 

The District Board have never sought to obtain pos- 
session of the land from him, as they would unques- 
tionably be entitled to do on a rescission of the 
contract. The plain truth is that whatever may have 
been recorded on paper, both parties have conducted 
themselves as if there had bean no reschssion ; they 
have not been relegated to the original position they 
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occupied before the coutract was made. Their conduct 
has been inconsistent with the theory of rescission, 
and when for the first time, more than :t. year after the 
order for refund had been recorded by the Chairman, 
the District Board attempted to sell the land as if they 
were emancipated from continued liability under the 
contract, the plaintiff forthwith protested and relied 
upon the contract, and there is no room for doubt that 
whatever might have been said, nothing had been 
done, up to that stage, on either side, on the hypothesis 
that the contract had been abandoned. The demand 
of a return of the deposit is not by itself conclusive 
evidence of an intention to abandon the contract ; but 
where, as in Whalen v. Smart (1), such demand is 
accompanied by other conduct consistent only with 
an intention to rescind, the vendee who has so acted 
cannot later seek specific performance, for, as has been 
said, a non-existent contract cannot be specifically 
enforced. We hold accordingly that the conduct of 
the parties does not show that the contract was res- 
cinded, and it has not been urged that, apart from this, 
the conduct of the plaintiff has been .such that though 
it does not amount to rescission, it still disentitles 
him from insistence on specific performance, as was 
held in Price v. Assheton (2) and Price v. Dyer (3). 
The conclusioii follows that, at the date of the institu- 
tion of this suit, there was a valid contract specifically 
enforceable by the plaintiff against the District 
Board. 

No question of limitation obviouslj’ arises under 
Article 113 of the Schedule to the Indian Limitation 
Act, as the plaintiff had notice, for the fir.st time, on 
the 22tid February 1909, that the performance was 

(l) (1909) 194 N. Y. 495;, (2) (1834) 1 Y. & G. Exch. 82 ; 

87 N. E. 819. ; 41 R. R. 222. 

(3) (1810) 17 Ves. 356 ; 11 R. R. 102. 
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refused, aud the suit was instituted within three years 
from that date. 

The question next arises, whether the plaintiff is 
entitled to the assistance of the Court in any other 
manner. The District Judge has made in his favour 
a conditional decree for recovery of Rs. 992-11-1 from 
the District Board. In the view we take of the right 
of the plaintiff to enforce specific performance of the 
contract of the 6th September 1898, it is plain that this 
decree must be modified. The plaintiff is not entitled 
to a return of the sum of Rs. 25 paid on the 6th Sep- 
tember 1898 ; but he is entitled to a return of the sum 
of Rs. 957-11-1 paid on the 4th December 1900 when 
he accepted the second offer. The second agreement, 
as we have already seen, is not enforceable and never 
superseded the original contract. Consequently, the 
District Board are not entitled to retain the money 
paid by the plaintiff thereunder. It cannot be dis- 
puted that where a Corporation receives money or 
property under an agreement, which turns out to be 
ultra vires or illegal, it is not entitled to retain the 
money. The obligation to do justice rests uiJon ail 
persons, natural and artificial ; if one obtains the 
money or property of others without authority, the 
law, independently of express contract, will compel 
restitution or compensation : i?aftA:m v. Emigh{i). 
This is good sense and based on sound principle. The 
relief is granted, not upon the illegal contract, nor 
according to its terms, but on an implied contract of 
the Corporation to return, or failing to do that, to 
make compensation for property or money which it 
has no right to retain ; to maintain such an action is not 
to affirm but to disaffirm the illegal contract : Central 
Transport Co. v. Pullman Pqlace Gar Co.(2). As Bag- 
gallay, L. J., said in Ghapleo v. Brimsuick Building 
(1) (1910) 218 U S. 27. (2) (1890) 139 U, S. 24. 
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Society (1), if tbe company has received the benefit 
of tbe payment, if, for instance, that amount has 
found its way to tbe credit of its i)anking account, tbe 
plaintiff might have been enabled to establish a claim 
against the company to the extent of the benefit derived 
by it from the transaction : Latvlord v. Billericay 
Ihiral Council (2) and Dougl'iss v. Rhyl Urban 
District Council (3;. In the case before us, the plain- 
tiff is clearly entitled to a return of Rs. 957-11-1 
together with interest thereon f rom the date of deposit 
to the date of realisation. 

One other question requires consideration, namely, 
whether the plaintiff is entitled to relief against the 
District Board by way of cross-objections to the decree 
in an appeal pieferred by the other defendants. It 
need not be disputed that as an ordinary' rule, a res- 
pondent in an appeal is not entitled to urge cross- 

Bishiin 
V. Deo- 

moorat (5), Kalhi y . Manni (6), J aclunandan v. Deo- 
Naraiti (7;, Nur ey Harrison (8) and Abdul 
Ghani v. Muhammad (9). But rule 22 (5j of Order 
XLI of the Code of 1908 has materially altered the pre- 
existing la-w by substitution of the words “ party who 
may be affected by such objection ’’ for the ’word 
“ Appellant ” contained in section 5(il (5) of the Code 
of 1882. It may further be observed that Rule 33 of 
Order 41 has conferred wide discretionary powers on 
the Court of Appeal to alter the decree of the Court 
below as the case may require. In the case before us, 


objection.s except as against the appellant 
Churn v. Jogenclra Nath {C), Sabiuddin 


(1) (1881)6Q. B. D.696. 

(2) [1903] 1 K. B. 772, 786. 

(3) [1913] 2 Ch. 407. 

(4) (1898) 1. L. B. 26 Calc. 114.' 

(5) (1903) I. L. R. 30 Calc. 655. 


(6) (1900) 1. L. B. 23 All. 93. 

(7) (1911) 15 C. L. J. 61 ; 

16 C. W. N. 612. 

(8) (1913) I. L. B. 37 Bom. 5ll 

15 Bom. L. R. 781. 


(9) (1905) I. L. R. 28 All. 95. 
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the Salia defendants, who are appellants in this Conit, 
have attacked even the conditional decree made by the 
District Jndge in favour of the plaintiff ; the appeal, 
in fact, re-opens the whole matter in controversy and 
calls upon the Court to re-examine the questions in 
dispute from all possible points of view. That appeal 
has been supported by the District Board respondeiit. 
The plaintiff-respondent has been constrained, with a 
view to ensui’e his safety, to take cross-objections, 
which, if successful, would make his title unassailable. 
These objections, no doubt, primarily touch the co- 
respondent, but that co-respondent has throughout 
supported the defendants-appellauts against the plain- 
tiff-respondent. No question of surprise arises, as 
every party has been given full notice and opportunity 
to place his own case before the Court in its true bear- 
ing. The circumstances are thus obviously of a very 
special character ; the District Boai’d has decided to 
part with the land acquired for a purpose which has 
fallen through. The substantial question is whether 
relief should be granted in respect of that land to the 
original owner or to the subsequent purchaser. If we 
allow the cross-appeal, though relief is granted in form 
against the District Board, the ultimate result is that 
the title of the original owner is secured as against 
the subsequent i)urchaser. In these peculiar circum- 
stances, it is in no sense unjust that effect should be 
given to the cross-objections. There is no answer to 
the cross-objections on the merits, while the appeal 
itsself is, as we have seen, groundle.ss. The cross- 
objections must, consequently, succeed, while the 
appeal cannot be sustained. 

We may add that even if we had declined to enter- 
tain the cross-objections, and had merely dismissed the 
appeal, the practical result would have been identical 
with what will be the consequence of our decree. The 
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plaintiff Ramkumar Salia has been in undisturbed 
possession of the land all along, notwithstanding the 
acquisition. His possession became adverse to the 
Board on the '21st February 1898; consequently, he 
acquired an indefeasible title on the 21st February 
1910. If the conditional decree made by the District 
Judge be maintained, tlie plaintiff need never take 
back the deposits, but he wiil be entitled to receive 
from the Collector the compensation awarded under 
the Land Acquisition Act. The plaintiff thus achieves 
the end he has in view, namely, retention of posses- 
sion of the land; that possession can no longer be 
disturbed by the District Board. Counsel for the 
District Board fully appreciated the difficulties of the 
situation ; he complained that the decree of the District 
Judge is ineffectual for his purposes, as it does not 
entitle the District Board to recover possession of 
the land by execution and on payment of the decretal 
amount to the plaintiff. The obvious answer is that 
the decree cannot be modified, in the way suggested, 
in favour of the District Board ; the Board are not the 
plaintiffs in the suit, anti have never chosen to appeal 
against the decree made by either Court. 

We have finally to consider the question of costs. 
In the three appeals in which the decree of the District 
Judge is affirmed, the appellants will pay the costs of 
the respondents in this Court. In the other appeal, in 
which the appeal is dismissed and the cross-objections 
allowed, the appellants will also pay the costs of the 
plaintiff-respondent. But the costs of the plaintiff, 
both ill the primary Court and in the Court of the 
District Judge, should, in our opinion, be paid by the 
District Board: Thornhill v. Weeks (1). The history 
of this protracted- litigation proves conclusively that 
the whole difficulty has been created by the utterly 
(1) [19151 l Oh. 106. 
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uabusinesslike maniiei’ in ■which the transactions re- 
viewed by us have been carried on ever since 1898 by 
the District Board of Chittagong. There is no exagger- 
ation whatever in the quaint observation, embodied in 
one of the office notes in the record, that this matter 
“ remained to be decided from a long time owing to 
different opinions of different officers.” One can only 
hope that the long delay and uncertainty, which have 
characterised the proceedings of the Board in this 
particular matter, furnish but a solitary instance of 
the way in which business is transacted by a Corpora- 
tion created for purposes of public utility. The net 
result to the plaintiff has been that though his land 
was acquired under very doubtful circumstances in 
1898, he has had to wait for more than 18 years to get 
back his property, not’withstanding that he has, in the 
interval, responded promptly to every demand of the 
District Board. 

The result of our decision may now be summarised. 
Appeals Nos. 1979, 198 ) and 1981 of 1912 are dismissed 
with costs. Appeal No 1243 is dismissed, but the 
cross-objections therein are allowed and the decree of 
the District Judge discharged. In lieu thereof, we 
direct that the suit (435 of 1909 > out of which that 
appeal arises, do stand decreed in the manner follow- 
ing. The plaintiff Ramkumar Saha is awarded a 
decree for specific performance of the contract of .sale 
of the land mentioned in tiie schedule to the plaint, as 
against the District Board of Chittagong ; the Board 
is directed to execute a conveyance in his favour in 
accordance with law. On failure of the Board to 
execute the conveyance, the plaintiff will be at liberty 
to proceed in accordance wdth Order 21, Rules 32 and 
34 of the Code, The possession of the plaintiff will 
be confirmed, and should it transpire that he has 
been d ispossessed, he wdil be restored to posse.ssion in 
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execution of the decree of this Court, as explained in 
Madan Mohan v. Oaja Prasad (1) and Fateh Chand v. 
Narsing Das (2). The plaintiff will, in addition, have 
a decree, against the District Board, for Es, 957-11-1 
together with intere.st thereon at 6 per cent, per 
annum from 4th December 1900 to the date of realisa- 
tion. The plaintiff will have his costs in the Courts 
of the Subordinate Judge and the District Judge from 
the District Boaid, and his costs in this Court from 
the other defendants. A self-contained decree, which 
will set out the various sums in detail, will be drawn 
lip in this Court, 

It has been brought to our notice that the District 
Board have not been correctly described in these pro- 
ceedings in accordance with section 20 of Bengal Act 
III of 1885. The cause title of the plaint will accord- 
ingly be amended and the expression “ District Board 
of Chittagong ” will be substituted for “ the Chaii'- 
man of the District Board, Chittagong.” 

(1) (1911) 14 C.L.. 1.159. (2) (1912) 22 C. L. J. 383. 

S. K. B. 
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APPEAL FROM ORIGINAL CIVIL. 

Before Sa7iderson Woodroffe and Mooherjee JJ. 

LALJEB MAHOMED 

V, 

GUZDAE.^ 

Appeal — Questions of Fact — Weight to be given to the opinion of Trial Judge 
— Duty of Court of Appeal — Practice— Broker' s Commission. 

Decision of a Judge sitting on the Original Side decreeing a claim for 
comniissoin reversed on appeal on questions of fact [Sandersojt C.J. dis- 
senting]. 

Principles guiding the Court of Appeal in dealing with the findings of 
fact arrived at by a Judge of the Court of first instance discussed. 

Appeal by defendant Laljee Mahomed, from the 
judgment of Greaves J. 

In this suit the plaintiff, Dadabhai Jivanji Guzdar 
as assignee of one Moses Judah, claimed to recover 
from the defendant the sum of Rs. 2,000 alleged to be 
due ^is commission to Moses Jndah. It appears that 
Laljee Mahomed, "who was the Managing Director of 
the Laljee Oil Mills Company Limited, advertised the 
Mills for sale in the Calcutta Exchange Gazette at the 
end of May or the beginning of June 1911. On the 13th 
June 1911, the defendant gave Moses Judah, who was 
a broker, a letter in the following terms : “ I agree to 
allow you to sell my above Oil Milt at Rs. 40,000 only. 
You will get brokerage 5 per cent, on the same when 
the said mill will be sold' through you. This condition 
in force till fortnight (15 days) from date.” The 
defendant signed this document in Nagri and added 
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certain words in Gnzerati, tlie correct transiafcion of 
whicli was “ on the sale proceeds being received in 
hand, brokerage will be paid.” 

On the 25th June 1911, the defendant received a. 
letter from one Batnknath Boodhnath in the following 
terms : “ I see in the ExchaiKjs Gazatte that, you are 
going to sell yonr Oil Mill at Narcoldanga. I went 
twice to your office, but unfortunately could not find 
yon there. I shall, however, call at your Oil Mill to- 
morrow with an expert Engineer’s opinion and will 
give you offer for the same. I may buy for myself or 
sell to my friends.” This was followed by a letter- 
dated the 26th June from Batnknath to the defendant, 
as follows: “As per our conversation wTth your 
Mr. Laljee Mahomed we intend to purchase the above 
mills ... at a cash price of Rs. 35,000 on the following 
condition . . .” The condition was stated and an 
alternative offer made of Rs. 40,000 on certain terms. 

On the 8th August 1911, Batnknath agreed to jrur- 
chase the property for the. sum of Rs. 40,000, the pay- 
ment to be Rs. 10,000 cash on registration and the 
balance by hundis. The purchase was completed on 
the 27th September 1911. 

Moses Judah claimed from the defendant the sum of 
Rs. 2,000 by way of commission in respect of the sale 
under the terms of the letter of the 13th June 1911 and 
on being refused payment brought this action. He 
died during the pendency of the action, and the appel- 
lant by virtue of an assignment from the executrix of 
the deceased was substituted as plaintiff. 

The plaintiff’s case was that Judah ijitroduced the 
purchaser Batuknath to the defendant and induced 
him to consent to pay the sum of Rs. 40,000 for the 
mills, and that this occurred wdthin the fifteen days 
allowed by the letter, though the sale tvas not com- 
pleted till a later date. Batuknath supported the 
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plaintiff’s ease. Tlie defendant denied that Judah had 
acted as broker in the transaction, and relied mainly 
on the correspondence and on the circumstance that 
he had allowed the lanrchaser “brokerage” at ^ per 
cent. 

The case came on for hearing before Greaves J., 
who accei)ting the evidence of Batnknath, found that 
the sale to Batnknath was effected through the instru- 
mentality of Judah and that the plaintiff was entitled 
to the commission claimed and decreed the suit in 
favour of the plaintiff . 

From this judgment the defendant Laljee Mahomed 
appealed. 

Mr. S. C. Mookerjee (with him Mr. S. K. Roy)., for 
the appellant. On the i^roper construction of the letter 
of the 13th June 1911, commission was payable only 
in the event of the sale being completed within 15 
days : Chapman v. Winson (1), Biirchell v. Cowrie 

Blockkouse Collieries, Ltd. (2). Assuming it was 
sufficient that the purchaser should be secured within 
fifteen days, this has not been established. The 
learned Judge merely found that the sale was effect- 
ed through the instrumentality of Judah without 
reference to the time limit. The finding itself was 
erroneous. In the face of the coi’respondence and the 
allowance of brokerage to the purchaser, the latter’s 
evidence cannot be believed and should not have been 
accepted. Stokes v. Soonder Nath D. Khote (3) and 
Kishan Prasad Sin ha v. Parnetidii Narain Sinha (4) 
also cited. 

Mr. Lanfij ord James (with him Mr. S. Ghosh), for 
the respondent. From the evidence of the purchaser 
Batuknath it is clear that Judah acted as the broker in 
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the transaction and induced him to ijurchase the 
property. The learned Judge has accepted Batnknath 
as a witness of truth, and his finding ought not to be 
interfered with. If Judah induced the purchase, from 
the correspondence, it is clear, lie must have secured 
the purchaser within the fifteen days. That wms all 
he was obliged to do under the letter of the 13th June 
and he was entitled to his commission. It was not 
necessary that the whole of the sale proceeds should 
be paid in cash. 

Sanderson C.J. In this case the plaintiff, as 
assignee, claims Rs. 2,000 which is alleged to have been 
due by way of commission to Moses Judah who has 
died since the suit was instituted. 

The defendant being the owner of certain oil mills 
was anxious to sell them. They were mortgaged to a 
Bank for Rs. 35,000 and at the end of May or the 
beginning of June 1911, the mills were advertised for 
sale in the Exchange Gazette. On the loth June 1911, 
the defendant gave Moses Judah a letter in the follow- 
ing terms and signed by the defendant : “ I agree to 
allow you to sell my above oil mill at rupees forty 
thousand only. You will get brokerage 5 per cent, on 
the same when the Mill will be sold through you. 
This condition to be in force till a fortnight (15 days) 
from date.” Then there were certain words which, it 
was agreed between the parties, were added at the 
time that letter was written, in Guzrati, and the 
correct translation was in these terms, “ On the sale 
proceeds being received in hand, brokerage will be 
paid.” 

The first question is as to the meaning of the letter. 
To my mind, the meaning is pretty plain : in order to 
earn his brokerage Moses Judah was to introduce a 
purchaser who would be willing to give Rs. 40,000. 
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He bad the oijportunity of introducing suchi a 
purchaser and thus qualifying for his brokerage, for 
fifteen days only. I do not think that the letter 
means that the sale had to be completed within fifteen 
days, but it was essential for Moses Judah, if he was 
to earn his commission, that he was to introduce 
within fifteen days a person who would be ready and 
willing to purchase for Rs. 40,000. In other words, if 
he did so introduce a putrchaser, the mere fact that 
the imrchase was not completed until September 
would not deprive the broker of his commission. 

Now, there is no question as to the law which 
governs such a matter as this. In my judgment, it is 
correctly stated by Mr. Justice Greaves at the bottom 
of page 75 of the paper-book. There he saj^s, quoting 
from Lord Halsbury’s Laws of England, “ In order to 
entitle an agent to i*eceive his remuneration, he must 
have carried out that which he bargained to do or at 
any rate, must have substantially done so and all 
conditions imposed by the contract must have been 
fulfilled.” 

The main question, therefore, in this case is 
whether M. Judali substantially carried out what 
he had bargained to do. This is a question of fact 
mainly dependent upon the evidence of the witnesses. 
The case was evidently tried with great care, and the 
learned Judge reserved his judgment. After due 
consideration he has accepted the evidence of Batuk- 
nath, the purchaser, and rejected that of the defend- 
ant: and, in a case such as this, where the matter 
depends to a large extent upon the verbal evidence of 
the witnesses, in my judgment, this Court ought not 
to interfere with the decision of the learned Judge 
save on very clear grounds ; in other wo^ds, unless it 
is clear that a miscarriage of justice has taken place. 
The Judge who tried the case has had the advantage 
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which \¥e have not had, of seeing and hear in the 
■witnesses, an advantage which in my experience it is 
almost impossible to overestimate. In this case I am 
not prepared to say that the learned Judge has decided 
wrongly; on the contrary I think there is sufficient 
evidence to justify the decision at which he arrived. 
On the material points he has accepted the evidence 
of Batuknath and rejected that of the defendant : and, 
in passing, I may say that the comments made upon 
the evidence of the defendant by the learned counsel 
for the plaintiffs were not without justification. 
Batuknath’s evidence was to the effect that it was 
Moses Judah who introduced him to the defendant, 
and his evidence on one point is very significant : he 
says he did not want to pay more than Rs. 35,000, 
but he was persuaded by "Moses Judah to offer 
Rs. 40,000 which was the i)rice eventually agreed 
upon. Some of the passages in his evidence are at 
pages 36 and 37 of the paper-book ; as for instance, 
where he says in cross-examination “ Q. — Do you say 
it was Judah who introduced you to Lalji Mahomed ?” 

“A. — Yes, that is true.” “ Q. — 

You wanted to pay Rs. 35,000 not 40,000.” “ A. — Yes, 
that is true. I first offered Rs. 35,000 and Judah used 
to come and see me often and he got me into this 
scrape.” Then he is asked what is the scrape. A. — 
What could I do, I did not. I am telling you the 
truth, it was Judah who introduced me to the defend- 
ant; it was Judtih through whom everything was 
settled in respect of this matter, and it was Judah who 
got me into this trouble.” “ The trouble is this : — I 
was made to agree to pay Rs. 40,000 for the Mill ; it was 
not worth Rs. 13,000.” “ I did not want to buy it, but 
Judah persuaded me to take it. He introduced me 
to the defendant, pressed me to take it, and at last got 
me into this trouble.” That being so, the plaintiff’s 
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case is ijroved on one of tlie material points, uamely, 
that it was through the instrumentality of Moses 
Judah that the purchase price, Es. 40,000, was obtained. 
But it is said that there is nothing to show that 
Moses Judah introduced the purchaser and performed 
his part of the contract within the specified time, 
fifteen days. In my judgment, if Batuknath’s evi- 
dence is accepted, as it was by the learned Judge, that 
it was through M. Judah that he was persuaded to 
offer Rs. 40,000, there is evidence that this must have 
been done within the time limit, because we find that 
on the 26th June, thirteen daj^s from the date of the 
broker’s letter, Batuknath wrote to the defendant in 
the following terms : “ As per our conversation with 
your Mr. Laljee Mahomed we intend to purchase the 
above Mills together with the land connected with 
it at a cash price of Es. 35,000 on the following condi- 
tion.” Then he set out the condition. The letter 
closed so “ The alternative arrangement for payment 
is as follows : — Es. 10,000 in cash at the time of the 
sale. Rs. 30,000 to be paid after one year,” containing 
an offer, though it was an alternative offer, of Es. 40,000 
which he said he would never have made but for the 
instrumentality of Moses Judah. He must have seen 
the defendant that day, and such letter contains an 
offer of Es. 40,000. It is true that the payment of part 
was to be deferred for one year, but that offer was the 
one which with a slight variation of the terms was 
eventually accepted in August. Consequently, Batuk- 
nath’s evidence having been accepted by the learned 
Judge, the performance of the contract by M. Judah 
was within the time. 

I am aware that the letters in the case provide 
matter for comment on Batukanth’s evidence, as for 
instance, the letter of the 25th of June refers to 
his having seen the advertisement in the Exchange 
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Oasette. This is ii legitimate comment, but it is not 
conclnsive that Moses Judub did not iiitrodace the 
purchaser. Tlie mattei- had been advertised and it 
was quite possible that it was Moses .Tudah who 
brought the advei’tiseiueut to the attention of the 
purchaser in the first instance. Again, tiie receipt 
for Rs. 200 where the payment is stated to Ije 
“brokerage” is a legitimate subject of comment, but 
I think the learned .Tudge’s remarks on that transac- 
tion are not unreasonable, and, in any event, as 
between vendor and purchaser, the use of the word 
“brokerage” is quite unsuitable, whatever the nature 
of the transaction was. The main reason, however, 
which weighs with me is that the learned Judge has' 
had to deal with conflicting verbal evidence on a 
question of fact ; and after seeing and hearing the 
witnesses he has come to the conclusion that the truth 
lies on the side of Batukuath and not on the side; of 
the defendant: and, in such a case, in my judgment, 
this Court should not interfere, unless it is clear that 
he has come to a wrong conclusion. This I am not 
prepared to say. 

A further point has been raised, namely, that the 
plaintiff in any event cannot recover more than the 
commission on the amount actually received by the 
defendant in cash. In my judgment, this is not 
correct. The brokerage w'as to be paid when the 
“ sale proceeds ” were received. The purchase was 
completed on the 27th of September 1911, when the 
ljurcliaser paid Rs. 10,000 in cash and gave hundis 
for Rs. 30,000. 1 agree with the learued Judge that 
the words in Guz rati added to the letter of the 13th 
June 1911 do not mean that the commission was only 
to be payable if and when the whole Rs. 40,000 were 
received in cash •, and if the defendant chose to agree 
with the purchaser that the “sale proceeds” should 
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be partly cash and partly hundis, I do not think that 
that can affect the^'plaiii tiffs’ right to commission. 

In my jndg-ment this appeal should be dismissed. 

WOODKOFFE J. The plaintiff as the assignee of one 
Judah sues to recover commission alleged to be 
due to him under a written agreement dated 13th 
June 1911 for having effected through his agency the 
sale of certain oil mills. It must be shewn that the 
conditions of the contract have been complied with. 
The onus of proving this is on the plaintiff. This 
is of importance in the present case, for in regard 
to the particular question on which I mainly rest my 
judgment, viz., whether it has been shewn that Judah 
obtained the purchaser within fifteen days of and in 
terms of the agreement it has been argued by Mr. 
Langford James for the appellant that this was rot at 
issue in the lower Court, There is no finding on this 
particular point. It was, however, not necessary to 
put this specifically in issue since the onus of proving 
all facts necessary to establish the claim was on the 
plaintiff and the defendant put in issue the allegation 
that the purchase was effected by Judah in terms of 
the agreement according to the conditions of which 
alone he was entitled to a commission. 

Several questions arise upon the consti'uction of 
the agreement. It has been argued for the respondent 
that it is sufficient if a purchaser was secured within 
fifteen days even if the actual purchase was complet- 
ed later. This the appellant denies contendiug that 
commission was payable only in the event of the 
transaction being completed (which it was not) within 
fifteen days : and iiextly that brokerage was only 
payable on the sale proceeds being received in cash 
(which was not the case) within this period. 

The appellant’s contention is not without force on 
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both these grounds, but it is not necessiiry to go into 
this matter, for whatever be the true construction 
of the document on these points it is clear and is, 
indeed, conceded that whenever or in what way the 
sale was concluded the purchaser at such sale must 
have been secured by the broker within fifteen days 
of the agreement. Now the agreement was dated the 
13th June 1911 and admittedly the first proved date 
at which vendor and purchaser were in communica- 
tion was the 25th June when twelve days under tlie 
agreement had already run by. It must be shewn 
then that within the remaining three days Judah 
found the purchaser. Has this been shewn? In 
cross-examination the purchaser was asked whether 
his letter of the 25th June was written before or after 
his introduction to the defendant and whether Judah 
asked him to write to the defendant or not. He was 
again asked about this matter in re-examination and 
he replied that he did not remember the date nor even 
the month when Judah spoke to him about this letter 
and that he could not .say whether it was before or 
after this letter that Judah .spoke to him. Had it been 
the fact that it was due to Judah’s intervention that 
the first letter was written it does not seem to me 
possible that the witness could have forgotten it. His 
answer must have been in that case that he must have 
seen Judah first, for before seeing him lie had known 
nothing of the defendant or of his property. He will 
not commit himself to this, and I think for the reason 
that he had not then seen Judah but had learnt about 
the property through an advertisement in the Gasette. 
This is indicated by the words in the letter of the 
25th, “ I see in the Exchange. G ^settc that you are 
going to sell.” The purchaser also in his evidence 
says, ‘‘ I saw the Gazette and then I wrote 

that letter,” not that he had seen Judah meanwhile 
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or at all. Thoagli the omission of Judah’s name 
from the letter may not he conclusive it is certainly 
evidence against the plaintiff for a reference to the 
broker through whom it is suggested that the pur- 
chaser came to know of the property might have been 
expected. There is no specific evidence that Judah 
secured the purchaser between the 26th and 28th or 
the coaclusion of the period allowed to him. There 
is some general evidence that he introduced the 
purchaser which in any case is scarcely accurate if 
the first communication of the 25th to which I have 
referred was without his intervention. The evidence, 
however, is not such as I can accept. Doubtless, in a 
case of this kind great weight must be attached to the 
judgment of the learned Judge who heard the case ; 
but, in the present instance, we have no finding on 
the specific point and the nncorroborated evidence of 
the purchaser on which tlie learned Judge has relied 
is, upon the most favourable view, consistent with the 
fact of work done after the limited period and is in 
my opinion in conflict with and unsupported by the 
documentai-y evidence in the case and the inferences 
to be derived therefrom. As stated, the first letter of 
the 25th indicates that it was the advertisenient which 
first jmt the parties in communication. There is ro 
mention of Judah as broker in any of the letters until 
we get to the letter of 15th November 1911 which is 
of doubtful admissibility against the appellant. But 
on the merits the letter comes too late to be of value 
and is open to the suspicion that evidence was then 
i)eing made for the claim by Judah which followed it 
in January. 

It is remarkable also that there is no letter or other 
document by the broker which establishes his claim. 
Had he earned his commission in terms of the agree- 
ment I think he would have been careful to put it on 
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recoi’d. The solicitoi* Mr. B. 0. Moses, who acted in 
the sale as attorney for the vendor, states that he 
never heard that Judah was the broker in the tran- 
saction. The purchaser also in Ills evidence says lie 
never mentioned the matter to any ojie. Finally, 
there is evidence that the purchaser Batuknath took a 
commission of i per cent, on the entire sale proceeds 
ot’ Rs. 40,000 on tlie ground thtit there had l)een no 
broker in the sale. He further granted a receipt for 
the same in wliich express reference is made to 
“Amount of brokerage.” The purchaser knows some 
English and though asked to give an explanation of 
this ircumstance was unable to do so. Mr. Justice 
Greaves has held that this was a rebate, an explanation 
which the witness himself has not ventured to give. 
But, assuming that it was, the point is that it was 
allowed because no broker had been employed. If so, 
then this directly contradicts tiie purchaser-witness 
when he says that Judah was to his knowledge the 
broker. Nor is it likely that the defendant would 
have agreed to make a further payment for “ broker- 
age” if he was already indebted for considerable 
brokerage to Judah. For these reason-s, I would allow 
this appeal. It is possible that wdiat may have hap- 
pened is that the defendant advertised his property 
and then Judah coming in this way to know of it got 
the agreement of agency from the defendant. After 
that, and independently of Judah, the purchaser learmt 
from the Gazette that the property w’^as for sale 
and entered into communication with the vendor: 
Judah who may have heard of this, may, sometime 
between June aiid August (for it is to be observed that 
the sale was not concluded till the latter date) have 
pressed the purcha.ser to buy in the hopes of putting 
forward a claim for commission. But this wmiild 
not be sufficient. It is, however, not necessary for me 
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to hold anything more than that the idaiii tiffs have aot 
established that Jitdab earned his commission within laueb 
the terms of the agreement, and I would, therefore, Mahotied 
decree this appeal with costs and dismiss this suit Guzdar. 
with costs. As regards the question -whether we -^yoonEOFFE 
should interfere on appeal with questions of fact J. 

I will only say this that if after argument the Court 
has a conviction that the judgment under appeal 
is erroneous it should not be affirmed and this is not 
the less so because the j udgmeut raises a question of 
fact. The mode in which the conviction is brought 
about in matter of law and fact is a question into 
which I do not enter, it being sufficient in the jpresent 
case to say that, in my opinion, the appellant has 
shown circumstances under which the judgment under 
appeal should be reversed, 

Mookbrjeb j. This is an appeal by the defendant 
in an action by an agent against his principal for 
recovery ot commission. The defendant employed 
the plaintiff to sell his oil mill ; the agreement was 
made on the 13th June, 1911, and was embodied in 
a letter in the following terms ; “ I agree to allow 
you to sell my above oil mill at Rs. 40,000 only ; 
you will get brokerage 5 per cent, on the same, when 
the mill will be sold through you; this condition 
in force till fortnight (15 days) from this date.” 

There was a postscript to the effect that “on the sale 
proceeds being received in hand, brokemge will be 
paid.” On the 25th June, 1911, one Batuknath Boodh- 
nath wrote to the defendant : “ I see in the Exchange 
Gazette that you (are) going to sell your oil mill at 
Narcaldanga. I went thrice to your office, but unfor- 
tunately could not find you there. I shall, however, 
call at your oil mill to-morrow, with an expert 
Engineer's opinion, and will give you offer for the 
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same. I may buy for myself or sell to ray friends.” 
On tlie next day, the intending purchaser again wrote 
to the defendant. The letter referred to a conversa- 
tion which the writer had with the defendant and 
contained two alternative offers. The first alternative 
was the purchase of the mill for Rs. 35,000 cash, 
Rs. 1,000 to be deposited thereout as earnest money, 
and the balance to be paid after one montli, if on 
trial working meanwhile, the mill turned out to be 
satisfactory. The second alternative was the pur- 
chase of the mill on payment of Rs. 10,000 in cash 
at the time of sale, and Rs. 30,000 to be paid after one 
year. It may be observed iJarenthetically that neither 
of these offers accorded with what the seller expected, 
namely, Rs. 40,000 in cash. What followe:! does not 
transpire from the correspondence, but we find that 
on the 8th August 1911, the purchaser wrote to the 
defendant and confirmed an arrangement made on the 
day previous for the sale of the mill for Rs. 40,000, 
Rs' 10,000 to be paid in cash on registration of the 
conveyance, Rs. 20,000 by a hundi payable one year 
after that date, and the balance of Rs. 10,000 by 
another hundi payable 18 months after the dide of the 
registration of the conveyance. On the J5th Novem- 
ber 1911, nearly two months after the sale had been 
completed on the 27th September, the purchaser is said 
to have written a letter to the iilaintiff and authorised 
him to negotiate for the appointment of Managing 
Agents of the mill, which is described as “ pur- 
chased through you. ’ On the 26th January 1912, the 
solicitors o! the plaintiff wrote to the defendant and 
demanded immediate payment of Rs. 2,000 as broker- 
age due on the sale of the mill, which was alleged to 
have been effected through their client. The solicitor 
of the defendant promptly replied on the next day. 
He pointed out that the letter of authority of the 13th 
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June 1911, was limited to 15 days from the date 
thereof. He asserted that the plaintiff had failed to 
secure a purchaser within the prescribed time and that 
the mill had been sold without any concern with him ; 
and he added that the seller had already paid broker- 
age on the transaction. This referred to a payment 
of Rs. 200 by the defendant to the purchaser, who 
had granted a receipt therefor as paid on account 
of brokerage. The plaintifl: thereupon instituted this 
suit on the ISth June 1912. The defendant asserted 
that the sale had taken place without the intervention 
of the plaintiff as broker and repudiated the claim as 
entirely unfounded. Mr. Justice Greaves has held on 
the evidence that the sale was effected through the 
instrumentality of the plaintiff ami has decreed the 
suit. On the present appeal, the defendant has con- 
tended that this finding is not supported by the 
evidence on the record, and that even if the finding is 
maintained, it is not sufficient to justify the decree. 

It is an elementary principle that where an agent 
has been appointed for a fixed term, the expiration 
of che term puts an end to the agency whether the 
purpose of ihe agency has been accomplislied or 
not; consequently, where an agency for sale has 
expired by express limitation, a subsequent execu- 
tion thereof is invalid, unless the term has been 
extended. It is thus plain that the plaintiff would be 
entitled to the commission, only if he found a pur- 
chaser on or before the 28th June 1911 ; I do not hold 
that the plaintiff was bound to complete the transac- 
tion within this period ; in my view of the contract, 
the plaintiff would be entitled to the commission, if, 
within the time prescribed, he produced a person able, 
ready and willing to enter into the transaction with 
the defendant on the terms prescribed by the latter-, 
and the plaintiff must within that period notify his 
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principal that he had secured such a person. It is also 
indisputable, I think, that the burden lies upon the 
plaintiif to establish that he has earned the commis- 
sion he claims. If these principles are borne in 
mind, there is no escape from the conclusion that the 
plaintiff cannot be awarded a decree, merely on the 
fluding that the sale was effected through his instnt- 
mentality. If the case were before a Jury, the Court 
would have to instruct them that to find a verdict for 
plaintiff, they must find that plaintiff procured a pur- 
cha.«er able and willing to buy on the terms stated in 
the writing, that he notified defendant of the fact and 
that this was doi\e within the 15 days prescribed. 
The vital question, consequently, is, did the plaintiff 
bring the i^urchaser to the defendant on or before the 
28th June 1911 ? There is no trace in the corre.spon- 
dence already summarised that he had done so. The 
first letter of the purchaser to the defendant mentions 
that he had learnt from ih.Q Exchange Gazette sJaoxA 
the proposed sale of the mill. This, no doubt, is not 
conclusive proof that he had not met the broker on or 
before the 25th June ; but there is no specific evidence 
upon which I can act that the two had met before that 
date. The letter of the 26th June also, taken by itself,, 
does not assist the plaintiff. No doubt, it recites a 
conversation between the defendant and the pur- 
chaser, but it does not show that the plaintiff was 
present at that interview. I do not overlook that 
the purchaser asserts that he was introduced to the 
defendant by the broker, and his version has been 
accepted as time by Mr. Justice Greaves; but this 
does not carry matters far enough. The purchaser 
could not pledge his oath that his first letter was 
written after the broker had informed him of the pro- 
posed sale of the mill. I am not unmindful that the 
purchaser asserts that he' first offered Rs. 35,000 and 
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that the broker Judah used to come and see him 
often and got him into the scrape, that is, induced 
him to pay Rs. 40,000. This statement, even if ac- 
cepted and taken along with the letter of the 26th 
June, does not conclusively prove that Judaii intro- 
duced the purchaser to the defendant on or before the 
26th. There can be no dispute that if sucli intro- 
duction did not take place on or before tlie 26th 
June, the evidence does not show that it was brought 
about either on the 27th or 28th June; indeed, the 
evidence is entirely silent with regard to these two 
dates. 

Mr. Langford James in the course of his able 
argument for the respondent, properly emphasi.sed the 
fact that Mr. Justice Greaves, who had the opportunity 
to see the witnesses, which we have not, has believed 
the purchaser in preference to the defendant ; and he 
has argued that in a case of this description, where 
there is a conflict of oral testimony, the Court of Appeal 
should not reverse the finding of the i:)rimary Court. 
This contention raises a question of considerable 
importance as to the duty and functions of a Court 
of Appeal in this country. As was stated by White, 
J. in Pratnp Chandra Mukerji v. Empress (1), and by 
Trevelj-an, J. in Milan Khan Sag ai Bepari{^), the 

sound rule to apply in trying an appeal in a civil case 
is that the Court nuust be convinced, before revensing 
a finding of fact by a lower Court, that the finding is 
wrong; in other words, the burden lies upon the 
appellant to satisfy the Court that the finding he 
assails is not supported by the evidence on the record : 
Wise V. Simdulodnnessa Chowdliranee (3), Tahhoonissa 
Bibee v. Koomar Sha^n Kishore Roy (4), Shetabclee 

(1) (1882) 11 0. L. R. 25. (3) (1867) 11 Moo. E. I. App. 177, 181. 

(2) (1896) I. L. R. 23 Calc. 347. (4) (1871) 16 W. E. 228. 
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Bisivas V. Molamdee Mundal (1), Go fee N'ath Mooker- 
jee V. Boddhumunt Mai (2), Anund Chunder Chucket'- 
bntty V. Butnessur Dass Sen (S), Nobin Chunder 
Pooshalee v. Kxinjo Chunder Chatterjee (4), Hoymo- 
butty Dassee v. Sreekishen Nundeeih), Munsoob Bibee 
V. .4 li\Me'ih (6). When such evidence consists entirely 
01 ’ even nrincipally of the oral testimony of witnesses, 
the appellant is at a special disadvantage. Eeference 
may, in this connection, be made to the observation of 
Lord Collins in Shunmugaroya Mudaliar v. Manikka 
Mudaliar (7) : “ no doubt, it is always difficult for 
Judges who have not seen and heard the witnesses to 
refuse to adopt the conclusions of fact of those who 
have ; but that difficulty is greatly aggravated where 
the Judge who heard them has formed the opinion, 
not only that their inferences are unsound on the 
balance of probability against their story, but they are 
not witnesses of truth.” The reasons for this rale of 
practice are too obvious to require elucidation. But 
it is worthy of note that Lord Collins refers with 
approval to the judgment delivered by Lindley M. 
in the Court of Appeal in the case of Coghlan v^ 
Cumberland which sets out the limitations of the 
rule : “ even where the appeal turns on a question of 
fact, the Court of Appeal has to bear in mind that its 
duty is to reliear the case and the Court must re- 
consider the materials before the Judge, with such 
other materials as it may have decided to admit. The 
Court must then make up its own mind, not dis- 
regarding the judgment appealed from, but carefully 
weighing and considering it; and not shrinking from 

(1) (1875) 25 W. R. 30. (5) (1870) 14 W. R. 58. 

(2) (1875)25 ly, R. 27. . (6) (1872) 17 W. R. 358. 

(3) (1875) 25 W. R. 50. (7) (1909) I. L. R. 32 Mad. 400 ; 

(4) (1876) 25 W. R. 363. L. R. 36 I. .4. 185. 

(8) [1898] 1 Ch. 704. 
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overruling it, if on full consideration, the Court comes 
to tke conclusion that the Judgment is wrong. When, 
as often happens, much turns on the relative credibil- 
ity of witnesses who have been e-vamined and cross- 
examined before the Judge, the Court is sensible of 
the great ;id vantage he has had in seeing and hearing 
them. It is often very difficult to estimate correctly 
the relative credibility of witnesses from written 
depositions; and when the question arises which wit- 
ness is to be believed rather than another, and that 
question turns on manner and demeanour, the Court 
of Appeal always is and must be guided by the 
impression made on the Judge who saw the witnesses. 
But there may obviously be otlier circumstances, 
quite apart from manner and demeanour, which may 
show whether a statement is credible or not; and 
these circumstances may warrant the Court in differ- 
ing from the Judge even on a question of fact turn- 
ing on the credibility of witnesses whom the Court 
has not seen.” In the case in which these obsei*- 
vations were made, the Court of Appeal (Lindley 
M. R., Rigby L. J. and Collins L. J.) allowed the appeal, 
although the appeal turned on a question of fact. It 
is obviously Impossible to frame a formula to define 
the impression which must be produced on the minds 
of the Judges of the Court of Appeal, so that they may 
not shrink, in the words of Lindley M. R., from over- 
ruling the judgment of the trial Court ; and the cases 
in the books employ various expressions which are 
really of little assistance, such as that the judgment is 
“clearly wrong,” Khoorshedjee Mmiikjee 'v. Mehrwcmjee 
Khoorfihedjee (1), that the decision is “irresistibly 
erroneous,” Gray v. Turnhiill (2) followed in Pandu- 
rang V. Anani(3)andin Bai Gulabai v. Sn Datgarji{i') 

(1) (1837) 1 Mop. I. A. 431, 442. (3) (1903) .0 Bom. L. E. 956. 

(2) (1870) L. B. 2 Sc. App. 53. ; (4) (1907) 9! Bom. L. R. 933. 
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I 




1915 that a Court of Appeal ought never to reverse the 
lIuee judgment of an inferior Court unless quite confident 
Mahomed that the judgment given in the Court below is wrong, 
ficzDAt;. EfflrZo/ Ran(?onv.Rec/ier(l) followed in Yemtmahai 
— ■ V. Balshet (2), that the Court will not reverse the 

JIOOKER.IEE ‘except in cases of extreme and overwhelming 

pressure’ {The Julia (3), The Alice (4)], that ‘ a Court 
of Appeal will hesitate long before it disturbs the 
findings of a trial Judge based on verbal testimony,’ 
[Khoo Sit Hoh v. Lim Thean Tong (o)], or that the 
finding ‘is so clearly against the weight of the 
testimony as to amount to a manifest defeat of justice,’ 
[The “ Gairloch ” (6)]. We may also bear in mind the 
observation of Lord Chelmsford in Tayammaul v. 
Snshachalla Naihxr (7) : “ the advantage the Judge of 
- the primary Court possesses in forming a correct oifin- 
ion of the credit due to the witnesses, does not relieve 
the Court of Appeal from the duty of examining 
the whole evidence and fonning for itself an opinion 
upon the whole of the case.” To the same effect are the 
observations of Baggallay .T. in the Glan7iibanta(8). 
Indeed, if the conclusion of the trial Court in a case 
of conflict of oral testimony were held practically 
, unassailable, that Court would in essence be constituted 

the final Court on questions of fact. But the parties to 
the cause are entitled, as well on questions of fact as 
on questions of law, to demand the decision of the 
Court of Appeal, though, as James L. J. said in Bigsby 
V. Dickinson (9), “if we are to accept as final the 
decision of the Court of first instance in every case 
where there is a conflict of evidence, our labours 


; (1) (1835) 3 Cl. & P. 479, 512. (5) [1912] A. C. 323. 

(2) (1903) 5 Bora. L. R. 584. (6) [1899] 2 I. li. 1, 18. 

(3) (1860) 14 Moo. P. C. 210. (7) (1865) 10 Moo. I. A. 429, 436. 

(4) {1868)L. R. 2P.a 245. (8) (1870) L. B. 1 P. D. 283. 

(9) (1876) L. B 4 Oh, D. 24, 29. 
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would be very mucli lightened.” The matter is 
obviously simpler where the conclusion is merely an 
inference of fact [Lord Blackburn in Smith v- 
Chadwick (1)], or where the evidence on which the 
decision of the trial Judge is based, has been taken 
on Commission [Lord Collins in Im dad Ahmad y. 
PatesJn'i Protap Narain Singh But, even in 

other eases, it is undoubtedly the duty of the Court 
of Appeal to w-eigh conflicting evidence and to draw 
its own inferences and conclusions, though it should 
always bear in mind that it has neither seen nor 
heard the witnesses and should make due allowance 
in this respect. Cases are by no means rare where 
anlndian Appellate Court has i*e versed the decision 
of the primary Court based on conflicting oral testi- 
mony and the conclusion of the appellate Court has 
been ultimately affirmed by the Judicial Committee : 
Bashmohini DasiY. ljmesh Chandra (Ji), Gangamoyi 
Dehi V. Troyluckya Nath Chowdhry (4), BulU Kumvar 
V. Bhagirathi (5), Chotey Narain Singh v. Batan Ko&r 
(6), Secretary of State v. I. G. S. N. B. Co. (7), Jeolal 
Mahton v. Lokenarayan (8) (decided by the Judicial 
Committee on the 23rd January 1912). I am not 
unmindful that there are other instances where the 
Judicial Committee has reversed the decision of the 
local Appellate Court and restored the decree of the 
trial Judge ; but that has been done because their 
Lordships were satisfied, upon a scrutiny of the entire 
evidence, that the view of the latter was more consist- 
ent therewith than that of the former: Bamesih Chan- 
der Mukerji y' Bajani Kant Mukerji (9), Said Ali v. 
IbadAli{W), Shama Charn Kundu v. Khettromoni 
(1) (1884) L. E. 9 A. C. 187, 194. (6) (1894) I. L. R. 22 Calc. 519. 


(2) (1910) 14 C. W. N. 842. 

(.8) (1898) I. L. R. 25 Calc. 825. 

(4) (1906) I. L. R.33 Calc. 537, 

(5) (1905) 9 0. W. N. 649. 


(7) (1909) I. L. R. 36 Calc 967. 

(8) (1912) 16 C. W. N. 466. 

(9) (1893)1. L. R. 21 Calc. 1. 

(10) (1895) I. L. R. 23 Calc. 1. 
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Dasi(l), Khoo Sit Hoh v. lAm Thean Tong (2), Nawah 
Shah Ara Begum v. Nonlii Begum (3). We may also 
bear in mind the fact that although as an ordinary rule 
the Judicial Committee does not interfere with concur- 
rent judgments of the Courts below, on questions of 
fact, instances are by no means rare where their Lord- 
ships have examined the whole evidence, formed for 
themselves an opinion on the entire case and reversed 
the unanimous decision of the two Courts in India 
on a question of fact : Bimgama v. Atchama (4), 
Haradlmn Mookerjia v. M uthoranath Mookerjia (5), 
Mudhoo Saodun Sundial v. Suroop Chunder Sirkar 
Ghowdhry (6), Tayammaul v. Sashachalla Naikar (7), 
Guthrie v. Abul Mozoffer (8), Baboo Lekraj Roy v. 
Baboo Mahtabchand{2), Hay v. Gordon (IQ), Venkates- 
ivara Tyan wShekari Varma(ll), Sheikh Muhammad 
Kumtas Ahmad v. Zubaida Jan(}.2), Bishunchdnd 
Bachhoot v. Bijoy Singh DudMtria (13). It is not 
necessary for the present purpose to consider whether 
any general principle is deducible from the expres- 
sions used by their Lordships as to the circumstances 
under which they will depart from the rule ordinarily 
observed by them, such as ‘ that the very clearest 
proof is shown that the decision is erroneous,’ that 
‘the Board is clearly satisfied that there has been 
miscarriage in the appreciation of evidence,’ that it is 
‘ manifestly clear from the probabilities that the Court 
below was wrong,’ that ‘ the case is very extraordi- 
nary,’ that ‘a strong case must be made out before the 

(1) (1899) I. L. 11. 27 Calo. 521. (8) (1871) 14 Moo. I. A. 53. 

(2) [1912] A. C. 323. (9) (1871) 14 Moo. I. A. 393. 

(3) (1906) 11 C. W. N. 130. (10) (1872) L. B. I. A. Sup. Vol. 106. 

(4) (1846) 4 Moo. I. A. 1. (11) (1881) I. L. E. 3 Mad. 384 ; 

(5) (1849) 4 Moo. I. A. 414. L. E. 8 I. A. 143. 

(6) (1849) 4 Moo. I. A. 431. (12) (1889) 1. L, E. 1 1 All. 460 ; 

(7) (1865) 10 Moo. I. A. 429. L. B. 16 I. A. 205. 

. (13) (1911) 15 0. W. N. 648. 
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Board would recommend reversal,’ that ‘ it must very 
clearly appear that the eonclusion is very plainly 
erroneotiSj’ that ‘ there has been some miscarriage in 
respect of a presumption to which too much vpeight 
was given,’ that ‘ very definite and explicit grounds 
must be assigned for interference,’ that ‘there is so 
strong a preponderance of testimony that the Board 
can confidently pronounce the decision to be wrong,’ 
and other expressions of like import. But it is 
obvious that if reversal of concurrent findings of fact 
is permissible, the Court of first appeal should not be 
deemed fettered to a larger extent. 

In the present case, as I have already stated, the 
finding that the sale was effected through the instru- 
mentality of the plaintiff does not justify a decree in 
his favour. The purchaser does not make an explicit 
statement that the plaintiff int reduced ^ him to the 
defendant on or before the 28th June 1911 ; but even 
if this much be deemed to be implied in his state- 
ments, I cannot accept his testimony. The corres- 
pondence does not shew any trace of the presence of 
Judah in the negotiations ; one would have expected 
some mention of his name in the first or the second 
letter. It is also remarkable that no written com- 
munication appears to have passed between the plain- 
tiff and the defendant, although the plaintiff had 
taken the precaution to accept the agency by a 
written instrument. There is further the unexplained 
fact that the purchaser received Rs. 200 as ‘ brokerage 
he cannot explain why the sum was described by this 
obviously inappropriate term ; it is extremely impro- 
bable that the defendant would have made a present 
of this sum to the purchaser, if he had really to pay 
Rs. 2,000 to the plaintiff as brokerage. There is the 
further significant fact that the claim for broker- 
age was not put forward till the 26th January 1912, 
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though, if the plaintiff is to be believed, he had earned 
it before the 26th June 1911, and the sale had been 
actually completed on the 27th September, 1911. 
Finally, the ease for the plaintiff is certainly not 
improved by the letter alleged to have been written 
on the 15th November 1911, which plainly bears the 
appearance of an attempt to create evidence for future 
use. After the most careful and anxious considera- 
tion of the entire evidence on the record and the 
circumstances of the case, I have arrived at the con- 
clusion that the plaintiff has failed to establish that 
he has earned the commission claimed in terms of the 
contract and that the decree in his favour cannot be 
supported. In my opinion, the appeal should be 
allowed and the suit dismissed with costs tnrough- 
out. 

Sanderson C. J. The result is that, in view of 
opinion expressed by the majority of the Court, this 
appeal will be allowed, the judgment of the Court 
of first instance set aside, and the plaintiff’s suit 
dismissed with costs, both of the Court of first instance 
and of this appeal. 

Appeal allowed. 

Attorney for the appellant ; S. C. MooJcerfee. 

Attorney for the respondent : 0. 0. Bose. 
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APPEAL FROM ORIGINAL CIVIL. 

Before Scmderson €• Woodroffeand Mooherjee JJ, 


MATHURA SUNDAEI DASI 

V, 

HARAN CHANDRA SAHA.* 

A^^yeal-^Order of Judge sitting on Grig mat Side rejecting an application for 
an order to set aside dismissal of suil whether appealable — Jurisdiction 
—Letters Patenl iS65, ss, 15, 44— " Judgment'' — Civil Procedure 
Code (Act V of 1908) ss. 104, 117 : 0. IX, rr. S, 9 : 0, XLIII, 
r. 1 (c) ; <9. XLIX, r, 3 — Costs. 


An appeal l!es to the High Coart in its Appellate Jurisdiction from an 
order made under Order IX, rule 9 of: the Civil Procedure Code, by a single 
Judge sitting on the Original Side of the High Court, rejecting an appllca” 
tion for an order to set aside the dismissal of a suit. 

Hurrlsk Chunder Chowdhrg V. Kali Simderi Dehi (1), Gobinda Lai 
Dasw Shlb Das Chatter jee (2) fMansah All v. Nihal Chand (^), Brlj 
Coomaree v. Bamrich Dass (4) Toolsee Money Dassee v. Sudevl Dassee 

(5), The Justices of the Peace for Calcutta v. The Oriental Gas Co. (6), 
Sonahai v. Ahmedhhai Hahibhai (7), Iladjee Ismail Hadjee Buhheeb v. 
Madjee Alahomed Hadjee Joosub (S) xetaTYQd to. 

Gobinda Lai v. Shib Das (2) dissented from by Mookerjee J. 

The order of disiuissal set aside and the suit restoed by the Court of 
Appeal, subject to an order for costs. 

Southampion Isle of Wight Portsmouth Improved Steamboat Co. v. Raw^ 
Zi«s(9), Michell v, Wilson (10), Birch v. Williams (11), Hall v. Lewis (12),. 
Muruga Chetty v. Rajasami (13), The Oriental Finance Corporation v. The 


Appeal from Original Civil, No. 

(1) (1882) I. L. IL 9 Calc. 482. 

(2) (190G) I. L. R. 33 Calc. 1323. 

(3) (1893) I. L. R. 15 Ail 359. 

(4) (1901) 5 0. W. N. 781. 

(5) (1899) I. L. R. 26 Calc. 361. 

(6) (1872) 8 B.L. R. 433. 

• (13) (1912) 22 


43 of I9l5, in suit No. 49 of 1913. 

(7) (1872) 9 Bom. H. 0. 398, 

(8) (1874) 13 B. L.R. 9l. 

(9) (1865) 34 L. J. Ch. 287. 

(10) (1877) 25 W. R. 38 J. 

(11) (1876) 24 W. R. (Eng.) 700. 

(12) (1838) 2 Keen 318. 
lad. L. J. 284. 
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Mercantile Credit and Finance Corporation (1), and Bnrgoine v. Taylor {i) 
referred to by Mookerjee J. 

Appeal by the plaintiff, Sreemutty Mathura Sun- 
dai’L Dasi, from the order of Imam J. 

This appeal was from an order reiecting an applica- 
tion for an order to set aside the dismissal of a suit, 
and refusing to restore the suit. 

The suit was instituted on the 14th January 1913 
by the plaintiff the wife of one Kissori Mohan Shah 
for an account of certain monej’s alleged to be due to 
her and for consequential relief. 

The plaintiff alleged that several years previously 
three brothers, Pitambar Shah, Nilambar Shah and 
Hookum Chaud Shah, who were members of a joint 
Hindu family and governed by the Bengal School of 
Hindu Law, commenced carrying on business in part- 
nership as bankers and merchants under the name and 
style of Pitambar, Nilambar, Hookum Chand Shah. 
At the time of suit the business was being carried on 
in the name of the parent firm at Backergunge and 
in other names at various places including Calcutta. 

Pitambar died leaving a son Krishna Maugal Shah 
— the latter died in 1883 leaving a widow Annando 
Moyee Dasi and an adopted son Kissori Mohan Shah, 
the plaintiff’s husband, him surviving and leaving a 
will whereby he appointed his widow sole executrix 
and bequeathed all his property to Kissori Mohan 
Shall. Krishna Maugal Shah had kept a large sum of 
money in deposit with the firm of Pitambar Nilam- 
bar Shah a branch at BelUaghatta in the name of 
Ananda Moyee, and in 1896 this sum had amo anted 
to Rs. 1,64,000. In that year Kissori Mohan Shah 
made an absolute gift to the plaintiff of the sum of 
Rs. 50,000 out of this sum. The plaintiff withdrew 

(l) (1866) 2 Bom. H. G. 282. 


(2) (1878) L. R. 9 Cb. D. 1. 
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the sniu of Es. 50,000 and deposited it with, the firm 
of Prem Chand Roy at Hatkhola in Calcutta, in the 
name of Krishna Mangal Shah but for the plaintiflf’s 
benefit. On the 13th August 1896, the sum was again 
transferred to the firm of Pitambar Nilambar Shah 
and credited to the plaintiff, the firm promising to pay 
interest at nine per cent. On the 2nd January 1913, the 
])Iaintiff demanded the return from the firm of Pitambar 
Nilambar Shah of the sum of Rs. 50,000 together with 
the interest accrued less the sum of Rs. 8,000 which) 
she alleged, she had i)reviously realised. On failing to 
receive payment the present suit was instituted, the 
plaintiff claiming that a sum of over a lakh of rupees 
was still due to her for principal and interest. 

The suit was brought against Kissory Mohan Shah, 
Ananda Moyee and several other defendants the repre- 
sentatives of Nilambar Shah and Hookum Chand Shah 
who had died previously. 

Two applications were made by the defendants on 
the 12tb May 1913 and the 20th June 1914 to have the 
plaint taken off the file : both applications were reject- 
ed, on the former occasion an oi’der being made that 
the plaintiff should furnish security for costs. 

Several applications were made by the plaintiff to 
compel the defendants to file their written statements 
and affidavits of documents. 

Several written statements were filed by the 
defendants other than Kissory Mohan Shah and 
Ananda Moyee in December 1913 and in .January, 
March and May 1914, respectively, in wffiich the pleas 
were taken that this Court had no jurisdiction to 
entertain the action, and that the suit was barred by 
limitation and the alleged gift of Rs. 50,000 and the 
dei)osit of the same and the repayment thereout of 
Rs. 8,000 were put in issue. 

Issues were settled on the 2nd and 12th June 1914 
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before Ohaudlitiri J., and the inspection of documents 
was completed in January 1915. On the 15th January 
the plaintiff applied for the adjournment of the case 
for two months : the application was refused. 

On the 2nd February 1915, the case was specially 
fixed for hearing befoi’e Imam J. on the 4th Februai’y 
1915, subject to a part- heard case. 

The suit was called on on the 5th February, when 
counsel for the plaintiff applied for a fortnight’s 
adjoarnmeut on the ground of the plaintiff’s illness, 
it being represented that the plaintiff “was suffering 
from intestinal colic together with i)alpitation of the 
heart and was quite unfit to move about for at least a 
week,” and offered to pay the costs of the adjournment. 
The application was resisted by the defendants. The 
Court intimated to counsel for the plaintiff that he 
should open the case and give such evidence as he 
had available and that an adjournment would then be 
allowed to call the plaintiff. Counsel for the plaintiff 
desired to retire from the case, if the adjournment was 
not gi-anted. The application for an adjournment was 
refused ; and the suit was then dismissed with costs. 

On the 25th March 1915, an application was made 
by the plaintiff for the restoration of the case. The 
application was .dismissed by Imam J., his Lordship 
observing as tollows : — 

“ This is an application by the plaintiff Mathara Sundari Dassi for an 
order under 0. 9 R 9 of the Code of Civil Procedure asking the dismissal 
of her suit be set aside. The iiearing of the suit had been peremptorily 
fixed for the 4th of February last subject to any part beard case. As I 
was hearing a case tlie trial of which had coniraenced before the 4th of 
February, 1 could not take up Mathura Suudari’s suit on that date. On the 
5th of hthruary when the ease was called on for hearing Mr. 0. R. Das, 
counsel for the plaintiff, applied for adjoiirumsnt on the ground of her 
illness. I refused the adjounimjht and then Mr. Das with his junior 
colleagues retired from the case. Tliereupon I dismissed the suit with 
costs. I do not desire to comment on the attitude taken up on behalf of 
the plaintiff when I intimated to the learned counsel that I would not 
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adjourn the case. The notes of Mr. M. N. Bose, one of the counsel for 
defence, have been read out to me and they are substantially faithful in 
relating what happened on the occasion, I gave to Mr. Das every reason, 
able facility in conducting his case but nothing sliort of adjournment was 
acceptable to him. I think it would be wrong to allow this application. 
The application therc^fore is dismissed with costs. Two sets of costs are 
allowed one for the infant and the other for the other defendants. Let a 
copy of Mr. Bose’s note be kept with this order.” 

From this order the plaintiff appealed. 

Mr. S. E. Das (with him Mr. B. C. Mitter and 
iRr. Oosit’anzi), for the apiJsiiant. 

Mr. Jackson (,with him Mr. M. N. Basil)., M)\ 
Sircar (with him Mr. W. Bose). Mr. H. D. Bose (with, 
him Mr.’ Langford James and Mr. Bhar), for the 
various respondents. 

Mr. Jackson took the preliminary objection that 
the appeal did not lie. The right of appeal is a 
creature of st.itute and it is incumbent on the appellant 
to shew that there is a statutory right of appeal: 
Bangoon Botatoung Oo. v. The Collector, Rangoon (1), 
An appeal lies from the Original Side of the High 
Court to the Court of Appeal only by virtue of section 
15 of the Letters Patent : for this purpo.se, it is requi- 
site there should be a “ judgment ” which is appealed 
against. It is submitted that an order under Order 
IX, rule 9 of the Code refusing to set aside an order 
of dismissal is not a “ judgment ” -within the meaning 
of section 15 of the Letters Patent. The right or 
liability of the parties -was determined by the dis- 
missal of the suit under rule 8, aud the po.sition of 
the parties was not affected by the dismissal of the 
subsequent application under rule 9. The order of 
dismissal under rule 8 was by operation of law — 
rule 8 is maudatorN'. That the order of Imam J. 
refusing to set aside the dismissal is not a judgment 
within the meaning of section 15 of the Letters 
(1) (1912)1. L. B. 40 Calc. 21. 
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Patent is clear from the following authorities : I'he 
Justices of the Peace for Calcutta v. The Oriental 
Q-as Co.(l), followed in Mussamat Brij Coomaree v. 
Ramrick Dass (2), Aubhoy Churn Mohimt v. Shamont 
Lochun Mohuntio), Gobinda Lai Das v. Shiha Das 
Chatterjee (4), Kishen Pershad Pandriy ^. Tiluckdhari 
Lall (5), Srimantu Baja Yarlagadda Durga Prasad 
Nayadu v. Srimantu Bajar Yarlagadda Mallikar - 
gima Prasada Nayadu (6), Sabhapathi Chetti v. 
Narciyanasami Chetti (7)- 

The Civil Px’ocedure Code and the rules thereunder 
cannot extend the jurisdiction of the High Court as 
determined by the Letters Patent. The provisions 
and the rules of the Code relathrg to appeals apply 
only to appeals from subordinate Courts to the High 
Court and not to appeals from a Judge of the High 
Court sitting on the original side to the appellate 
Jurisdiction of the High Court ; Hurrish Chunder 
Chowdhry v. Kalisunderi Debi (8), Mansab Ali v. 
Nihal Chand(d) which were decisions on the analogous 
section 588 of the old Code. It follows that Order 
XLIII r. 1 (c) cannot be deemed to give any right of 
appeal in the present matter. 

Mr. S. R. Das. None of the authorities cited on be- 
half of the respondent cover the exact point in this 
api-eal. Although an order under Order IX, r. 8 may be 
by operation of law, an application lies under rule 9 
to set aside such order of dismissal, and on such an 
application the Court has to exercise its discretion; 
refusal to set aside the dismissal debars the plaintiff for 
all time from prosecuting his claim. Such an order 


(1) (1872) 8 B. L. H. 433. 

(2) (190I)5C. W. N. 781. 

(3! (1889)1. L. R. 15 Calc. 788. 

(4) (1905) I. L. R. 33 Cate. 1323. 


(5) (1890) I. L. R 18 Calc. 182. 

(6) (1901) I. L. R. 24 Mad. 358. 

(7) (1901) I. L. R. 25 Mad. 555. 

(8) (1882) I. L. R. 9 Calo 482. 


(9) (1893) I. L. R 15 AH. 359. 
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clearly falls witlii 11 the ruling in The Juslices of {the 
Peace for Calcutta v. The Oriental Gas Go. (1), and is 
a “ judgment ” within the meaning of section 15 of the 
Letters Patent and is appealable by virtue thereof- 
Apart from this right of appeal, there is a further 
express right of appeal under the provisions and rules 
of the Civil Procedure Code. Section 41 of the Letters 
Patent preserves the powers of the Indian Legislature 
and ordains that “ all the provisions of the Letters 
Patent are subject to the legislative Powers of the 
Oovernor General in Council .... and may be in 
all respects amended and altered thereby.” Now by 
section 117 of the Code, the provisions and rules of the 
Code with certain e.'iceptions which have no application 
to the present matter, are expressly made applicable to 
High Courts. Hence Order XLTII applies and sub- 
clause (cj of rule 1 gives the right of appeal from the 
order in point. Order XLIX, rule 3 sets out the rules 
under the Code which shall not apply to High Courts 
and Order XLIII is not mentioned therein. Hurrish 
Chundtr Chowdhry v. Kalisunderi Debt (2) decided 
that section 588 of the old Code did not restrict the 
right of appeal under section 15 of the Letters Patent. 
Whatever the effect of s. 588 of the old Code may have 
been as interpreted by the decisions, the Law has been 
altered by section 104 of the present Code : s. 104 gives 
a further right of app'xil in cuvses where s. 15 of the 
Letters Patent may not be applicable. The intention 
of the Legislature was clearly to override the decisions 
in Hurrish Chunder Ohowdhrj/ y. Kalisiitideri Debt 
(2), and Mansah AU v. Ni'hal Chand (3), so far as they 
tend to indicate that the old Code was not applicable 
to appeals from the Original Side of the High Court to 
the Court of Appeal. 

(1) (187-2) 8 B. L. li. 433. (2) (1882) I. L. R. 9 Calc. 482. 

(3) (1893) r. L. B. 15 All. .359. 
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[The Court disallowed the objection and intimated 
that reasons would be given later. 

The appeal was then heard on its merits. The 
argument^ of counsel on the merits are unnecessary 
for the purposes of this report.] 

Cur. adv. vuU. 


Sanderson C.J. With regard to the preliminary 
objection which was raised by Mr. Jackson, when 
that point was taken, the case was argued upon the 
assumption that the suit had been dismissed under 
Order IX, rule 8 which deals with default of 
appearance, and, therefore, I propose, whatever may 
have been the real position to deal with the argu- 
ment which was presented to us by the learned 
Counsel upon the basis that the order by Mr. Justice 
Imam dismissing the suit was made under Order IX, 
rule 8. That order was made on the oth of Februar.y, 
1915. Then an application ^vas made on the 25 th of 
March of this year to set aside that order of dismissal. 
That was heard by the learned Judge and was refused, 
and the plaintiff appealed from that order of refusal 
to restore the case and set aside the dismissal, and a 
preliminary point has been taken by the learned 
Counsel for the defendant that no appeal lies from 
such an order. 

It was argued by the learned counsel for the 
defendant, Mr. Jnokson, first, that the order in ques- 
tion was not a ‘ judgment ’ within the meaning of 
clause 15 of the Letters Patent ; and, secondly, that if 
it is not within clause 15 of the Letters Patent, the 
Civil Procedure Code has no application to an appeal 
from a Judge of the High Court to other Judges of 
vthhhCburt.tt;: . 

As to the first point, namely, whether the order in 
question was a ‘judgment’ within the meaning of 
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clause 15, personally I should not have had much 
doubt or hesitation in holding that the order was a 
‘ iudginent ’ within the meaning of that clause, if it 
had not been for some cases which were cited to us. 
It is quite true that the learned Judge had no discre- 
tion upon the question of the dismissal of the suit 
under Order IX, rule 8. In fact the rule expressly 
says, “Where the defendant appears and the plaintiff 
does not appear when the suit is called on for hearing, 
the Court shall make an order that the suit be dismissed 
. . . The learned Judge has no option and under 

such circumstances he must dismiss the suit. But 
when the apidication to set aside that dismissal is 
made, in my opinion, the Judge has a discretion, 
and he must exercise his judgment on the mateidals 
before him. The question on which he has then to 
exercise his judgment and his judicial discretion may, 
as in this case be a matter of great importance. It is 
no less than whether the plaintiff under the circum- 
stances of the case shall be allowed to prosecute his 
suit or for all time be debarred from trying to enforce 
.his claim. Clause 15 obviously refers to ‘ judgments,’ 
which in. common parlance may be called orolers. In 
my opinion, the decision so arrived at on such a 
question as above stated would be a ‘ judgment’ within 
the meaning of the word ‘judgment' in the Letters 
Patent. The judgments, however, in some of the 
cases which Mr. Jackson has cited to us throw some 
doubt upon the correctness of the above view. I 
do not refer to them all, though I have considered 
them : the most important are Hurrish Chunder 
Chowdhury v. Kali Sunderi Debi (1) and Gobinda 
Lai Das v. Shiba Das Chatterjee (2). I only jjause to 
remark that the exact point which arises in this case 
has not been decided, as far as I know, in any reported 
(1) (1882) I. L. E. 9 Calc. 482. (2) (1906) I. L. R. 33 Cab. 1323. 
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case, and I am informed that many such appeals, as 
this, have been heard in the Court of Appeal here, but 
it is said that in one unreported case the decision of 
this Court was that an appeal would not lie. The 
decision in the present case on the application of the 
plaintiff does in my opinion decide a question which 
affects the rights of the plaintiff. He alleges' that he 
should be allowed to prosecute his claim. A refusal 
of the application debars him for all time. If he had 
put in a plaint which was iJl-framed and that had 
been struck out by the learned Judge, according to 
the decision in one of the cases, he would have a right 
of appeal within the very terms of the judgment in 
that case — that was an illustration in Hiirrish Chunder 
Chowdhry v. Kalisunden Debi (1) — yet when an 
order is made which debars his suit for all time, 
according to the argument of Mr. Jackson, he is not 
to have a right of appeal. I should be very loth to 
hold that. this order is not a ‘judgment’ within the 
meaning of clause 15 of the Letters Patent, but it 
is not necessary in my judgment to give a definite 
opinion upon it, because I think, on the second point, 
the Code does give a right of appeal. By clause 44 of 
the Letters Patent it is provided as follows : — “And we 
do further ordain and declare, that all the provisions of 
these our Letters Patent are subject to the legislative 
powers of the G-overnor-General in Council, exercised 
ai meetings for the purpose of making laws and regula- 
tions . . . . ” By the terms of section 117, the Code is 
made applicable to the High Court, and Order XLIII, 
rule 1 gives a right of appeal in the very case under 
discussion. But it is said that this Code and the rules 
made under it do not apply to an appeal from a learned 
Judge of the High Court. I cannot follow that 
argument. It is part of the defendant’s case that 
(1) (1882) I. L. R. 9 Calo. 482. 
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Order IX, rale 8 applies. That order is iu effect a part 
of the Civil Procedure Code. It seems to me strange 
that the plaintiff should be subjected to Order IX, rule 
8 and be liable to have his suit dismissed for want of 
aiipearance, yet when he has had his suit dismissed 
under one of the rules of the Code and wants to call 
in aid another of the rules which, — when his applica- 
tion for re-instatement has been refused, gives him a 
right of aj)psal against that refusal, he is met with the 
argument that he cannot call in aid that rule because 
there is no appeal from the learned Judge of the High 
Court under the Civil Procedure Code. I think this is 
not a true view or a reasonable construction to put 
upon the Code and the rules made under it. In my 
judgment, the Code and the rules do apply and the 
plaintiff has a right of appeal. • 

[On the merits his Lordship observed: — ] This case 
has given me a considerable amount of anxiety, and I 
think the safest thing for me to do, in giving judg- 
ment, having regard to the course which we intend te 
adopt is to say as little as imssible about the case 
itself, on the merits or demerits of the case, because 
if I do say anything, it may be taken to prejudice' 
either the one side or the other. I have come to the 
conclusion that the safest coarse for this Court will be 
to order this suit to be re-entered — I am not ground- 
ing my judgment upon what happened before January 
or February this year, but I take a few facts, namely,, 
that this case was fixed to be tried by Mr. Justice 
Imam on the 4th of February, that apparently — accord- 
ing to the evidence which was before the Court — on the 
3rd, the plaintiff", the lady, who had been suffering 
to some extent from colic for some time, was taken 
worse; that on the 4th that matter was mentioned 
to the learned Judge, and that an application would 
be made for adjournment. When the case was called 
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on the 5th, what happened is shown by the entry 
in the learned Judge’s note .... and is as 
follows Mr. Das withdraws from the case, that 
he has only instructions to apply for adjournment 
and he does not appear any more in the case. ” I 
do not know exactly what the position was as regards 
Mr. Das ; unfortunately, he is not here to-day ; he 
is out of Calcutta as I understand — but having regard 
to the admission which has been made by the learned 
counsel for the appellant, Mr. S. R. Das, to the effect 
that the learned counsel who appeared in the Court 
below took a wrong course, it seems to me that we 
must conclude that he ought to have gone on with the 
case, when the learned Judge gave him an opportunity 
of calling his other witnesses, and if necessary asking 
for an adjournment in order that the plaintiff might 
be examined at a subsequent time. It Is, therefore, 
admitted that the learned counsel made a mistake, in 
the course which he and his junior adopted. The 
only question is whether the plaintiff in consequence 
of that mistake is to be debarred foe all time from 
prosecuting her suit. 1 1 is a suit for a large sum of 
money : there are serious issues in it, and I think that 
if I had been in the position of Mr. Justice Imam I 
would have allowed the case to be re-entered upon 
terms : and, inasmuch as there is an appeal (we have 
decided already that there is an appeal in a matter of 
this kind), I have to apply my mind and try to as- 
certain what I should have done, had I been in the 
position of Mr. Justice Imam. In my judgment, this 
case should be re-entered and the conditions of rein- 
statement are these : — The plaintiff must pay the taxed 
costs of the defendants, viz., such costs as were thro wn 
away by the case not proceeding on the day when it 
should have, and she must also pay the taxed costs 
of the defendants upon the application before Mr. 
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Justice Imam for restoration, and also the taxed 
costs of the respondents in this appeal except for tlie 
first day which I think was occupied by the argument 
on the preliminary objection that thei-e was no appeal, 
upon which question we have decided against tlie res- 
pondent. The plaintiff must pay such costs as I liave 
intimated asa condition precedent to the case being re- 
entered. And, upon the point mentioned by Mr. Das, 
altliough at one stage of the proceedings there wmre 
only two sets of costs, still it seems to me that the 
defendants were entitled to appear here by separate 
cotinsel, and as regards this appeal there will be 
separate sets of costs as regards each defendant who 
appeared. 

Further, inasmuch as the taxation of costs may 
take some time we think that the plaintiff ought to 
bring into Court within three weeks from this date 
the sum of Rupees 2,000 and it is to be clearly 
understood that the case will not be re-entered until 
the costs have been taxed and paid ; they must be 
paid within one month from the certificate of costs. 
The appellant will have the costs of the first day of 
the aijpeal which was taken up in the preliminary 
point, and these costs will be . .set-off, on taxation, 
against the costs which she will have to pay. 

We direct that the ta.xation be expedited. 

If the sum of Rs. 2,000 be not paid into Court and 
if the taxed costs payable by the appellant as afore- 
said, after the taxation and the set-off, be not paid 
by her within the time fixed, the case will not be 
restored, and in that event the appellant will be liable 
to pay the taxed costs of this appeal after the set-off 
which has been alloAved. 

WOODROFPB J. I need not in this ease consider the 
question whether section 104 of the Civil Procedure 

62 
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Code touches the right of appeal given by the Letters 
Patent ; for, if the order appealed from is a judg- 
ment within the meaning of the Letters Patent 
the question does not arise. It has doubtless been 
held that an order dismissing an appeal for default 
is not a judgment: Mansdb Ali v. Nihal Chand(l). 
But we are not concerned here with an order under 
Order IX, rule 8 only but with an application for 
restoration under Order IX, rule 9. Whether or not 
as a question of jurisdiction an appeal lies under 
clau.se 15 of the Letters Patent in a case in which an 
appeal is allowed under the Code I think it may 
be said that .there are primA facie grounds for holding 
that an appeal should be held to lie under the Letters 
Patent where it is allowed under the Code; for, the 
fact that the Legislature has in the Code allowed 
an appeal in a particular case affords to my mind 
primA facie ground for supposing that that case is of 
a class which this Court considers appealable under 
its Letters Patent. This Court has further held that 
we should not adopt a narrow construction : Brif 
Ooomaree v. Hamrick Dass{2). Looking at the nature 
of the oi'der appealed from, I think I should hold 
that it is appealable as a “ judgment ” under the 
Letters Patent. 1 do not consider Gohindx La! Das v. 
Shiba Das Ohatterjee (3), which was on another 
section, is any bar to my so holding. 

On the facts of this appeal I liave myself doubts 
whether we should allow it. But as my learned 
colleagues are prepared to give an indulgence to the 
plaintiff, and that indulgence is to be on the term that 
all costs should be paid as a condition precedent, I do 
not dissent from the order proposed. 

(1) (1893) I. L. R. 16 All. 359. (2) (1901) 5 C. W. N. 781 . 

(3) (1906) I. L. B. 33 Calc. 1323. 
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MookerjbeJ. This appejii is directed against an 
order under rnie i) of Order IX of the Civil Procedure 
Code, whereby Mr. Justice Imam ha.s refused to set 
aside an order of dismissal of a suit made by him 
under rule 8. 

Asa preliminary objection has been taken to the 
competency of the appeal, it is incumbent upon the 
appellant to establish that she has a right of appeal 
[^MinaksM v. Suhramanya (1)]; for as Lord Bramwell 
said in Sandback Charity Trustees v. North Stafford- 
shire By. Co. (2), an appeal does not exist in the nature 
of things ; a right of appeal from any tribunal must be 
given by express enactment — words quoted with appro- 
val by Lord Macnaghten in B ingoon Botatoung Co. 
V. The Collector', Bangoon (3). She relies upon Order 
XLIII, rule 1, clause (c) of the Civil Procedure Code 
as also upon clause 15 of the Letters Patent. 

Order XLIII, rule 1 clause (c) provides that “an 
appeal shall lie from an order under Order IX, rule 9 
rejecting an application (in a case open to appeal) 
for an order to set aside the dismissal of a suit.” The 
question, consequently, arises, whether Order XLIII, 
rule 1, clause (c) is applicable to an order under Order 
IX, rule 9, made by a Judge on the Original Side of this 
Court. 

On behalf of the appellant reliance has been placed 
upon section 117 of the Code, which lays down that 
“save as provided in this part or in Part X or in Rules, 
the provisions of this Code shall apply to High Courts 
established under the Indian High Courts Act, 1861.” 
The only provision in Part IX which may have any 
possible bearing, is that contained in section 120, which 
obviously does not touch the present question. The 
provision in Part X, which deals with this matter, is 

(1) (1887) I. L. R. n Mad. 26. (2) (1877) L. B. 3 Q. B. D. 1. 

(3) (1912) I. L.E. 40 Calc, 21. 
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contained in section 129 ; this also does not militate 
against the contention of the appellant. The term 
“ Rule,” which finds a place in section 117, is defined 
in danse 18 of section 2 of the Code to mean “ a rule 
contained in the first schedule or made under section 
122 or section 125.” Our attention has not been drawn 
to any such rule which makes Order XLIII, rule 1, 
clause (c) inapplicable. On the other hand. Order XLIX, 
rule 3, which excludes the operation of other rules, 
lends support to the contention of the appellant that 
Order XLIII, rule 1, clause (c) is applicable to the 
present suit. 

But it has been argued, on behalf of the respond- 
ents, on the authority of the decision of the Judicial 
Committee in Hurrish Chunder Oho vahry v. Kali 
Sunderi Debi (1), that the Civil Procedure Code, in so 
far as it provides for appeals, does not apply to an 
appeal preferred from a decision of one Judge of a 
High Court to the Full Court. The true effect of the 
decision of the Judicial Committee was considered by 
this Court in Toolsee Money Dassee v. Sudevi Dassee(2). 
but it is not necessary for my present purpose to 
determine its bearing in all its implications, because 
in my opinion, the law has been substantially altered 
since that decision was pronounced. Section 104 of 
the Code of 1908 is materially different from section 
588 of the Code of 1882. It provides that “ an appeal 
shall lie from the orders mentioned in the first clause 
of that section and, saye as ot/iermise expressly provided 
in the body of the Code or by any laiv for the time 
beiny in force, from no other orders.” The effect of 
section 104 is thus, not to take away a right of appeal 
given by clause 15 of the Letters Patent, but to create 
a right of appeal in cases even where clause 15 of the 
Letters Patent is not applicable. 1 may here observe 

(1) (1882) I. L. R. 9 Oale. 482. (2) (1899) I L. R. 26 Calc. 361. 
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parentlietically that hi the case of Toolsee Money 
Das-iee v. Suclevi Dassee (1), Prinsep J. felt pressed by 
the argiinieiit that if an appeal was deemed to have 
been allowed by the Code of Civil Procedure, there 
was uo provision for the constitution of a Court to 
which such an appeal might be preferred. Section 106 
of the Code, however, lay^s down that “ where an 
appeal from any order is allowed, it shall lie to the 
Court to which an appeal would lie from the decree in 
the suit in which such order was made.” Conse- 
quently, where a right of appeal has been so given, it 
would be the duty of this Court to constitute a Court 
of Appeal under section 13 of the Indian High Courts 
Act. I hold, accordingly, that this appeal is competeuc 
under clause (c), rule 1, Order XLIII of the Civil 
Procedure Code. 

I am further of opinion that the appeal is comi)e- 
tent also under clause 15 of the Letters Patent. That 
clause allows an appeal from a “judgment”, and, 
the controvers}^ has consequently centred round this 
expression. Reference has been made to the now 
classical definition [Brijcoomiiree^. Bamrick Dass (2)] 
first formulated by Couch C. J. in the case of The 
JusLices of the Peace for Calcutta v., The Oriental 
Oas Go. (,3). “ Judgment ” in clause 15 means adecision 
“ which affects the merits of the question between the 
parties by determining some right or liability ; it may 
be either final or preliminarj’’ or interlocutory, the 
difference between them being that a final judgment 
determines the whole cause or suit and a preliminary 
or interlocutory judgment determines only a part of it 
leaving other matters to be determined.” Substan- 
tially the same view was adopted by Sargent C. J. in 
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Sonahai v. Ahmedbhai Hahibkai (1) and was later on 
applied by Conch 0. J. himself in Hadjee Ismail 
HadjeeHubbeeh v. Radjee Mahomed Hadjee Joosub(2)^ 
where he held that an appeal lies from an order 
refusing to set aside an order granting leave to a 
plaintiff to sue under clause 12 of the Letters Patent. 
Reference may also be made to the decision of this 
Court in In the matter of the petition of Rally Sundery 
X)a6fa (3), subsequently aflB.rmed by the Judicial Com- 
mittee [Hurrish Chunder Chowdhry v. Kalisimderi 
DebifI)], where an appeal was entertained against an 
order refusing to transmit for execution an order of 
His Majesty in Council. It must be remembered in 
connection with these decisions that they do not profess 
to give an exhaustive definition of the term “judg- 
ment”, and other definitions of a very comprehensive 
scope have, from time to time, been, attempted, for 
instance by Scott C. J. in Ahmed Bin Sheikh v. 
Ayeshabai (h), by Bittleston J. in De Souza v. Coles (Q), 
and by White C. J. in Taljar im Bow v. Alayippa 
Chettiar (7). In the opinion of Bittleston J. the term 
‘ judgment,’ includes “ any decision or determination 
affecting the rights or the interest of any suitor or 
aijplicant”, and that it is “impossible to prescribe any 
limits to the right of appeal founded upon the nature 
of the order or decree appealed from.” In the opinion 
of White C. J., this is too wide, and the test is “ not 
what is the form of the adjudication, but what is its 
effect on the suit or proceeding in which it is made ; if 
its effect, whatever its form may be, and whatever be 
the nature of the application on which it is made, is to 
put -an end to the suit or proceeding so far as the Court, 

(1) (1872) 9 Bom. H. 0. 398. (4) (1882) I. L. R. 9 Calc. 482. 

(2) (1874) 13 B. L. R. 91. (5) (1909) 11 Bora. L. R. 248. 

(3) (1881) I. L. R. 6 Calc. 594. (6) (1868) 3 Mad. H. C. 384. 

(7) (1910) I. L. R. 35 Mad. 1. 
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before whicli tbe suit or proceeding is pending, is con- 
cerned, or if its effect, if it is not complied with, is to 
put an end to the suit or proceeding, the adjudication 
is a Judgment.” But, whether we adopt the wider or 
the narrower view of the scope of the term “ judgment ”, 
although I may add that l am not disposed as Maclean 
C. J. was not disposed [Brij Coomaree v. Bamrick 
i)ass (l)] to favour an attempt to place a narrow con- 
struction on the term “ judgraeut”, it is plain that the 
order in this case is a “ judgment,” within the defini- 
tion formulated by Conch C. .T. in Justices of the Peace 
for Calcutta v. The Oriental Gas Co. (2). The order 
under appeal does affect the merits of the questiorr in 
controversy between the parties by the determination 
of a right or liability. No doubt, it has been argued 
that the right or liability of the parties was deter- 
rnirred by the dismissal of the sirit and the position 
was not affected by the subsequent dismissal of the 
application to revive the suit. But this clearly over- 
looks the fundamental point that the primary order of 
dismissal of the suit was liable to be revoked, as it was 
subject to a irossible order of restoration under rule 9. 
The effect of tlie subsequent order is accordingly to 
give a character of finality to the primary order of dis- 
missal, by a determination that the apirlicant had 
failed to establish grounds in support of his alleged 
right to an order under rule 9 of Order IX. Such 
determination is, in my opinion, a “judgment’ within 
the meaning of clause 15 of the Letters Patent. 

I am not unmindful that the contrarj’- view may 
receive an apparent support from some dicta irr 
reported decisiojrs, for instance, Bughoo Bibee v. Noor 
Jehan Begum (3) atrd Gobinda Lai Das v. Sidba Das 
Ghatterjee (4). As regards the former case, which ruled 
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tliat an order dismissing an application for review is 
not a judgment, it is sufficient for oni: present purpose 
to observe that judicial opinion on this matter has 
not. been uniform : Ramhari Sahu v. Maclan Mohon 
Mitteril), Aiihhoy Churn Mohunt v. Shamont Lochun 
Mohttnt{2), Mulji Virji v. Bangahashi Saha (3). As 
regards the latter case [Gobinda Lai v. Shiva Das(i)\ 
stress is laid upon the following passage in the judg- 
ment of G-hose 0. J. : “ an order which terminates a 
proceeding is a judgment within the meaning of clause 
15, but it must be a proceeding in the course of a suit 
or in relation thereto, and in which some question or 
other as to the right or liability of any party is raised, 
and not a proceeding in respect of a matter which had 
already come to termination by operation of law or 
otherwise;’ I feel bound to record my respectful 
dissent from this exposition of the law, for the quali- 
fication formulated plainly caiaies us beyond the 
definition of the term'“ judgment ” as given by Couch 
0. J., and if the question arises in another case 
precisely on all fours with the decision mentioned, 
and if it comes before me, I shall not hesitate to i-efer 
the mutter for consideration to a Full Bench. It is 
not necessary, however, to adopt that course on the 
present occasion, as admittedly there is no decision 
which precisely covers the case before us; and the 
class of cases which rule that an order refusing 
[Tara Chand Biswas v. Radha Jeebun Mus^ofee (5)^ 
Manly v. Patterson (6), Lutf Ali Khan v. Asgur 
Bern (7), Kishen Pershad Panday v. Tiluckdhari 
Lcdl (8)1 or granting [Amirimnissa v. Behary Ball 
(9), Mowla Buksh v. Kishen Pertdb Sahi (10)] an 

(1) (1895) I. L. R. 23 Gal«. 339. (6) (1881) 1. L. R. 7 Calo. 339. 

(2) (1889) I. L R. 16 Calo. 788. (7) U890) I. L. R. 17 Calc. 455. 

(3) (1905) 9 C. W. N. 502. . (8) (1890) I. L. R. 18 Calc. 182. 

(4) (1906) I. L. R. 33 Caki 1323. (9) (1876) 25 W. R. 529. 

(5) (1875) 24 W.,R. 148, . (10) (1875) I. L. R. 1 Calo. 102. 
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application for leave to appeal to His Majesty in 
Council, or for stay of excution {Mohahir Prosacl 
Singh v. Adhikari Kimtvm'il), Ghitto Sheikh v. Kazee 
Mussen Hossein {i)}, is not a vjadgment’, plainly 
stands on a different footing. 

As regards the merits, I am clearly of opinion that 
the application nnder rule 9 of Oi’der IX should have 
been granted. We have not had the advantage of 
hearing from Mr. C. R. Das his version of wlmt took 
place in Court when the suit was dismissed for default. 
But, on the materials before me, I see no escape from 
the conclusion that there was a grave error of judg- 
ment on his part and that he should have proceeded 
with the suit. The question then reduces to this — 
should his client be penalized for his error of judg- 
ment, if so, to what extent. The client will be 
penalized by the order which the Court of appeal Is 
about to make in so far as the payment of costs is 
concerned ; but I am not prepared to hold that the 
client should be penalized to the extent of dismissal 
of her claim without investigation. Judicial decisions 
of high authority favour the view that even where 
suits have been dismissed for the mistake or laches 
of the legal advisers of parties, the Court wnll not 
hesitate, if proper grounds are made out, to restore the 
suit upon payment of costs [^Southampton Isle of 
WigJtt and Portsmouth Paproved Steam Boat Co. v. 
Rawlins (3), Michell Wilson (4), Birch v. Wil- 
liams (5), Hale v. Lewis if), Mur uga Chetty v. Raja- 
sami {!)]% but reference need be made specially 
to one case in this country, 771(3 Oriental , i inance 
Corporation v. The Mercantile Credit and Finance 

(ll (1894) I. L. R. 21 Calc. 473. (4) (1877) 26 W. B. (Eng.) 380. 

(2) 2 Hyde 212. (6) (1876) 24 W. R. 700. 

(3) (1865) 34 L. J. Gli. 287. (6) (1838) 2 Keen 318. 

(7) (1912) 22 Mad. L. J. 284. 
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Corporation (1), and to another in England, Burgoine 
V. Taylor (2). In my opinion, this appeal should be 
allowed and the suit restored on the conditions 
mentioned in the judgment of the Chief Justice. 

Appeal allowed. 

Attorney for the appellant : W O'. Rose. 

Attorneys for the respondents = K. K. De, B. P. 
Chimder, B. L. Mookerjee, S. G. Ghosh and P. N. 
Banerjee. 

J. C. 

(l) (1866) 2 Bom. H. C. 282. (2) (1878) L. B. 9 Ch. D. 1. 


APPELLATE CIVIL. 

Before Bichar dson and Imam JJ. 

KUNJA KISHORE PAL CHOWDHDRY 

^ ^ ' w. . 

BAMA SUNDARI DASEE.* 

Landlord an i Tenant—* Non-transfer able occnpancy holding — Occnpancg 
holder transferring part of his holding loHh out the knowledge or consent 
of the landlord — Transfer^ validity of — Non-payment of rent hy tenant — 
Disclaimer — Suit by landlord for Jchas possession of the transferred 
portion. 

The holder of a non-transferable occupancy holding ha** no power to 
create by transfer a title good against his landlord. 

Where a tenant transferred by a deed of sale a portion of his non- 
transferable Occupancy holding without his landlords’ knowledge or consent 
and subsevifueiitly refused to pay the rent of the transferred portion to the 
landlords on the ground that it was sold and relinquished in favour of the 
pureliaser, paying rent only for the portion of the hoiciing which remained 

^Appeal from Appellate Decree, No. 3882 of 1913, against the decree of 
Sarat Chandra Sen, Subordinate Judge of Dacca, dated Aug. 12, 1913 
reversing the decree of Amulya Copal Roy, Munsif of Naraingunge, dated 
April 25, 1912. 
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in his possession, and where sach apportionment of the rent Avas accepted 
by the landlords 

Held^ that such an act on the part of the tenant amounted to a dis- 
oiaiiner to all right, title and interest to the transferred part, and that the 
part transferred was at the disposal of the landlords, unless any third 
person could make out a good title to possession as against them. 

Second Appeal by Kunja Kishore Pal Chowdliury 
and others, the plaintiflEs. 

By a nominal deed of gift one Kali Prasanna Dhar 
transferred to his wife his entire non-transferable occu- 
pancy holding and subsequently ! sold a portion of it to 
one Krishna Mohan Dutt in the name of the latter’s 
mother. Both these transactions were effected with- 
out the knowledge or consent of the landlords. After 
the sale, Kali Prasanna and his wife refused to pay 
rent for the transferred portion of the land on the 
ground that it was sold and relinquished in favour of 
the purchasers, and paid rent only for the portion of the 
holding which remained in his possession. Tht^ land- 
lords accepted the apportionment of the rent for the 
portion occupied by the tenant, but declined to re- 
cognise the purchaser of the portion sold as his tenant. 
In a suit brought by the landlords against the pur- 
chasers and their vendoi’S for the recovery of khas 
posse.ssion of the portion of the lands sold, the Court of 
first instance decreed the suit in favour of tire 6 annas 
7i gundas co-sharer landlords and dismis.sed it against 
the others. On appeal by the defendants this suit wnis 
dismissed. T lie plaintiffs, thereupon, appealed to the 
High Court. 

Dr. Sarat Chandra Basak {'ffit'k him. Bahti Hari- 
liar Prosad Sinha), for the appellant. The Pull Bench 
case of Daynmoyi v. Ananda Mohan Roy Chowdhuri 
(1) was distinguishable. In the present case the 
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tenant’s refusal to pay rent to the landlords, f )r the 
portion of the holding sold by him on the ground that 
he had no interest in it, amounted to a disclaimer of 
all his interest in that portion of the holding. The 
landlords might have brought a suit for recovery of 
Ichas possession of the entire holding. This was not 
their sole remedy. They also had the additional right 
of recognising the division of the holding and the ap- 
portionment and acceptance of the rent for the portion 
occupied by the tenant. With respect to the divided 
portion of the holding tmnsferred by the tenant, tliere 
existed no relatlonshiii of landlord and tenant between 
them and the transferee. The landlords, therefore, 
were entitled to re-enter upon the latter portion of the 
holding. 

Babu Gobinda Chandra Dey Roy, for the' respond- 
ent. The refusal of the tenant to i)ay rent for the 
portion of the tenancy transferred by him to the pur- 
chaser thereof, did not operate as a forfeiture. He was 
liable to the latrdlords for the rent of the entire hold- 
ing. The landlords’ remedy did not lie in a suit for 
khas possession of the transferred portion. Unless 
there was an abandonment of the entire holding by 
the tenant, the landlords could not re-enter upon a 
portion of it : see Kabil Sardar v. Chunder Rath Rag 
Chotudhry (1) where the very same question as in the 
present case arose. The principle of this decision was 
upheld in Dayamoyi v. Ananda Mohan Roy Ghow- 
dlmri (2). 

The appellants were not called upon to reply. 

Richasdson and Imam JJ. The holding in ques- 
tion in this suit originally belonged in its entirety to 
the defendant No. 3. He sold a portion of it to the 
defendant No. 2 in the name of the latter’s mother, the 

(1) (1892) I. L. E. 20 Cdo. 690'. (2) (1914) T. L. R. 42 Calc. 172. 
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defendant Ko. 1. The holding is found to be a non- 
transferable occupancy holding and, as we read the 
judgment of the learned Subordinate Judge in the 
lower Appellate Court, he has also found that, subse- 
quently to the transfer of the portion of the holding, 
the defendant No. 3 refused to pay rent for that portion 
and tendered to the landlords the proportionate rent 
due in respect of the remainder of the holding, which 
the landlords accepted. The learned Subordinate 
Judge, in one part of his judgment, says this “The 
plaintiff’s first witness Kamini, who is the Naib of the 
plaintiffs owning 6 annas and 7i guudas share, deposes 
that the defendants Nos. 3 and 4 refused to pay rent 
for the land in suit as it was sold a.nd that the defend- 
ant No. 3 paid rent for the lands other than the land 
in suit. The refusal to pay rent was due to the fact 
that the land had been sold.” Then further on, the 
Subordinate Judge says: — “The refusal to pay rent 
was due to the fact that there was a sale and the al- 
leged relinquishment was in favour of the purchaser.” 
Erom these passages, we gather, as we have said, that 
the learned Subordinar,e Judge accepted the evidence 
of the plaintiff’s Naib that, after the transfer in ques- 
tion, the defendant No. 3 refused to pay rent for the 
land he had ti’ansferred. In that state of things, it was, 
of course, open to the landlords to decline to accept 
an apportionment of the rent and to decline to recog- 
nise any division of the holding. On the defendant 
No. 3 refusing to pay the entire rent of the whole 
holding, the landlords might have instituted a rent 
suit and so brought the holding to sale in execution 
of any decree they might have obtained. But, in our 
opinion, this was not the only course open to the 
landlords. We can see no reason why the landlords 
should not be at liberty, if they so chose, to accept 
from the defendant No. 3 the amount of rent tendered 
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by him for the ] and he still held withont prejudice to 
any right which they might have as proprietors in re- 
spect of the transferred portion. The learned Subordi- 
nate Judge in the Oourt of appeal below has found on 
these facts that there was no surrender of the trans- 
ferred portion in favour of the landlords. It seems 
to us, however, that only one conclusion is possible 
from the transfer coupled with the subsequent refusal 
to pay the rent of the transferied portion ; clearly, 
that amounted on the part of the defendant No. 3 
to a disclaimer of all right, title and interest in the 
transferred portion. He had transferred his interest 
as tenant to the defendant No. 2 and, as between him 
and the defendant No. 2, his interest as tenant was 
extinguished. As to the landlords, he put an end 
to the relationship of landlord and tenant by refusing 
to pay rent for this land. In our opinion the tenant, 
the defendant No. 3, by his own acts and conduct, made 
it as clear as possible that he had no further interest 
in the land. The laud is, therefore, at the disposal 
of the landlords, unless any third person can make 
out a good title to possession as against them. The 
present case is easily distinguishable from those cases 
where, after transferring a portion of the holding, the 
tenant continues in possession of the remainder and 
continues to pay, or, at any rate, does not deny his 
liability to pay, the rent due in respect of the whole 
holding. In cases of that kind, it is familiar law that 
there is no abandonment or surrender of the holding 
either as a whole or in part. But the present case is 
very different ; and the conclusion arrived at by the 
learned Subordinate Judge appears to us to be entirely 
inconsistent with the facts which he has found. On 
the materials before us the only conclusion possible 
is, as we have said, Ihaf the defendant No. 3 has ceased 
to have any interest in the transferred land. If that 
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be so, what are the rights to the land as between the 
transferee and the landlords ? Primd facie; the land- 
lords are entitled to the land. The transferee shows 
no title from the landlords ; his title is derived from 
the defendant No. 3 who had no power to create a title 
good against the landlords. In the circumstances, 
we are of opinion that there is no answer to the land- 
lord’s suit. The result is that the decree of the lower 
Appellate Court must be set aside and that of the Court 
of first instance restored. The plaintiffs, the appellants 
before us, who are co-sharers in the land to the extent 
of 6 annas 7i gundas, are entitled under the latter 
decree to joint possession to the extent of their share- 
The other co-sharers were made party defendants, and 
no question is raised as to their share. 

The appellants are entitled to their costs through- 
out from the contesting defendants. 
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CIVIL RULE. 


Before D. Chatterjee and Beachcroft JJ. 

mahbsh ohandea addy 

V. 

PANOHU MUDALL* 

Vakalatna.a-Pracace-Hi,k Court-Mofassil 

eeptnnce of, by pleaders-Endorsement if nemeary— Civil Piocedure 
Code (Act V of 190S), 0. Ill, r. i-High Cowl General Rules and 
Circular Orders, 1910, Vol I, Ch. XI, r. 45 (e). 

It ia not necessary that the acceptance of a vahilatnama should be in 
..riting,bat tbe High Court Oenaral Rules and Circular l rders, 19 0 
Vol. 1, Gh. XT. r, 46 («) should be fully complied with by the. pleader wl 
^iccepts the valcalotnama. 

Per D. CHATTEB.1EA J. An appearance or act by a pka.ler named i 
Mainama (without his accepting it in writing) would if ^ 

the Court expressly or by implication, be vahd and operative. Ihc 
Court rule, however, was made to be followed and is a sa utary rule 

prescribed for safe-guarding tho interests of litigants and should eertam > 

L followed in the mofussil in tbe manner indicated by tbe construe- 
tion placed on the same in the answers to the several references made t 

this Court. It must be fully complied with by the pleader who hist 
accepts the mhalarnma and all subsequent acceptances must be made bi 
endorsements made in the presence of the Court, or the Sheristadar. or the 
Bench officer and dated, provided of course all the pleaders s.) accepting a 
-..•aWataama are named in it. Courts in the mofussil must be specia y 
careful in enforcing this rule in cases of compromise and withdrawal of 
cases and withdrawal of money and documents. 

Per BEiiOHCBOFT J. There can be an acceptance by tbe pleader other 
than in writing. But if this Court has, in the exercise of its powers, 
framed certain rules which must be observed by pleaders, a pleader who 
does not conform to those rules, ought not to bo heard. 

® Civil Rule No. 662 of' 1915, against the Order of Babu J. N. Ghosh 
Munsif of Puri,:di3mi8sing.Small Cause Court Suit No. 210 of 1915, dated 
April 17, 1915. _ : 
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Qumre : Whether after the first endorsement by a pleader accepting 
a vahalatnama^ a mere endorsement of acceptance by those appearing on 
the strength of the original mkalatnama at subsequent stages of the case 
is sufficient. 

Eule obtained by Maliesb Chandra Addy, the 
petitioner. 

This was a Rale for restoration of a suit dismissed 
by the Mnnsif at Puri for default. The petitioner 
brought a suit in the Court of Small Causes at Puri 
against one Panchn MndaU and in his vaJcalatnama 
filed in that suit he mentioned the names of Babas 
Puma Chandra Addy, Rajkishore Das, Jogendra Chan- 
■dra Mitra and several others as his pleaders. Of 
these Babu Puma Chandra Addy alone accepted the 
vakalaltiama by endorsing his name on the back of it. 
On the 15th March, 1915, the said suit was called on for 
hearing. The defendant and his pleader were absent 
and so were the plaintiff and his pleader, Babu Puma 
Chandra Addy. The plaintiff’s gomastha, however, 
was in Court and under the plaintiff’s authority he in- 
structed Babus Rajkishore Das and Jogendra Chandra 
Mitra to conduct the case on behalf of the plaintiff. 
Babu Jogendra Chandra Mitra filed on behalf of the 
plaintiff a hajira of the witnesses present in Court. 
When the suit was called on for hearing, Babu 
Rajkishore Das attempted to conduct the case for the 
plaintiff by offering to examine the witnesses, but he 
was not permitted to do so by the Munsif on the ground 
that he had not accepted the uaJtaZafreama already 
filed. The Munsif, however, directed him to file a 
vakalatnama accepted. In consequence of the 
absence of the plaintiff a fresh vakalatnama could 
not be filed and the suit was dismissed for default of 
the plaintiff as well as of the defendant. On the 
same day the Munsif issued a notice on Babu Jogendra 
Ohaadra Mitra to show cause why he should not 

63 


1915 

Makes H 
Chakdha 
Addy 

Panchu 

Mudali. 


I 




INDIAN LAW EEPOETS. [VOL. XLIIl. 

be proceeded against niider the Legal Practitioners 
Act. On the 29th March, 1915, the plaintiff filed an 
application for setting aside the order of dismissal for 
default and for restoration of the suit. On the Munsif 
directing that the plaintiff do file an affidavit in 
support of his application, such an affidavit sworn by 
the plaintiff’s gomastha was duly filed on the 6th 
April, 1915. When the suit came on for hearing on 
the 17th April, 1915, the plaintiff’s pleader was absent 
in Cuttack and one of the plaintiff’s witnesses could 
not attend owing to illness. The lilaintifif’s gomastha 
under a special power of attorney filed a petition 
praying for the postponement of the case and wdth his 
petition he also filed a medical certificate from the 
Assistant Surgeon of the local Civil Hospital stating 
that the said witness was ill. The Mun.sif refused to 
postpone the case and dismi.ssed the suit for default. 
Thereupon, the plaintiff applied to the High Court and 
obtained this Rule. 

Babii Satya Gharan Sinha, for the petitioner. A 
vakilalnama was not required to be accepted in 
writing by each pleader mentioned therein before he 
was entitled to appear. Any one of several pleaders 
whose names were mentioned in the. vakalatnama 
had a right to appear in the case, even if he did not 
expressly accept the vakalatnama, provided there 
was an acceptance of it by only one of them and 
provided the pleader appearing was satisfied that the 
document was proi>erly executed. In support of this 
contention see the letter written by the Registrar of 
this Court, dated the 19th November 1914, appearing 
in 19 C. W. N. xxvi, and also 0. Ill, r. 4 of the Code 
of Civil Procedure. Reading this letter and this order 
together, the pleader was entitled to appear before the 
Munsif and conduct his client’s case. As regards r. 
45 (e) of the High Court^ General Rules and Circular 
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Orders, 1910, Voi. I, Gliap. XI, this rule must be taken 
and read along with the Registrar’s letter referred to 
and 0. Ill, r. 4 of tire Gode and interpreted as stated. 

No one appeared for the opposite party. 

Cur. adv. vult. 

D. Ghatteejee J. The whole trouble in this case 
is due to a misunderstanding and some uncertainty of 
practice in the acceptance of vakalatnamas in the 
mofifusil. 

The facts are that the petitioner filed a suit in the 
Small Gause Gourt at Puri in charge of the second 
Munsif and engaged three pleaders, Babus Poorna 
Ghandra Addy, Rajkishore Das and Jogendra Chan- 
dra Mitra. Baba Poorna Chandra Addy accepted the 
vakalainama by endorsing his name on its back as 
usual. The two other pleaders did not sign the 
vakalainama. On the date of hearing Babu Jogendra 
Ghandra signed the hajira of witnesses and Babu 
Rajkishore attempted to conduct the case by offex-ingto 
examine the witnesses. There is some difference be- 
tween the petitioner and the learned Munsif as to 
what then took place. The learned Munsif says he 
asked Rajkishore Babu to accept the vakalainama on 
the record, the petitioner says Rajkishore Babu was 
asked to file a fresh vakalainama. I take the facts as 
stated by the learned Munsif to be correct especi- 
ally as there is no affidavit by the pleader and the 
karpardaz who swears the aflSdavit, does not know 
English and could not have understood whatw’^as said. 
But I cannot conceive why Rajkishore Babu should 
have allowed the case to be dismissed for default un- 
less he misunderstood the order of the Court and 
thought that he was requii'ed to file a fresh vakalat- 
nama which he could not do as his client was absent. 
As it is I think there was some such mistake and the 
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case was dismissed for default and Babu Jogendra 
Chandra who had filed the hajira without signing the 
vakalatnama was given a notice to show cause why 
he should not be proceeded against under the Legal 
Practitioners Act. There was then an application for 
rehearing but that also ultimately failed as on the date 
of hearing an application for postponement was made 
by the agent of the client acting under a special 
power of attorney which was not registered. There 
is no provision in the Registration Act wh ich makes 
the registration of a special power of attorney com- 
pulsory but the Court is not bound to presume its 
genuineness unless it is registered, see section 85 of 
the Evidence Act, and the learned Munsif was within 
his rights in refusing to act upon the application of 
the agent. As regards the acceptance of vakalatnamas 
the practice in the High Court is that one or more 
vakils endorse their acceptance on the 
before it is filed, and if any other vakil named in the 
vakalatnama wants to accept it later, he makes his 
endorsement before the Deputy Registrar or his assis- 
tant and the endorsement is initialled by the said 
officer and dated. Vakils who are engaged later gene- 
rally endorse their acceptance when the record is in 
the Bench but many vakils work without endorsing 
their acceptance unless the omission is brought to 
their notice. 

0. Ill, r. 4 of the Civil Procedure Code does not 
expressly say that the acceptance of the vakalatnama 
should be in writing and it was held by Banerjee J. in 
1901, in the case of Shama Prasad Ghose v. Taki 
Mallik (1) that under similar provisions of section 39 of 
the old Code no writing was necessary for the accept- 
ance of a vakalatnama and it was sufficient if the vakil 
acting was named as one of those authorised in the 
(1) (1901) 5 0. W. N. 816. 
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body of the vakalattiama. This matter came before the 
English Committee of this Court in April 1910 upon a 
reference from the District Judge of Khulna and the 
learned Judges (Sir Lawrence Jenkins C. J., Harington 
J., Brett J., Mookerjee J. and Carnduff J.) directed the 
Registrar to say that Or. Ill, r. 4 does not require the 
acceptance of a vakalatnama to be in writing. The 
matter came up again in 1914 upon a reference from 
the District Judge of Tipperah and the same answer 
was given. The letter of the Registrar in that case is 
printed in 19 0. W. N. XXVI. The file shows that 
r. 45 (e) of the High Court Rules and circulars pub- 
lished in 1910 was referred to by the District Judge. 
It appears, however, from enquiries made from the 
Registrar of the Appellate Side that the answer was 
given in accordance with the precedent in the Khulna 
case, without placing the matter before the English 
Committee again. The next reference was by the 
District Judge of Cuttack in 1915 made in consequence 
of a representation from the Puri Bar Association 
objecting to an order of the 2nd Munsif of Puri, direct- 
ing that every acceptance of a vakalatnama must 
be in compliance with r. 45 (e) Chap. XI p. 301, Vol. I, 
General Rules and Circular Orders (Ed. 1910) whether 
it is before or after the vakalatnama is filed and the 
same answer was given directing that in case of a 
subrsequent acceptance by a new pleader of n vaka- 
latnama previously filed by another pleader, the 
date of the acceptance should be added. This . answer 
was also given by the Registrar on the authority of 
the Khulna case without any fresh consideration by 
the English Committee. All these references, however^ 
deal with the case of several acceptances of the same 
by several pleaders at different times, 
and none of them deals with the case of a pleader 
acting without accepting the mfca/afnama in writing. 
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I think that Or. Ill r. 4 of the Civil Procedure Code 
does not require that the acceptance of a vakalatnama 
should be in writing. 

An appearance or act therefore by a pleader named 
in the ■yafeala^ncsma woidd, if allowed by the Court 
expressly or by implication, be valid and operative. 
The High Court rule, however, was made to be fol- 
lowed and is a salutary rule prescribed for safe- 
gnarding the interests of litigants and should certainly 
be followed in the moffusil in the manner indicated by 
the construction placed on the same in the answers 
to the several references. It must be fully complied 
with by the pleader who first accej^ts the vaJcalat- 
nama and all subsequent acceptances must be made by 
endorsements made in the presence of the Court or 
the Sheristadar or the, Bench officer and. dated, provi- 
ded of course all the pleaders so accepting a vakalat- 
nama are named in it. Courts in the moffusil must be 
specially careful in enforcing this rule in cases of 
compromise and withdrawal of cases and withdrawal 
of money and documents. 

There was evidently a misconception in this case 
Rajkishore Babu retired as he probably thought he was 
required to file a tr:Q%h. vakalatnam i which he was 
not in a position to do and the learned Munsif held that 
“Babu Jogendra Chandra who had filed the hajira had 
no authority from the plaintiff to file the same.” As 
I have shewn above Babu Jogendra Chandra had been 
. duly authorised by the vakalatnama to represent the 
plaintiff and had signified his acceptance of the same 
by acting as aforesaid and would presumably have 
put dowii his signature on the vakalatnama if the 
omission had been brought to his notice. I therefore 
make the Rule absolute and direct that the case 
be restored to the file and tried in due course of 


TOL. XLIII.] CALCUTTA SERIES. 

Beachcroft J. The petitioiier obtained this Rule 
mainly on .the strength of allegations in the affidavit 
to the effect that the learned Munsif sitting as Judge 
of the Small Cause Court would not allow his pleader 
Baba Raj Kishore Dass to examine his witnesses, as 
the pleader had not accepted the vakalcdnama already 
filed, and directed the pleader to file a fresh vakalat- 
tiama, which the pleader was unable to do in the 
absence of the petitionei*, in consequence of 'which the 
suit was dismissed for default. In support of the rule 
it has been argued that Or. Ill r. 4 of the Civil Proce- 
dure Code does not require the acceptance of the 
pleader to be in writing. In addition to the opinion 
expressed by Banerjee J. in Shama Prosad Qhose v. 
Taki Mullik (1) to the effect that acceptance need not 
be in writing reliance was placed on an article in 
Vol. 19 of the Calcutta Weekly Notes page XX VI in 
which it was alleged, quoting the letter of the Regis- 
trar of the Appellate Side of this Court, that the 
High Court refused to accept a recommendation of the 
District Judge of Tipperah, that ail the pleaders who 
wished to appear in a case must sign the vakalatnama 
before it is filed in Court. In fact it appears that the 
recommendation of the District Judge of Tipperah 
was not brought to the notice of the Judges, but -c^^as 
dealt with by the Registrar on the precedent of an 
answer given to the District Judge of Khulna in 1910. 
On that occasion an enquiry by the District Judge v?as 
considered by the English Committee and an answer 
was sent based on the opinion expressed by Banerjee 
J. It does not appear, howeverrthat any reference 
was made to r. 45 (e) in Chap. XI of the Court’s 
General Rules and Circular Orders, a rule which had 
been made subsequently to the decision in Shama 
Prosad Ghose v. Taki Mullik (1). 

(1) (1901) 5C. W. N. 816. 
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That Rale requires that a pleader accepting a 
vakalatnama shall note on it the name of the person 
from whom it has been received with an endorsement 
to the effect that he is satisfied that the person from 
whom he received it is either the party himself or a 
certificated Mukhtear or one who has been authorised 
by the party to deliver it to him as the case may be. 
The learned Munslf appears to be of opinion that the 
introduction of this rule has had the effect of making 
acceptance in writing obligatory by a pleader accepting 
a vakalatnama. I do not think that that is the effect 
of the rule. l am of opinion that there can still be an 
acceptance by the pleader other than in writing. But 
if this Court has, in the exercise of its powers, framed 
certain rules which must be observed by pleaders, a 
pleader who does not conform to those rules ought not 
to be heard. Although there may be an acceptance as 
between party and pleader, other than in writing, if 
the rules require that a pleader is to sign the vakalat- 
nama or make any particular endorsement on it the 
Court before which the pleader practices ought to 
insist on the rule being observed before it allows him 
to plead. " 

Coming to the facts of this particular case I am 
certainly not prepared to accept the allegation that 
the Munsif asked the pleaders to file a fresh vakalat- 
nama. The learned Munsif has sent an account of 
what happened, viz., that he asked the pleader if he 
had accepted the vakalatnaina already filed, the 
pleader replied that he had not, the Munsif then told 
the pleader that if he accepted it he might appear, 
otherwise not, and the pleader did not accept the mto- 
latnama. I will assume in favour of the petitioner 
that when the Munsif speaks of ac’ceptance he refers to 
the making of such eudorsements as are required by 
r. 45 (e) already referred to. 
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The Munsifs account of what happened, concludes 

the matter. But in any case even if the Munsif had 

not denied the allegation in the affidavit, there would Chakde.\ 

be nothing before us to justify the view that the ’ 

) Munsif had asked for a fresh yaftaZainamr/. The afifi- p^cbv 

T -, , Mudali. 

davit is sworn by a person who does not know English, 

■while the conversation in Court took place in English, b^aohcboft 
and the affidavit is in the qualified form “ the facts 
stated are true to the best of my knowledge ” without 
any information as to the source of the knowledge. 

Affidavits thus qualified are constantly being made 
and it is as constantly pointed out that the qualifiea- 
* tion renders the affidavit useless as evidence of any 

particular fact. 

Nor am I prepared to take the view that the 
pleader misunderstood what the learned Munsif said. 

The pleader himself does not say so. I know that 
there is a general objection among the members of 
the profession to swearing affidavits, an objection for 
which in many cases there is no justification. I can 
well understand a pleader objecting to swear an affi- 
davit if that involves his alleging facts which throw 
discredit on the conduct or work of a Judicial officer 
in whose Court he has to practice, but I do not see 
what considerations can stand in the way of his .saying, 
if true, that he was mistaken in what the Judicial 
officer said. Now far from there being any misunder- 
standing in this case, there is every reason for think- 
ing that the Munsif wanted the pleader to make the 
endorsement required by r. 45 (e) and that the pleader 
deliberately refused to make it. 

It is clear from the papers before us that the 
Munsif has been trying to enforce the complete obser- 
vance of the rule not only by the first pleadeiv ^ ^ 
accepting a vakol itnama, but by those appearing 
on the strength of the original vakalatnam'i at 
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subsequent stages of the case, while the members of the 
Bar have maintained the position that after the first 
endorsement, a mere endorsement of acceptance is, 
suflSieient in the case of pleaders subsequently appear- 
ing, and there is no doubt that there was — for I under- 
stand that the learned Miinsif has been transferred- 
considerable friction between him and the members 
of the Bar. It is not necessary, nor have we the 
materials, to attempt to apportion the blame for this 
state of affairs, but apparently both sides held their 
ground, and I believe the present incident was merely 
an outcome of this difference of opinion. Incidentally 
I may observe rhat this state of things led to a reference 
by the District Judge to this Court which was unfor- 
tunately disposed of by the Registrar on the autho- 
rity of the reply given to the District Judge of 
Khulna, though the point referred was an entirely 
new one. 

It is not necessary iir the j) resent case to decide 
which of the two views of r. 45 (e) advanced is the 
correct one, though there is something to- be said in 
favour of both. 

What does concern us in the present case is 
whether we ought to interfere with the order dismis. 
sing the suit. It is true no doubt that we have on 
the one Land an affidavit giving a garbled account by 
a person who was not in a i^osition to understand 
what actually took place : perhaps he was misled. On 
the other band it is hardly fair to make the litigant 
suffer for a difference of opinion between the Court 
and the pleader as to the latter’s duties. 

I, therefore, agree to the order ijroposed by my 
learned brother. 


0. M. 


Buie absolute. 
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' PR AN JI VANDAS ■ J AG JI VANDAS MEHTA 
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CHAN MA PHEE. 

IBU mui PRCiii rm chief court of lower burma, at rancooh]. 

Mortgage — Equitable mortgage — Sseuritg^ scope of — Title-deeds deposited as 
securitg^ and endorsement made on ^yromissorg note give?i — Additiofi sub’ 
sequentlp made to memorandum endorsed on note — Scope of securitg 
limited to original memorandum. 

Where title-deedvS of property are handed over with. nothing said except 
that they are to be security, the law supposes that the scope of the 
security is the scope of the title-deeds. Where, however, title-deeds are 
handed over accompanied by a bargain, that bargain must rule. Lastly, 
when the bargain is a written bargain, it, and it alone, must determine 
what is the scope and extent of the security. 

Shaw V. Foster (1), per Lord Cairns, followed. 

On obtaining a loan the defendants executed a promissory note, and 
made an endorsement on it : As security, grant of a house in 14th Street,’’ 
to wMch admittedly some months afterwards, words were added which 
caused the endorsement to read As security, grant of a liouse in Strand 
Road and 14th Street.” There was, in their Lordship’s opinion, satisfactory 
evidence for the defendants of identification to show that the security 
consisted of only one liouse, and that the references to it in books of 
account and elsewhere, were always In the singular : and on the other hand 
the plaintiffs, the persons holding the security, on whom it lay to c'early 
satisfy the Court of the scope of the security, had failed to do so ; 

Held^ therefore, (upholding the appellate decision of the Cliief Court), 
tliat tlie scope of the security was limited by the original endorsement on 
the note. 

Appeal 89 of 1915 from a judgment and decree 
(6tli -May 1914:) of the Chief Court of Lower Burma 
ill its Appellate JurLsdictioii, which varied a judgment 
and decree (18th August 1911) of the same Court in 
its Original Civil Jurisdiction. 

* Pebsest : Lobd Shaw, Sir John Edge, and Sir Lawrence Jenkins. 

(1) (1872) L. R. 6 E. & I. App. 321, 340. 
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The plaintiff was the appellant to His Majesty in 
Oonncil. 

This appeal raised questions as to wliether the 
appellant held an equitable mortgage upon certain 
leasehold land and premises known as No. 92 Strand 
Road, Rangoon, which were purchased by the res- 
pondent in 1909 at a sale by auction in execution of 
a decree, and whether, if he holds such an equitable 
mortgage, he could assert it as against the respondent. 

The Court of Original Jurisdiction (S. M. Robinson 
Judge) decided the case in favour of the plaintiff. 

The Appellate Court ( H. S. Hartnoll, ofSciating 
Chief Judge, and D. H. R. Twomey, Judge) .set aside 
the decree of the original Court so far as the present 
respondent is concerned, and dismissed the suit as 
against him. 

The judgment, on appeal, in which the facts are 
stated, was delivered by Mr. Twomby (Mr. Hartnoll 
concurring) and was as follows • 

The plaintiff P, J. Mehta sued the 1st and 2nd defendants, Ma Saw 
and her husband Maung Thin, on a promisgory-note for Rs. 13,000 executed 
by them on 1st June, 1906 in favour of R. Jagjivan and Company. P. 
Mehta, the plaintiff, alleged that the pro- note was subr-equently endorsed to 
him for valuable consideration by R. Jagjivan and Company who also 
delivered to him the title deeds of certain immoveable property w.dch had 
been dep.Ksited with them a.s collateral security at the time of execution. 
The plaintiff a d^ed that the balance of principal and interest due on the 
pro-note should be decreed in his favour and that a mortgage decree should 
be granted in respect of the property of which the title deeds were deposited 
as collateral security. He also prayed for a declaration that his equitable 
mortgage on the property in question should have priority over a later 
registered mortgage executed on 25th January 1908 by Ma Saw and her 
husband in favour of a Chetty firm for Rs. 16,000. 

‘^In July 1909 before t’.ie suit came to trial, the im mo veable property 
in question, viz., plots Nos. 65, 66 and 66- A in Block Z-1, also known as 
No. 92, Strand Road, was sold by auction in execution of a decree obtained 
by a stranger to this suit against Ma Saw in the Small Cause Court, 
Rangoon. In the proclamation of sale it was stated tliat the property 
was to be sold free from the Chetty’s mortgage, but that M. Pranjivan 
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aod Company (the firm of wiiich P. J. Mehta is the proprietor) claimed 
an equitable mortgage oh the property for Rs. 13,000 and interest. Thus 
it was clear from the proclamation that the purchaser would take the 
property clear from the Ghetty’s mortgage but liable fur P. J. Mehta's 
equitable mortgage if the existence of that mortgage should afterwards be 
established. 

“ The property was bought by one Chan Ma Phee for Rs. 20,000. 

“ After the sale Chan Ma Phee, the auction purchaser, was joined as 
co-defendant in the suit brought by P. J. Mehta to e.'stabiish his equitable 
mortgage. The plaintiff in a petition dated 21st duly 1909 prayed that 
his lieu on the property ahouid be declared as against Chan Ma Fiiee. 

Chan Ma Pliee filed a written statement pleading that he had bought 
the property free from incumbrances and putting the plaintiff to strict 
proof of his title. 

“The learned Judge on the Original Side has held it proved that at the 
time of the execution of the promissory note the title deeds of the property 
in suit were deposited as security and that the plaintiff had an equitable mort- 
gage on the property purchased by Chan Ma Phee. 

“The first ground of Chan Ma Pliee’s appeal is that tlie learned Judge 
erred in holding that the plaintiff had an equitable mortgage on the pre- 
mises in question. 

“ Ma Saw, the borrower, was the successor in title of the original lessees 
of two adjoining sites at the Strand Road and of 14th Street. One of these 
sites, No. 67, has a frontage on 14th Street but is shut off from the Strand 
Road by the other site comprising plots 65, 66 and 66'A. These three 
plots together are known as No. 92, Strand Road, while plot No. 67 is 
known as No. 87, 14th Street, There is a large house on No. 92, Strand 
Road, and a small house on No. 87, I4th Street. The evidence shows that 
the same two houses were standing on the two sites at the time of the 
execution of the promissory note. 

“Exhibit B is a 5 years’ lease granted to one Maung Bwa on 2nd April 
1884 for plot No, 106. From the evidence of Ba Shin, the Record- 
keeper, it would appear that No. 106 was renumbered as 65 and 66 in 1892- 
93. But this is not borne out by the plan attached to the lease of 2nd 
April 1884 according to which the plot applied for by Maung Bwa was that 
aumbered;67 and was on 14th Street, while 65 and 66 are shown on Strand 
Road, That the land leased to Maung Bwa did nut abut on Strand 
Road appears also from the lease (Exhibit C) granted in the same year (1st 
July 1884) to Ma Thit for plot No, 65 which, according to the plan at the 
foot of the lease, does abut oil the Strand Road, and also from the deed of 
sale by U Bwa to Ma Thit (Exhibit D dated 5th January 1888) in which 
Maung Bwa’s site No. 106 is described as “ in 14th Street,” no mention 
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bc4ng rmde of Strand Road. There isj furtiier reason to doubt tlie aocurac;^ 
of the Record-keeper’s evidence for he says there was no plot numbered 65 
in 1884, wliile Exiiibit C is an actual lease of plot No. 65 in that year. 

Exhibit E is a coaveyance dated 3rd January 19 Jl by one Ma Lin to 
Ko Tlia Grywe of house site No. 88, 14th Street. (I gather tliat Ko Tha 
Gy we was Ma Tint’s husband and that Ma Saw is their daughter.) This 
plot would seem very probably to be a portion of plot No, 66 from the 
boundaries nientioaed in the conveyance. 

“It is clear that the two areas known as No. 87, 14th Street and 
No 92, Strand Road, have all along been held under separate title deeds. 
Tlie plaintiff claims an equitable mortgage over both of them. They were 
both sold in the execution proceedings of July 1909 and the plaintiff himself 
bought the smaller property No. 87, 14th Street, for Rs. 4,000 odd while 
Chau Ma Phee, the appellant, bought the larger property No. 92, Strand 
Road, for Rs, 20,000. The plaintiff’s case is tiiat tlie two leases (or agree- 
ments to lease) Exhibits B and C and the two sale deeds Exhibits D and B 
were given over as security — when M a Saw’s predecessor in title, Maung Tha 
Gywe, first borrowed Rs. 5,000 on 10th October 1902 from the firm R. Jag- 
jivan and Co. His claim rests, however, on the promissory note of 1st June 
1906 for Rs. 13,000 signed by ^ Ma Saw and endorsed by her with tlie 
note : — As security — Grant of a house in 14th Street.’ 

“The words ^Strand Road and’ were afterwards written making the 
note appear as follows : — ‘ As secuiity — Grant of a house in Strand Road 
and 14th Street.’ 

“This addition was admittedly made several months after Ma Saw 
had signed the note. 

“ The eatrie.s in tiie books of account produced by the plaintiff to prove 
the various transactions with Ma Saw refer only to the mortgage of ‘the 
house,’ always in the singular. ^ 

“ On the evidence produced by the plaintiff it cannot in my opinion be 
held that the title deeds of the Strand Road house were delivered to the 
lenders by way of security. The eudorsemeiit signed by Ma Saw at the 
time related only to the I4th Street house and the entries in the plaintiff’s 
books, support the view that only one house and site was given as security. 
This documentary evidence appears to me to outweigh altogether the con- 
dieting oral evidence of the plaintiff’s witness, Nanalal Kalidas.” 

On this appeal, 

De Gmyther, K. C., and J. M. Parikh, for the appel- 
lant, contended that the equitable mortgage extended 
to both houses. The mortgage on No. 92, Strand Road 
was not distinct from that on No. 87, 14th Sweet, the 
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mortgage on the property in suit being in fact one 
transaction, and the Appellate Court was wrong in 
allowing a contention to the contrary to be raised 
as a pure question ot fact for the first time on appeal. 
The two hotises had not all along been held under 
separate title deeds ; the title deeds of the Sti-and 
Road house were deposited with the lenders by way 
of security; the fact was that the plot No. 67 of the 
lease of 1908 was not identical with the plot No. 67 
of the plan annexed to the lease of 2nd Api'il 1884. At 
the time of thC' execution of the promissory note the 
whole of the leasehold property consisted of a house 
and stables which had subsequently come to be known 
as house No. 92, Strand Road, and house No. 87, 
14th Street, respectively. The evidence on the record, 
it was contended, established that at the time the pro- 
missory note was executed the title deeds of the 
whole of the property were deposited with the lenders 
by way of equitable mortgage thereon, which was 
not, it was submitted, limited by the original memo- 
randum endorsed on the promissory note, which was 
not the contract. Reference was made to Ashton 
V. Dalton (1), Exparte Kensington (2), and Evidence 
Act (I of 1872), sections 91, 92. 

Sir Erie Richards, K.C., and F.J. Coltman, for the 
respondent, were not called on. 
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The judgment of their Lordships was delivered by 
Lor]> Shaw. Their Lordships think it unnecessary March 21. 
in this case to call upon learned counsel for the 
respondent. They are of opinion that the judgment 
of the Chief Court of Lower Burma appealed from is 
correct. 

The rights of the parties have to be determined, in 
their Lordships’ opinion by a written agreement, 

(2) (1813) 2 Ves. & B. 79. 


(1) (1846) 2 Gollyer 565. 
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which is, in their Lordships’ view, the limit and 
standard fully measuring the obligations of Mali Saw, 
who obtained an advance of 13,000 rupees from the 
respondent on the 1st June, 1906. 

On that date there was a notandum put upon the 
back of a promissory note then granted, and the 
notandum is to this effect : •* As security, grant of a 
house in Hth Street, Rangoon.” Their Lordships 
take no stock of an alteration made after that notan- 
dum was signed, by which there was an interpolation 
of the words “Strand Road and,” which words would 
have, in appearance at least, extended the scope of 
the security from “ a house in 14th Street, Rangoon,” 
to “ a house in Strand Road and 14th Street, Rangoon.” 
Had an argument been raised as to whether, this 
alteration having been made, any rights in law could 
now be founded upon this document, that argument 
would have been considered : but it is unnecessary to 
make any pronouncement upon this topic, and accord- 
ingly their Lordships deal with the document signed 
by Mah Saw on the 1st June, 1906, as definitely 
limiting and describing the scope of the security. It 
was a “ grant,” in the singular, “ of a house,” in the 
singular, “ in 14th Street, Rangoon.” 

The law upon this subject is beyond any doubt, 
(i) Where titles of property are handed over with 
nothing said except that they are to be security, the 
law supposes that the scope of the security is the 
scope of the title, (ii) Where, however, titles are 
handed over accompanied by a bargain, that bargain 
must rule, (iii) Lastly, when the bargain is a written 
bargain, it, and it alone, must determine what is the 
scope and the extent of the security. In the words of 
Lord Cairns in the leading case oiShaw v. Foster {1 ) : — 

Although it is a well-established rule of equity that a deposit of a 
(1)'(1872) L. R. 5 E. & I. App. 321, 340. 
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ciocinnent of title, without more, witlunit writing lu’ word of 

moiitii will create in equity a charge upon the propeity to, I 

apprehend that that general rule will not apply,, where you have a deposit 
accompanied by an actual written charge, in that case yon most refer to 
the terms of tlie written document, and any implication that might be 
raised, supposing there ’were no document, is put out of the case and 
reduced to silence by the docuraent by which alone you must be governed/’ 

Tiieii’ Lordships accordingly have admitted in 
argument the only possible question which remains 
(standing the document specifying the security and 
signed by Mali Saw), namely, the question of identi- 
fication of the term “grant of a house in 14th Street, 
Rangoon.” To identify this grant, a reference has 
been made by learned counsel for the appellant, to 
the various title-deeds of the properties called Plots 
6o, 6(i, 6t)A, and 67. These deeds are as follows : With 
refei'ence to Plot 65, there is a lease of land in favour 
of a person named Ma Thit, who was the mother of 
Mali Saw. With reference to 'Plot 66, and apparently 
also to 66A, there is a document for sale of a house 
and of land in favour of Ma Thit. Rut then, with 
reference to the last document, namely, as to Plot 67, 
there is a “grant of a house,” a conveyance of a 
house on the 3rd .January, 1901, in favour of Ko Tha 
Gy we. Ko Tha Gy we was the husband of the grantee, 
or lessee, of the other plots of ground covered by the 
other documents. He was the father of Mah Saw, 
and it does occur as a matter of interest that this 
person, the father of Mah Saw, who had a conveyance 
of a house, that on Plot 67, was himself a borrower 
from the persons who are interested in this suit 
who were bankers and money-lenders in the district. 
On the 10th October, 1902, he borrowed a sum of 
5,000 rupees from them ; and a somewhat curious trans- 
action took place, namely, that he deposited with the 
money-lenders, not only the title of the property 
belonging to himself, namely, the grant of the house, 
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but also the title-deeds of the other three properties 
which belonged not to himself, but to his wife. It was 
on this occasion that all these titles found their way 
into the hands of the lenders. Mali Saw succeeded to 
Ko Tha G-ywe in the ownership of the house on Plot 67. 

Their Lordships have, in these cirumstaaces, no 
doubt whatsoever that the identification of the •' grant 
of a house in 14th Street, Rangoon,” by her is accomr 
plished by a reference to the conveyance of the house 
in favour of Ko Tha Gy we, which house had been his 
proiierty when the original advance of 5,000 rupees,, 
some years before, was obtained by him. 

Their Lordships finally remark that, as against 
this identification of the house in 14th Street there is 
no evidence at all satisfactory in this case, and it was 
for the persons holding this security clearly to satisfy 
the Court of the scope thereof. They have not donefe- 
so. There is nothing in the case wliich confirms the 
view that, under the term “ grant of a house,” which 
would be a. singular term applicable to a singular 
title, there was included the subject of three other 
plots of land under leases. Their Lordships cannot 
assent to such a construction. They think the secu- 
rity is distinctly and by contract limited, and they 
cannot extend it as desired. They have no doubt 
that the Chief Court of Lower Burma has reached a 
proper conclusion. 

Their Lordships will humbly advise His Majesty 
that tills appeal should be dismissed with costs. 

J. V. w. Appeal dismissed. 

Solicitor for the appellant : Edward Dalgado. 

Solicitors for the respondent ; Arnould Son. 
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FULL BENCH. 

Mefori Sanderson I'LJ.. Woodroffe^ MookerjfiedVhdtf^ and 
N. Chaiterjea 

CHUTTERPUT SINGH 1916 

«■’. Mag 8 . 

SAIT SUMARI MULL.* 

Reehor'^Pfocedm'e and practice — Execution of decree — Decree barred hy 
rimitatmi'--A'ppltcatio7i for transmission — Notice — Order on the noticed 
effect of — MasteXf authority of— Courts Jurisdiction of— Civil Premdure 
Code {Act XIV of IBS 2) ss, 223, 224, 235, 248 and 249—Belehamberi 
Rides and Orders, ride 3 70 — Limitatmi (XF of 1877) Sch. IT, 

Arts. 1 79 and ISO ; {IX of 1908) Sch. I, Arts, 182 and 183. 

On the 21st May, 1896, the plamtitfs obtained a money decree in the 
High Court against the defendant. This decree was subsequently 
transmitted to the District Court of Purnea for execution, but was returned 
by that Court as unsatistied. Thereafter, another application for execution 
by arrest and imprisonment of the defendaurwas made to High Court 
on its Original Side and tiie returnable date of the order on this application 
was fixed finally for the I2th July, 1901. No further steps were again 
taken until the 1st June, 1908, when the plaintiffs made another application 
to the High Court on the tabular form provided under s. 235 of tlie Code 
of Civil Procedure, 1882, for execution of their said decree by transmission 
of the same to the District Court of Murshidabad and attachment of the 
defendant’s property situate within the jurisdiction of the latter Court, and 
the Begistrar directed notice to issue on the defendant under s. 248 (a) of 
the Code. On tiie 30th June, 1908, the defendant not having appeared to 
show cause, tlie Master ordered execution to issue as pra^md. Again no 
steps were taken until the 18th January, 1915, when a fresh application 
was made to the High Court for execution by attachment of No. 147, 

Cotton Street in Calcutta. The defendant, thereupon, applied to set aside 
this attachment, but the High Court refused his application as barred. On 
appeal to the High Court in its Appellate Jurisdiction reference was made 
by this Court to a Full Bench. 

Beference to Full Bench in Appeal from Original Civil No. 75 of 
1915. ^ , 
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Held, that the application o£ the lat June, 1908, and the order |o[ the 
30th June, 1908, did not constitute a revivor witiiin article 183 of the 1st 

Schedule of the Limitation Act, 1908. 

Per Sanderson C.J. The substance and not the form of the matter 
must be'looked at ; and considered from that point of view the application 

was for the transmission of a certihed copy of a decree together with a 

certificate of Mori-satisfaction and no more, and the order made in substance 
was that the application should be granted. 

The notice which was issued under s. 918 was inapplicable to the 

proceedtTig's in question. 

The question whether a decree was capable of execution would have 
to bo determined by the Court itself under s. 249 of the Civil Procedure 
Code. 

The Registrar was not clothed with authority to decide such a question 
' as arises iirthis case, viz, whether the decree was barred liy the Statute of 
Limitation. 

Rule 370 in Belcliambers Rules and Orders was not consistent with the 
scheme of the Code of 1882. 

These rides must be read as modilied by the Civil Procedure Code, 1882, 
under which tlie application in this case was made, and-tlie notice issued 
and the order made did not operate as a revivor within the moaning of 
article 183 of the Limitation Act, Scliedule I. 

' The fact tliat the word “ Revivor ” is used in Article 183, instead of 
the different matters specified in article 182 being set out again or referred 
to in article 183 as might have been done, shows that something different 
to such matters was intended. Farther, the conditions dealt with by the 
two clauses are essentially different and the periods of limitation vary 
materially. 

Per WOODSOFFE J. An order for transmission as such is not an order 
on an application for execution, though.it is an order'oii an application in 
execution. It is a proceeding taken. with a view to further action by way 
of execution elsewhere on which action, unless previously determined, the 
question of the right to execute the decree is decided. 

If the Registrar had power to issue as a “ < 7 ?^asi-judicial Act ” notice 
under b. 248, lie had no power to determine judicially that the decree was 
alive had the debtor contested the point. The Judge must have done that 
and the fact that the debtor did not appear on the notice, cannot give the 
order passed that judicial character which is neoe,ssary for an order operat- 

The last two words of the Orcler Let execution is^iue as prayed ”) make 
the order operative as one for transmission of the decree ; for this was 
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Mookeiup.k J. Si-ctlfii 230 mak< 3 s Jr: plafii that the applicatiori |9l6 

for oxecution ain't he pre?euh?d to the Coart to which the decree has been 

^ ^ ; ■ . ; UHITTTERFUT 

InuisHilttod for execation. wh’le tho explanation to section 248 shows tliat Singh 

the notice recpiired by that sertion niust^ where the decree has been trans- v, 

iiiiite<L be !ssne<I b}' the Uoiivt to whieii the decree has been sent for ^Air^SoMAEi 

^Nvcrif i ni. Co!Het|ueutiy. tlie issue of the notice in this ease niKler section 

248. the iuisis of the application for transniisaion of the decree, was not 

in c n.ifjranty wit’i the C ile of 1882 wlnc!i was in force at the tinie. 

Upon the application for transmission of the decree under section 22£h 

a notice iuider s.?ction 248 coukl not properly be issued ; sucii notice 

tiiongh issued did not by itself operate as revivor of the decree and there 

was not in fact, and could not in law be, such a deteriiiioation l>y the 

Mui-t'O* under section 249 as would operate to revive the decree. 

Refbbence to a Fall Beucli on the app;nil by the 
Jadginent-debtoi', Clmtterpnt Singh, from the judgment 
of Cluutdhari J. 

In a salt in-ought by one Rai Sait Snmari Mull 
Bahadur and otheis against Ohattn-pat Singh the 
High Court In its Ordinary Original Civil Jurisdiction 
passed an ex pxrte decree on the 21st May, 1896, for the 
sum of Rs. 46,671-9-3, witu interest and costs in favour 
of the plaintitts. On the 2nd September, 1896, they 
made an application for execution by traiisinission of 
a certified copy of the decree to the District Court of 
Pnrnea. This certified copy of the decree was retnrn- 
ed to the High Court as unsatisfied from Purnea and 
on the 15th May, 1899, the plaintift's farther applied to 
the High Court for execution of the said decree by 
tlie arrest and imprisonment of the defendant. On 
the I2th February, 1900, aii order was made in the said 
vxecation proc-ee lings, directing- attachment to issue- 
against the person of the defendant and the warrant 
of arrest so directe-d to issue was made returnable on 
the 12th March, 1900, on which <iate there was an 
extension of the returnable date tiiereof for three 
months. On the plainti s’ subsequent applications 
the returnable date was exten/Jed from time to tim3 
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and was finally fixed for the 12tli July, 1901, after 
which date the said warrant ceased to have any force. 
Thereafter, a fresh application dated the 30th May, 1908^ 
was made to the High Court for execution of the said 
decree by transmission of a certified copy of the 
decree and a certificate of wort-satisfaction to the 
District Court of Murshidabad for attachment of the 
defendant’s property situate within the jurisdiction of 
that Court. This application was made oix the tabular 
form provided under section 235 of the Code of Civil 
Procedure, 1882, for execution of the decree. In the 
last column of this tabular form the particulars set 
out were as follows : — “ By transmission of a certified 
copy of the said decree together with a certificate of 
ixorr-satisfaction to the Court of the District Judge of 
Murshidabad within whose jurisdiction the defendant 
has property and by attachment and sale of which 
the plaintiffs’ claim may be satisfied. The defendant 
has no property within the jurisdiction of this 
Honourable Court, whereby the decree can be satis- 
fied. The defendant’s petition in Insolvency has been 
dismissed on the 8th June last and his creditors have 
attached his ixroperties at Murshidabad, which are 
going, to be sold shortly.” On the 1st June, 1908, the 
Master directed notice to issue under section 218 (a) 
with leave to verify. Notice was thereupon served 
upon the defendant and on the 30th June, 1908, the 
Master made the following order on the plaintiffs' 
application -. — “ Upon reading the notice and the 
affidavit of service, no cause being shown let execution 
issue as prayed.” On the 17th July, 1908, the said copy 
of the decree and the certificate of wow-satisfaction 
were transmitted to the District Court of Murshida- 
bad. Thereafter no further steps were taken by the 
plaintiffs until the 18th Januaiw, 1915, when an 
application was made to the Higli Court in its 
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Ordinary Original Civil Jurisdiction for eseention by 
attachment of the defendant’s proijerty, No. 147, Cotton 
Sti’eet. situate in Calcutta. On the 10th June, 1915, the 
order for execution was made on this application. 
The defendant thus issued, on the 19th July, 1915, a 
notice of application to set aside this attachment. 
This application was fixed for hearing on the 26th 
July, 1915, and it was finally heard and disrai.ssed by 
Mr. Justice Chaudhuri, sitting on the Original Side 
of the High Court, on the 2nd August. 1915. The 
defendant, thereupon, appealed. 

The appeal on coming on for hearing before Sander- 
son O.J., and Woodroffe and Mookerjee JJ., their 
Lordships made a reference to a Full Bench in the 
following terms : 

“The question we propose to refer to the cleaision of a Full Benoli is 
whetlier the application of the 1st June, 1908, aod the order of t!ie 39tli 
June, 1908, constitute a revivor within the meaning of article 183 of the 
First Schedule to the Indian Limitation Act, 1908.’' 

Mr. Jackson (with him 3£r. 31. N. Basu mid Mr. 
B. N. Bose), for the appellant. Although the order 
of the 12th February, 1900, constituted a revivor of the 
decree of the 2 1st May, 1896, this decree has since 
been barred, inasmucli as more Than 12 years had 
elapsed between the former date and the 18th January, 
1915, the date of the pre.seut application for execution. 
The decree in question was, therefore, incajiabie of 
execution. The order of the 80th .Tune, 1908, had not 
the effect of a revivor under article 180 of the 2nd 
Schedule of the Limitation Act, 1877. It was not an 
oi’der for execution, but merely an oixler for traus- 
mis.sion. Execution orders were required to be made 
by the Court executing the decree. Under Chapter 
XIX of the Code of Civil Procedure, 1882, Execution 
of Decrees,” the sections on transmission were dealt 
separately from the sections on the mode of executing 


191G ' 

G H UTTER PUT 

Sl.VGH 

V. 

Sait .Sumart 
Mull., 


INDIAN LAW REPORTS. [VOL. XLIII. 


tlei-roes. Sftction 250 provided that aftei' all prelimi- 
nary moasnres Inul been taken the Court issued its war- 
rant for the execution of the decree. The application 
of 1908 in the present suit was under the transmission 
sections, section 225, as was clearly indicated in the 
particulars in the last column of the tabulated form on 
which the order of the Master was made. This order 
read with tlie said particulars in the last column w'as 
clearly an order under section 221 and the respondents 
must make a substantive application for execution to 
the Court to which the decree was transmitted. This 
substantive application if made in time would operate 
as a revivor under article 180 of the Limitation Act, 
1877. As no other form existed in the Code, applica- 
tions for transmission had to be made on the tabular 
statement provided for applications under section 285, 
but this did not constitute it an application for execu- 
tion. Such an application as the one in question in 
this case was not, therefore, an application for execu- 
tion under section 248, Init was an application under 
section 223. See Heebie’s Rules and Orders, p. 204, note 
“ On Petitions.” In support of the contention that the 
application for transmission did not constitute a 
revivor unless a substantive application for execution 
was made, the cases of Chunder Diitta v. Soon- 

der Narain Deo Cl), Suja Ilossein v. Monohur Das (2), 
Nilmony Sinf/h Deo v. Biressitr Banerjee C^) and Ghat- 
terput Singh v. Daya Chand Martoari (4) 'were relied 
on. The decision in Snja Hosseiti v. Monotiur Das (2) 
was against the order of the Subordinate Judge of the 
2l-Parganas and was in conflict with the decision 
against the decree of the same Subordinate Judge in 
the same case Saja Hossein v. ilfo lohiirD is bo).. There 

(1) (1889) r. h. U. 16 Cate. 747. (3) (1889) I. L. R. 16 Cak-. 744. 

(2) (1895) I. L. R. 22 Gale. 9-21. (4) (191 1) 23 C. L. J. 641. 

(5) (1896) I. h. R. 24 Cale. 244, 
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wa.s no anlliority wliicli perniitttxl two Judges to 
override t wo other Judges in the same identical ease. 
The eases of Monohar Das Futteh CJiand (1). 
rmirio SiiH/h V. Lachmi Narain (2) and Bhabani 
( 'hit mu Dufl V. Pratap Chandra Ghosh (ji) mveve 
expressly i)ased on the decnsion in fl’osso/yi v_ 

Monohnr Das (4) and were wrongly decided. The 
ease of Beni Madho v. Shiva Narain (5) was also 
wrongly decided. Revivor, therefore, existed where 
an application had been made for execntion and not in 
the ease of an application for tran.smis.sion merely. 
The true test of what revivor meant wa.s afforded in 
the ease of Kamini Debt v. Agkore Nath Mukherjii^), 
The Advoixite-General (Sir S. P. Siaha) (with him 
Mr.B.L. Mittenmd Mr.H. C. Majumdar), for the 
re.spondents. The application on which the Master’.s 
order of the JOth .fane, 1908., was made, was an appli- 
cation for execution of the plaintiffs’ decree under 
section 235 of the Code of 1882, by attachment and sale 
of the defendant's property. See the cases of Srihxrif 
Mundtd V. Afarari Ohowdhry (7) and Raja Sre math 
Royv. Rom-sh Chandra Acfiaryya Chaadimri (8). 
Application for execution must be always entertained 
by the Court which passed the decree and such Court 
had jurisdiction to issue notice on the judgment-debtor 
under .section 248 of the Code. The High Court, there- 
fore, coultl deal with the present ca-se. The jadgnient- 
debto!' on receipt of .such notice was entitled to appear 
and show cause. The defendant, however, in the 
present case did not appear on the notice and leave 
was given to the plaintiffs to execute their decree. 
Execution could not be carried out until such leave 

(1 j (190.8) 1. L. R. 30 Calc. 979. (5) (1907) 4 All. L. .1. 405. 

(2) (1904) I. L. R. 26 All. 361. (6) (1909) 11 C. L. J. 9l. 

(3) (1904)8 C. W. N. 575. (7) (l886) I. L. R. 13 Calc. 257. 

(4) (1896) I. L. R. -24 Calc. 244. (8) (1908) 12 C. W. N. 897. 
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liad been obtained. This leave operated as a revivor. 
Inasmuch as the defendant’s property lay outside the 
jurisdiction of this Court, this Court had no power to 
deal •with it. The order for transmission of the decree 
was, therefore, a necessity and judicial discj-etion had 
to be exercised in such an order. In making the order 
for transmission this Court treated the decree as 
capable of execution and there was no need for the 
order to have been one for execution. The true test 
for revivor was, whether the decree was capable of 
execution, and not, whether an application for execu- 
tion was followed by an order for execution. The 
issue of such an order only indirectly dealt with the 
question of limitation. The sending of the notice to 
the defendant to show cause was an adjudication in 
the matter and was a step in aid of execution and the 
High Court in making the order of the ’SOth June, 
1908, considered the decree capable of execution. This 
order remained good so long as it was not set aside on 
appeal ; ffusc hi Ahmad Kaka y. Saju Mahamad 
Sahid (1). Revivor, must clearly be by proceeding in 
the Court which passed the decree and there could not 
be any proceeding in another Court to revive a ip-oceed- 
ing in the High Court. If the decree was in a state 
requiring reviving, the reviving could not be done by 
an inferior Court. It was not the same tiling as if 
execution were applied for within a year of the passing 
of the decree and tiie application wns made to an 
inferior Court: for in such a case the decree would not 
be in a state of suspended animation requiring some 
act to be done to revive it. By the application for 
transmission the High Court in the present ease did 
not become denuded of its jurisdiction to deal with 
the question of revivor. - ^ 

Article 183 of the 1st Schedule of the Limitation 
(!) (1890) I.L. R. 15 Bom. 28. 
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Act, 1908, governed the present case and the order of 
the Master of the 30th June, 1908, operated as a 
revivor. In a decree of a mo fussil Court there would 
be no doubt that the issue of notice under section 248 
of the Code of 1882 gave a fresh reckoning point from 
which the period of limitation would have to be 
calculated and under article 182 of the Limitation Act 
this decree was not barred if the application for 
execution were made before the iieriod fixed by the 
article expired. A mere application for transmission 
was sufficient and there was no case which laid down 
that an order for execution was necessary. As there 
was no such restriction in respect of mofussil decrees, 
still less ought there to be this restriction in resirect 
of High Court decrees. Article 183, which applied to 
the High Court decrees, in the portion dealing with 
“ revivor,” must be construed in the light of clauses (3) 
and (6) of article 182 of the Act which was applicable 
to decrees of mofussil Courts. The first use of the 
word “revivor” with reference to decrees of the High 
Court established by Rojml Charter was made in 
section 19 of the Limitation Act, XIV of 1859. This 
section was followed by articles 167 and 169 of the 
Limitation Act of 187L by articles 179 and 180 of the 
Limitation Act of 1877 and by articles 182 and 183 
of the Limitation Act of 1908. In effect section 19 
of the Limitation Act of 1859 was the same as 
article 183 of the present Act. In Ashootosh Duff v, 
Doorga Churn Chatterjee (1), it was laid down that an 
order for execution made after notice to show cause 
created a revivor. There was no reason why the 
legislature should restrict a High Court decree-holder 
to a substantive order for execution when it provided 
other poin ts outside the Court’s x)roceedings as starting 
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Ijoiiits for limitation, as for example, admission of 
decrees, etc. 

The procedure in the present case had its origin in 
the procedute which existed in the Sapreme Court, 
where execution proceedings were taken out on the 
Equity side of, the Court by a bill of revivoi- and on the 
Common Law side by a writ of scire facias. T h e case.s 
oi Ashootosh Dali v. Do^rga Churn Chatlerjee (1) 
and Futteh Narain Chowdhi'y v. Chundrabati 
Choivdhrain (2) set out the procedure for revivor of 
judgments as it existed in the Supreme Court and 
held that ah order for execution under the Code had^ 
on the Original Side of the High Court, the same effect 
as an award of e.xecution in pursuance of a writ of 
scire facias had undei- the procedui-e of the Supreme 
Court, i.c., it created a revivor of a decree. These 
two sets of procedure in the Supreme Court were 
flnally consolidated in section 261 of the Code of 1859,, 
which was subsequently made applicable to tlie High 
Court by the Charter of 1<S61 and the Letters Patent, 
1865, cl. 37. Under theCliarter of 1771,0,1. 38, authority 
was given to the Supreme Court to make rules of 
practice, which had to be submitted to the Privy 
Council for sanction. Subsequently, with the estab- 
lishment of the High Court the power to make rules 
was conferred on the High Court by the Letters 
Patent, 1863, cl. 37, and tliereafter, the Codes always 
left the procedure iji tlie High Court to be regulated 
by its own rules. Sm section 639 of the Code of 1877, 
corresponding with section 652 of the Code of 1882. and 
also Rules 47, 49, 50 and 51 in Belchambei's' Rules 
and Orders. The rules of the Supreme Court were 
adopted by the High Court. So long as these rules 
were applicable to c.ises and not inconsistent wdth the 
Letters Patent, 1865, or the Code of 1859. they were 

(1) (1880) I. L. H. G Calc. 504., (2) {1892) I. h. R, 20 Calc. 551. 
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XiQttUtra vires. The rules in Belchambers’ Eale.s and 
Orders wei’e framed by the High Court in pursuance ohuttebput 
ef the powers conferred by the Letters Patent and Sisoa 
the Codes. These rules, therefore, regulated the pro- sait Ptoasj 
cedure in the High Court and whether they were Muti.. 
consistent with the Code or not, they w^ere operative 
so long as thej' did not militate against the provisions 
of the Letters Patent. There was nothing to show 
that these rules as they existed in 1908 were ineon- 
sistent with the Letters Patent or with the Code. 

Under section 637 of the Code of 1882, corresponding 
with section 637 of the Code of 1877 the Registrar was 
empowered to deal with ?ion-judicial or (j'Kasi-judicial 
matters. Under Rules 515 A and 515 B, cl. 30, the 
Registrar was authorised to issue such notice as in 
the present case. Ifurther, the action of the Master 
in making the order of the 30th June, 1908, was such 
as was conferred on him by the Code. Under rule 370 
the certificate of non-satisfaction, which had to be in 
the form of execution and not of transmission, was 
required to state that the notice under section 248 of 
the Code of 1882 had been issuedi This statement was 
made mandatory. The order on the notice was not 
required to be an order for execution. There was 
nothing to indicate that rule 370 was ^dtra vires. It 
was in accordance with the Letters Patent and was 
certainly not in conflict with section 248 of the Code. 

If, then, rule 370 was valid and operative, undoubtedly 
there was a proceeding in the present case correspond- 
ing to the proceeding bywrit of sci>e /aaas;for 
notice under section 216 of the Code of 1859, which 
corresponded with notice under section 248 of the 
Code of 1882, operated in the same manner as a writ 
oi scire facias. 

Therefore, the order of the 30th June, 1908, made 
by the Master, by itself constituted a revivor within 
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the uieaiiing of article 183 of the 1st Schedale of the 
Limitation Act, 1908, and revived the decree. See 
Beni Madho v. Shiva Naram (1). Even if the order 
for transmission were not by itself sufflcient to revive 
the decree, the notice issued calling upon the defend- 
ant to show cause was sufficient ; and certainly the 
order for transmission combined with the notice to 
show cause had the effect of reviving the decree. 
Orders like the one in the present case were always 
treated in these and in other Courts as constituting 
revivors, the Courts in the Madras, the Allahabad 
and the Bombay Presidencies having always taken the 
view that such orders amounted to revivor. 

Mr. Jackson, in reply. There was no doubt that 
revivor did not exist in the present case. What has 
been argued was whether the circumstances brought 
about a revivor. Reliance was placed on Srihary 
Mundul V. Murari Choivdhry (2), by the learned Advo- 
cate-General, but see the decision of the same Judge in 
Nilmony Singh Deo v. Biressur Banerjee (3). Articles 
182 and ,183 of the Limitation Act of 1908, which were 
mixed up with each other by the learned Advocate. 
General, stood on a very different footing to each 
other. As regards the powers of the Master, he is not 
a judicial but a ministerial officer. His jrowers were 
limited to any won-judicial or gi^asi-judicial act only. 
It could not be urged that an order for execution was 
such an act. He could not decide whether or not a 
decree was capable of execution. He had no power 
to issue execution if the defendant appeared and show- 
ed cause, nor had he the power to do so in the case of 
the defendant’s non-appearance, as in the present case. 
The Judge alone had the power to deal with the pre- 
sent case. Any rules framed not in accordance with 

(1) (1907) 4 All. L. J. 405. (2) (1886) I. L. R. 13 Calc. 257. 

(3) (1889) 1. L. R. 16 Calc. 744. 
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the Code of Civil Procedure were inoperative aud no 1916 
effect should be piveu to sucli rules, Baijnalh y. ciiut^^pct 
A hmed Musaji Saleji (1). As regards res judica ta, see Since 

Sreepati Gharan Choivdhury v. Shamaldhone JDutt (2) sait Sumabi 
and Mimgul Pershad Dichit v. Grija Kant Lahiri Mule. 
Ghowdhry (3). Mere service of notice under s. 248 
was not sufficient to debar the defendant from urg- 
ing res judicata when no substantive order for 
execution had been made after service of notice. 

Nothing was known as to how rule 370 in Belcham- 
bers’ Rules and Orders came about. Under the old 
procedure of scire facias something more had to 
be done than merely applying for the writ. See 
Joqendra Chandra Roy v. Sfiyam Das (4). Section 
248 did not contemplate merely the issue of the 
notice. Under it the Master had no power to make 
the order for execution until the order on the appli- 
cation was made by the Judge. The mere appli- 
cation was useless for the purpose of revivor, 

Jogendra Chandra Roy v. Shy am Das (4). There 
must be first of all a substantive application and then 
the order on it for execution. The Court to which 
a decree was tramsmitted under section 223 of the 
Code of Civil Procedure, 1882, had the power to issue 
execution on that decree and to determine the ques- 
tion of limitation. The order for transmission in the 
present case showed that there was no order for execu- 
tion. The one case that was relied on by the learned 
Advocate-tieneral, namely, the case of Beni Madho v- 
Shiva Na'rain (5), was a wrong decision. The other 
eases in his favour were glossed over by him. The 
case of Khetpal V. Tikam Singh (6) laid down that 


(D' iOian.L. 11. 40 Calc. 219. 

(2) (1910) 15 G. L. .1.123 ■ 

15 G. W. N. 661. 

(3) (1881) L. R. 8 I. A. 123. 


(4) (1909) I. L. It. 36 Calc. 543 ; 

9C. L. J. 271. 

(5) (1907) 4 All. L. J. 405. 

(6) (1912) I. L. R. 34 All. 396. 
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an application for execution could in no sense of the 
words be regai’ded as an application in continuation 
of an application for transfer of a decree from one 
Court to another. See also the decision in Sandar 
Singh V. Dora ShanJcar (1), Umrao Sinah v. Lachnu 
Narain (2) and Jeewandas Dhanji v. Ranchoddas 
Ghatarbhuj (o). 

Car. adv. valt. 

S.4.^’DEl^suN C..J. This is an appeal by the defend- 
ant against the decision of the learned .lodge, by 
whicli he refused to set aside an attachment effected 
at the instance of tlie plaintiff on the defendaiat’s pro- 
perty 147, Cotton Street, in Calcutta. The question 
which was referred to the decision of the Full Bench 
was whether the application -of the 1st of .Tune, 1908, 
and the order of the 30th .Tune, 1908, constituted a 
revivor within the meaning of article 183 of the first 
schedule to the Indian Limitation Act, 1908. 

The material facts and dates were as follows : 

21st May, 1896— The plaintiff obtained a decree 
in the High Court for the payment of money against 
the defendant. 

2nd September, 1896 — An application was made 
for the transmission of a certified copy of the decree 
to the Puriiea Court. 

loth May, 1899 — Application for execution by 
nrrest and imprisonment of the defendant was 
made, the former application liaving been returned 
unexecuted. 

12th February, 1900— An order on the last men- 
tioned application was made — returnable on the 12th 
March, 1900. 

12th March, 1900 — The time was extended for three 
months. 

(1) (1897) I. L. R. 20 AU..78'. (2) (1904) 1. L. K. 20 AU. 301. 

(3) (1910) l.L. R. 35 Bom. 103. 
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Isfc June, 1908 — An application was made in the 
High Court for the transmission of .a copy of the 
decree to Mursbidahad for the attachment of property. 

80th June, 1908 — Order for transmission wuis made. 

17th July, 1908 — Copy of the decree was transmit- 
ted. 

18th January, 1915 — Application was made for 
execution by attacliment of 147, Cotton Street. 

10th June, 1915 — Order was made for execution. 

19th July, 1915— -Notice of application by the 
defendant to set aside the attachment was issued. 

2nd August, 1915— The application Was heard and 
refused, and it is from the order of 2nd August, 1915, 
that the defendant appealed. 

The point relied upon in the Court below by the 
defendant was that the decree of 21st May, 1896, in 
execution whereof the attachment was made, w'as 
barred by the above-mentioned Statute of Limitation. 
On behalf of the plainti ft it was urged that by reason 
of the application of 15th May, 1899, and the orders 
of 12th February, 1900, and 30th June, 1908, the decree 
was kept alive and, was, therefore, enforceable by 
execution. 

The clause which is applicable to this matter is 
article 183 of the first schedule of Act IX of 1908. 
The first column describes the application as fol- 
lows : “ To enforce a judgment, decree or order of any 
Court established by Royal Charter in the exercise of 
its Ordinary Original Civil Jurisdiction, or an order of 
His Majesty in Council.” The second column pre- 
scribes the period of Limitation, viz., 12 years. The 
third column specifies the time from which the period 
of Limitation begins to run as follows : “ When a right 
to enforce the judgment, decree or order accrues to 
some person capable of releasing the right.” 

It is clear that if the matter stopped there the 

65 
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decree would not be enforceable, for it was made on 
the 21st May, 1896, and the application for execution, 
which is now material, was not made until the ISth 
January, 1915. But there is a proviso contained in 
article 183 which runs as follows : “ Provided that 
when the judgment, decree or order has been revived, 
or some part of the principal money secured thereby, 
or some interest on such money has been paid, or some 
acknowledgment of the right thereto has been given 
in writing signed by the person liable to pay such 
principal or interest, or his agent, to the person 
entitled thereto or his agent, the 12 years shall be 
computed from the date of such revivor, payment 
or acknowledgment or the latest of such revivors, 
payments or acknowledgments, as the case may be,” 
aud it is in respect of this proviso that the ques- 
tion which has been referred to the Full Bench 
arises. 

It is not denied that tlie order which was made on 
the 12th February, 1900, for the execution of the decree 
by the arrest of the defendant constituted a “ revivor” 
within the meaning of the clause; but it is said on 
behalf of the defendant that more than 12 years has 
elapsed since such revivor and that the decree is no 
longer enforceable. On the other hand, the plaintiffs 
allege that the application of the 1st June, 1908, and 
the order of 30th June, 1908, constituted a revivor 
within the meaning of the clause and consequently 
that the decree is still capable of being enforced, in- 
asmuch as the application was made on the 18th 
January, 1915, a date within the period of 12 years, 
counting such period from June, 1908. It is necessary, 
.therefore, to consider in the first instance what was 
the nature of the application of the 1st June, 1908, 
and the proceedings in connection therewith. The 
particulars of the application are shown by the entry 
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in the last column of the form on which the applica- 
tion was made as lollcws c Chutteepxjt 

“ Bv transmission of a certified copy of the said Singh 

. ■ ' 'V, 

decree together with a certificate of no?«-satisfaction Sait Shmakj 

to the Court of the District Judge of Murshidabad 

within whose iurisdiction the defendant has property Sanderson 
' r* T 

and by attachment and sale of which the iilaintiffs’ '■ 

claim may be satisfied. 

The defendant has no property within the juris- 
diction of this Honourable Court wliereby the decree 
can be satisfied.” 

This was obviously an application for transmission 
of a copy of the decree under sections 228 and 224 
of the Civil Procedure Code of 1882, the Code which 
was in force at the date of the application. The 
particulars of the application show that it was 
intended to bring it within clause {¥) of section 223, 
and the iirocedure which the Court was asked to 
make use of was that provided by section 224 of 
the Act. 

The application, however, was made upon a form 
which was applicable to an application under sec- 
tion 285 of the 1882 Act, which deals with an applica- 
tion for execution and which sets out the particulars 
■which must be included in a tabular form which the 
apiplicant or some other person acquainted with the 
facts must verify. 

Upon the application being made, an order was 
made by the Registrar that notice under section 248 
should issue. Notice was, thereupon, served upon 
the defendant calling upon him to show cause why 
the decree should not be executed against him. 

On the 30th June, 1908, the following order was 
made by the Registrar : “ Upon reading the notice and 
the affidavit of service no cause being shown, let 
execution issue as prayed,” and in consequence of 
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this orclei' a copy o! the decree with a certificate of 
non-satisfactiou was transmitted to the Murshidubad 
Court. 

It was argued first that the order was in itself 
a “revivor” within the meaning of article 183 of the 
schedule of the Limitation Act. 

The test of what constitutes such a “ revivor’’ is in 
my judgment correctly laid down by Mookerjee J. in 
Kamini Debt v. Aghore Nath Mukherji (1) as 
follows : “ The essence of the matter is that to consti- 

tute a revivor of the decree there must be expressly 
or by implication a determination that the decree is 
still capable of execution and the decree-holder is 
entitled to enforce it,” and I think it must necessarily 
be implied that such determination mn.st be by a Court 
or person duly qualified to make it. 

The question, therefore, arises whether by the 
abovementioned order there was such an express or 
implied determination in this case. In my judgment 
the substance and not the form of the matter must 
be looked at ; and considered from that point of view 
the application was for the transmission of a certiflied 
copy of the decree together with a certificate of won- 
satisfaction and no more, and the order made in 
substance was that the application should be granted. 
The actual words of the order were “Let execution 
issue as prayed.” These words necessitate a refei*ence 
to the application which, as already stated, was not 
an application, for execution, but for the transmission 
of a certified copy of the decree. It was said during 
the argument that the application had to be made 
on the form abovementioned, as there was Jio other 
form provided. To my mind the use of a particular 
form cannot affect the matter when once it i.s estab- 
lished that the application was not for execution, 
(1) (1909) 11 C. L. J. 91, 98. 
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but merely for ti’ansmissioii of a copy of the decree. 
All that happened in reality Ava.s an application to the 
Registrar for transmission of the copy of the decree* 
a direction by him that notice of such application 
should be given to the judgment-debtor, and on his 
rmn-appearance an order that the copy of the decree 
should be transmitted in accordance with the applica- 
tion. Under these circumstance.s, in my judgment, 
there was no determination that the decree was still 
capable of execution, and the order of the 30th June, 
1908, did not constitute a revivor within the meaning 
of clause 183. 

It was further argued, however, that the notice 
issued under the directions of the Registrar and the 
order of 30th June, 1908, taken together constituted 
a “ revivor.” It was tirged that the notice to show 
cause was contemplated by article 183 as a revivor 
in the same way as under article 182, and that such 
notice and order had the same effect as the procedure 
of scire facias. 

It is true that the direction given by the Registrar 
was that notice under section 248 should issue, and 
it lias also been held tliat the procedui’e embodied 
in sections 248 and 249 is analogous to the procedure 
of scire facias and that such procedure when properl.y 
and rightly used would constitute a revivor. See 
Jogendra Chandra Boy v. Shy am Das {1), but in 
my judgment sections 248 and 249 were not applic- 
able to the matter in question. These sections deai 
with an application for the execution of a decree and 
provide for notice being given to the jiarty against, 
whom execution is applied for, and if he does noti 
appear, or does not show cause to the satisfaction 
of the Court why the decree should not be executed, 
the Court shall order the decree to be executed. 

(1) (1909) I. L. R. 36 Calc. 543 ; 9 C. L. .J. 271. 
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They have no relation, in my opinion, to an 
application for the transmission of a copy of the 
decree nnder section 223 which may be ordered 
according to the words of the section “ on the applica- 
tion of the decree-holder.” The notice, therefore, 
which was issued under section 248 was inapplicable 
to the proceedings in question. But it was urged by 
the learned Advocate-General that if the Court has 
in fact sent notice to the debtor and has in fact 
adjudicated upon the matter, something has been done 
to show that the decree is capable of execution. 

I think it would be unreasonable so to hold when, 
having regard to the facts of the case, it is plain that 
the Registrar did not adjudicate upon the question 
whether the decree was capable of execution, but 
merely ordered, a coj)y of the decree to be transmitted 
to the Murshidabad Court, with a certificate of non- 
satisfaction. Further, even assuming that the notice 
was rightly sent and in accordance with the provisions 
of the Act by the Registrar, it should be pointed out 
that the Registrar would have no juri.sdiction to ad- 
judicate upon any matter such as Limitation, with 
reference to the question whether the decree was 
capable of execution. Such a question would, in my 
judgment, have to be determined by the Court itself 
under section 249 of the Civil Procedure Code. 

It is true that by section 637 of the Civil Procedure 
Code any non-judicial or q'lwsi-judicial act which the 
Code requires to be done by a Judge may be done by 
the Registrar, and the Court may by rule declare what 
shall be deemed to be won-judlcial or r/nasi-judicial 
acts within the meaning of the section. Rule 515 A, 
which came into force on 1st September, 1905, pro- 
vided that certain applications therein specified should 
be made to the Registrar or Master, and that all acts 
done by the Registrar or Master under this rule 
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slioulcl be deemed to be gMast-jiicllcial. No.30 aader 
the said rale refers to applications for order for 
exeeutiou of a decree or order for arrest, attachment, 
sale or otherwise, with power to order issue of notice 
under section 248 of the Code of Civil Procedure, 
where such notice is necessary. Bat it is clear that 
the Registrar w'as not thereb^'^ clothed with authority 
to decide such a question as arises in this case, viz., 
whether the decree was barred by the Statute of 
Limitation. 

It was argued, however, that rule 370 of the Rules 
then in force, which are set out in Mr. Belcbambers’ 
book, sho\ved that it was incumbent upon the Regis- 
trar to issue the notice. This rule came into force 
on the 1st April, 1878, judging from the note attached 
to rule 345 in Mr. Belcbambers’ book and, therefore, 
before the 1882 Code. It may or may not have been 
consistent with the Code which wms in force at the 
date when it was passed, but in my judgment i t was 
not consistent with the scheme of the Code of 1882. 
Under that Act the application for transmission of 
the copy of the decree to anotlier Court under section 
223 was a procedure under wdiich the question whether 
the decree was capable of execution was intended to 
be left to the Court to which the copy of the decree 
was transmitted : a procedure different in its essential 
from the procedure provided for an application for 
execution dealt with in subsequent sections of the 
Act. In any event I think it is safe to say that these 
rules must be read as modified by tlie Civil Procedure 
Code of 1882 under which the application in this case 
was made, and in my judgment the notice issued and 
order niade under the abovementioned circumstances 
did not operate as a revivor within the meaning of 
article 183 of the Limitation Act, Schedule I. 

It is necessary to notice a further argument by 
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the learned Advocate-General, viz., that with regard 
to a decree on the original side the word “ revivor ” 
in article 1S3 means the same thing as one or more of 
the matters which are mentioned in article 182, sub- 
clanses 5 and 6. 

With this I cannot agree. I think the fact that 
the word “ revivor’’ is used in article 183, instead of 
the different matters specified in article 182 being set 
out again or referred to in article 183 as might have 
been done, shows that something different to such 
matters was intended. Further, the conditions dealt 
with by the two clauses are essentially different and 
the periods of limitation vary materially. 

For the abovementioned reasons, in my judgment, 
the answer to the question referred to us should be 
that the application of the 1st June and the order of 
the 30th June do not constitute a revivor within 
article 183. The result will be that the ajjpeal will be 
allowed, that the order of the learned Judge will be 
set aside, and that the attachment effected on the 
property of the defendant, viz., 147, Cotton Street, will 
also be set aside. The defendant will have the costs 
of the application in the Court below and of this 
appeal. 

WOODEOFFE J. The Advocate-General accepts the 
definition of the revivor as a decision liolding that 
the decree is still capable of e.vecntion. He admits 
that an application for transmission of decree is not a 
revivor. It is farther conceded that even an order for 
transmission might be regarded as a ministerial act 
and not as a revivor. In my opinion, an order for 
transmission as such is not an order on an applica- 
tion for execution, though it is an order on an applica- 
tion in e.xecution. It is a proceeding taken with a 
view to farther action by way of execution elsewhere 
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on whlcli action, unless previously determined, the 
question of the right to execute the deci*ee is decided. 
It is, however, argued that in the xnesent case there 
was something more, viz., the issue of a notice under 
section 248 and an order for issue of execution. 
According to the Code a notice under .section 248 does 
Irot issue on an application for transmission under 
section 223. But assuming that this was done under 
rule 370 of the old rules, the question arises whether 
that rule which ■would seem to have been passed 
under the Act of 1859 was of force under the Code of 
1882. But even if it was, this does not assist the 
creditor. For if the Registrar had power to issue as a 
“ gi^ff.s-t'judicial act” notice under 248, he had no 
power to determine iudicially that the decree was 
alive had the debtor contested the point. The Judge 
must have done that, and the fact that the debtor did 
not appear on the notice cannot give the order passed 
that judicial character which is necessary for an order 
operating as revivor. It is to l^e observed that the 
order passed was “let execution issue as prayed.” 
The last tw’o words make the order operative as one 
for transmission of the decree, for this was what was 
asked. In any case it cannot be said that the Regis- 
trar either could or did decide that the decree w^as 
capable of execution. The proceedings taken did not, 
in my o^jinion, operate as a revivor within the mean- 
ing of article 183 of the Limitation Act. The decree 
was transmitted to Murshidabad, and, so far as appears 
from the proceedings before us, nothing was done on 
the order and nothing was attempted to be done in 
execution until nearly seven years later. I wmuld, 
therefore, answer the question referred to us in the 
negative and I agree in the order passed. 

Mookee-JEE J. The facts material for the detejmin- 
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ation, of the question of law referred to the Full Bench 
for decision are not .set Out in the order of reference, 
and may be briefly recited here. 

On the 21st May, 1896, the respondents obtained an 
ex pcirle decree for money against the appellant on the 
Original Side of this Court. After intermediate pro- 
ceedings, which need not be described in detail at this 
stage, the decree-holders, on the 18th January, 1915, 
made the present application for execution of the 
decree by attachment of premises 147, Cotton Street, in 
this city. The judgment-debtor objected that the 
api)lication was barred by limitation under article 183 
of the schedule to the Indian Limitation Act, 1908, 
which was in force at the date of the application and 
governed it, on the principle that the law of limitation 
applicable to a proceeding is. unless there is a distinct 
provision to the contrary, the law in force at the date 
of the institution of the proceeding, Soni Ram v. 
Kanahaiya Lal(l). The objection was overruled by 
Mr. Justice Chaudhuri on the 2hd August, 1915, and 
the propriety of this decision is in question before us. 

It is plain tliat the application for execution is 
primd facie barred under article 183, which requires air 
application to enforce a decree of a Court established 
by Royal Charter in the exercise of its Ordinary 
Original Civil Jurisdiction to be made within twelve 
years from the date when a present right to enforce 
the decree accrues to .some person capable of releasing 
the right. As the application for execution, with 
which we are here concerned, was made on the 
IBth January, 1915, in respect of a decree dated the 
21st May, 1896, the decree -holders seek to escape tlie 
bar of limitation by reliance upon that portion of the 
proviso to article 183, which lays down that when the 
decree has been revived, the prescribed period of 
tl) (1913) I. L. B. 35 All. 227 ; L. R. 40 I. A. 74 ; 1 7 C. L. .J. 433. 
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twelve years sliall be computed from the date of such 
revivor. It is thus incumbent upon the decree- 
holders to establish that the decree w^as revived 
within twelve years from the 21st May, 1896, and that 
since the date of such revivor, twelve years had not 
elapsed on the 18th January, 1915. To substantiate 
this position, they rely on an application made by 
them on the 1st June, 1908, and the order passed 
thereupon on the 30th June, 1908 ; the combined effect 
of the application and the order was, it is argued, 
to revive the decree within the meaning of the proviso 
to article 183. This view is supported bj^ the decision 
in Suja Hossehi v. Monohur Das (1), thougli a con- 
trary view had been accepted when that case was 
heard in the first instance, Saja Hossein y . Monolmy' 
Das (2). The contention of the decree-holders also 
receives some support from the decisions in TJrnrao 
Singh v. Lachmi J^orain (3) and Beni MadJio v. 
Shiva l^arain (4). The correctness of these decisions 
has, however, been impugned before us on behalf of 
the judgment-debtor. 

There is no definition of the term revivor” in the 
Indian Limitation Acts of 1859, 1871, 1877 and 1908. 
Bat the historical review contained in the judgments 
in the cases of Ashootosh Datt v. Doorga Churn 
Ghatterjee (5), Futteh Narain Chowdhry v. Chimdra- 
bati Chnivdhrain (6) and Jogendra Chandra Boy v. 
Shyam Das (7) shows beyond doubt that the proce- 
dure for revivor of judgement on the Original Side 
of this Court was substantially analogous to the writ 
of scire facias under the Common Law (rule 195 of 
the Rules of 1851 on the plea side of the Supreme 


(1) (1896) I. L. H. 24 Calc. 244. 

(2) (1895) 1. L. R. 22 Calc. 921. 

(3) (1904) I. L. Ii.26 All. 361. 

(4) (1907) 4 All. L. .1. 405. 


(5) (1880) I. L. R. 6 Calc. 504. 

(6) (1892) I. L. R. 20 Calc 551. 

(7) (1909) I. L. R. 36 Calc. 543 ; 

9C. L. J. 271. 
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191 G Court). That procedure was subsequently embodied 
CHijmRrtiT sections 248 and 249 of the Civil Procedure Code of 
Sisr.H igg2 and later on reproduced as Order XXI, rule.s 22 and 
S.ut Sdmari 23 of the Code of 1908. Under these provisions, where 
Muu- an application for execution is made, a notice is 
Mookewre required to issue to the per.son against whom execu- 
tion is applied for, if more than one year has elapsed 
from the date of the decree. The notice calls upon 
him to show cause why the decree should not be 
executed against him. If he does not appear or does 
not show cause to the satisfaction of the Court, the 
Court orders the decree to be executed. The order 
for execution thus made operates as a revivor, but the 
mere issue of the notice does not by itself produce 
that consequence, Monohar Das ^ . Futteh C hand {!). 
This fully justifies the rule enunciated in Kamini 
Debi V. Aghore Nath Mahherji (2), namely, that to 
constitute a revivor of a decree there must be, 
expressly or by implication, a determination that 
the decree is still capable of execution and the 
decree-holder is entitled to enforce it. It is of vital 
importance to add that .such determination must be 
made with jurisdiction and by a competent tribunal. 
Tested in the light of this principle, what is the true 
position of the decree-holders in the case before us ? 
On the 1st .Tune, 1908, they aijplied for transmission of 
the decree from the Original side of this Court to the 
district of Murshidabad, on the allegation that the 
judgment-debtor had no propeity within the local 
limits of the ordinary Original .Turisdiction of this 
Court, while he had property within the jurisdiction 
of the other Court. The application, though made 
• obviously under section 223, clause (6) of the Code of 
1882, was described as one under section 2,35 for 
execution of the decree ; this was indisputably mis- 

=■>,, (1) (1903) I. L. R. 30 Ode. 979. (2) (1909) 9 ('. L. .J. 9l. 
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leading, and if we look to tbe substance of the matter 
as we must do, we cannot attribute to the application 
a character it did not really possess : what is essen- 
tial in matters of this description is the substance 
and not the mere form. The Master recorded the 
following order on the application on the 1st June! 
1908 ; “ Let notice issue under section 248 (a).” This 
clearly was not in conformity with the Code which 
contemplates the issue of a notice under section 248 
on the basis of, not an application for transfer of a 
decree under section 223, but an actual application for 
execution under section 235. The scheme of the Code 
in this respect will be found fully analy.sed in the 
case of Sreepati Gharan Chowdhury v. Shamaldhone 
Dutt (1) and need not be reproduced here. The sub- 
stance of the position is that the group of sections (A) 
from 223 to 229B in Chapter XIX deal with the 
Courts by ■which decrees may be executed, while the 
group of sections (B) from 230 to 238 deal with appli- 
cations for execution. These sections indicate that 
an application for transfer of a decree is in no sense 
an application for execution, Nilmony Singh Deo v 
Biressur Banerjee (2), Chatterput Singh v. Daya 
Ohand Marwari (3), Khetpal v. Tikam Singh (4) 
which dissents from Ram Sahai v. Natini (5). It is 
not necessary for us to consider whether, as indicated 
in Bhabani Gharan DuLt v. Pratap Chandra Ghosh 
(6), an application for transmission of a decree may 
not be deemed an application to take a step in aid 
of execution, nor is it necessary to discuss whether, 
as indicated in Ahmad Kaka v. Saja Malta- 

mad X'aMd (7), a Court may not decide the question 

(1) (1910) 15 C. L. J. 123 ; (4) (1912) I. L. E. 34 All. 396. 

15 C. W. N. 661. (5) (1886) All. W. N. 137. 

(2) (1889) 1. L. E. 16 Calc. 744. (6) (1904) 8 C. A?. N. 575. 

(3) (1911) 23 C. L. J. 641. (7) (1890) L L. E. 15 Bom. 28. 
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of liiuitalioii even before tmnsniissioii the decree, 
or whether, as ruled in Srihary Mandid v. Marari 
Ghowtlhry (1), even after transmission the Original 
Court may not, under section 239 of the Code of 1882, 
decide the question of limitation when execution liad 
been stayed in the Court to whicli. the decree has 
been transferred. For the q)urposes of tne present 
case, it is sufficient to hold that section 230 makes it 
plain that the application for execution must be 
presented to the Court to which the decree has been 
transmitted for execution, while the explanation to 
section 248 shows that the notice required by that 
section must, where the decree has been transmitted, 
be issued by the Court to which the decree has been 
sent for execution. Oonsequently, the issue of the 
notice in this case under section 248, on the basis of 
the aijplication for transmission of the decree, was not 
in conformity with the Code of 1882 which was in 
force at the time. It is said, however, that the action 
taken by the Master was in accord with the rules 
framed by the Court when the Code of 1859 was 
in force, Baja Sreenath Roy v. Romesh Chandra 
Acharyya Ohaudhuri(2). It is needless to investi- 
gate whether the rules, when first framed, were 
consistent with the Code of 1858, for, even if they were, 
it is plain that after 1882 they could be deemed opera- 
tive only in so far as they were consistent with the 
Code of 1882, Baijnath v. Ahmed Miisaji Saleji (3). 
It is significant that the rules framed after the Code of 
1908 have been made consistent with that Code, and a 
notice under Order XXI, rule 22, is no longer required 
to be issued upon an application for transmission 
under section 39. We next pass on to the order made 
by the Master on the 30th June, 1908, on return of 

(0 (1886) I. L. a. 13 (Me. 257. (2) (1908) 12 C. W. N. 897. 

<3) (1912) h L. a. 40 Calc. 219. 
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affidavit of service of the notice under section 248 : 6 

“ Upon reading the notice and the affidavit of service^ cudt^put 
no cause being shown, let execution issue as prayed.” Singh 
T he language of the concluding portion of this order sait Sumam 
is significant ; what was prayed was transmission of 
the decree, and what was actually done pursuant to mookeejee 
this order of the Master was not the issue of any 
process of execution, but only a transmission of the 
decree on the 17th July, 1908. Here again if we look 
to the substance of the matter, as we must do, we find 
that there was in reality no determination by the 
Master that the decree was still capable of execution. 

It is further plain that the Master had no authority 
to make such a determination, for section 249 requires 
that the Court should consider the objection, if any, 
and determine whether the decree should or should 
not be executed. This is clearly a judicial act which 
cannot be delegated to a Master under section 637 of 
the Code of 1882, and it is worthy of note that 
although rule 515 (A) invests the Master with power 
to order issue of a notice under section 248, it does not 
authorise him to give a decision under section 249. 

It is, I think, incontestable that there was not in this 
case an order under section 249 by the Master, and, 
that, if there was, the order must be treated as made 
without jurisdiction. My conclusion consequently is 
that upon the application for transmission of the 
decree under section 223 a notice under section 248 
could not properly be issued, that such notice, though 
issued, did not by itself operate as revivor of the decree, 
and that there was not in fact and could not in law be 
such a determination by the Master under section 249 
as would operate to revive the decree. 

It is not necessary to examine in detail the conten- 
tion that article 183 should be construed in the light 
of article 182, and that whatever is sufficient to keep 
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alive a decree for the purposes of article 182 should 
be deemed sufficient for the purposes of article 183. 
There is, in my opinion, no basis whatever for tliis 
contention ; the scheme and scope of the two articles 
are radically distinct and no useful purpose would 
be served by an endeavour to amalgamate tliem or to 
interpret one by reference to the other. 

On these grounds, I agree that this appeal must be 
allowed with costs throughout, the order of Chaudhurt 
J. set aside and the attachment cancelled. 

Chitty J. I agree for the reasons given by the 
learned Chief Justice that the question referred to 
us should be answered in the negative. I have 
nothing further to add. 

N. R. Chatterjea .7. I am also of the same 
opinion. 

Appeal alloived. 

Attorneys for the appellant : D. Dull Ohose. 

Attorneys for the respondents : 0. 0. GangHlj/ d Co. 

O. M. 

ORIGINAL CIVIL, 

Before Chaudhuri J, 

BHUPENDKA NATH BHOSE 

■ V. ■ 

E. D. SASSOON & Oo,^ 

Atiormys Lien for Costs— Practice — Set-off— Aiiaihmg creditors. . 

, Where on an application by the defendants that satisfaction of a decree 
obtained against them by the plaintiff should be entered by Hetting-oS: 
a decree upon an award in their favour against the plaintiff, it appeared tiiat 
a prohibitory order had, been made against the plaintiff in oxcciitiou of a 

Application in- Original Civil Suit No. 1339 of 1914, 



VOL. XLIII.] CALCUTTA SERIES. 

decree obtained by a tbird party, and the attorney for the plaintiS churned 
a lien for costs on siicii decree : — 

Held, tliat ttui defendants’ application to set-off was proper, but 
that this was not a case in which the Court ought to hold that the solicitor’s 
lien intercepts the set-off claimed. 

Edieards v. Hope (1% Blal'eij v. Latham (2)^ Nawah Nazh> of Bengal 
y. -Seera Ball Seal Snprarnangan Settg v. Httrry Froo (4), 
Cnllianjee Sangjihhoy v. Baghawjee Vijpal (5) and Goodfelloio v. Gray (6) 
referred to. 

This was an application by Babn Easik Lai 
Mallick, Attorney for the plaintiff in the above suit. 

The plaintiff in the above suit bad obtained a 
decree against the defendants on the lOtli August, 1915 
for Hs. 1,431-8-0, but prior to this decree the defend- 
ants bad obtained an award on the 30th April, 1915 
against the plaintiff in this suit for Es. 1,451-9 which 
included costs Es. 133. On the 24tb August, 1915, the 
defendants applied that satisfaction of the plaintiff’s 
decree might be entered. Before the hearing of the 
application was disposed of, it appeared that a prohi- 
bitory order had been issued against the plaintiff in 
execution of a decree which had been obtained against 
him by Messrs. Christie and Ide ; while the j)laintiff’s 
attorne}^ claimed that he had a lien for his costs. 

The application of the defendants was therefore 
directed to stand over for notice to Messrs. Christie 
and Ide and anotlier creditor. When the matter came 
up the Court held that Messi’s. Christie and Ide and 
the other creditor were entitled to a pro mfa distri- 
bution of the amount of the decree in favour of the 
defendants, Messrs. E. D. Sassoon & Go., but the order 
"was made subject to any application that might be 
made by the attorney in respect of bis claim to a lien 
for bis costs. 

(0 (1886) 14 Q. B. D. 922. (4) (1887) I. L. li. 14 Calc. 374. 

12) (1889) 41 Ch. I). 518. (5) (1 904) 6 Bom. L. B. 879. 

(3) (1373) 10 B. L. B. 444. (G) [1899] 2 Q. B. 498. 

G6 
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‘Mr. N. N. Ghattak, for the attorney Babn Rjissik 
Lai Mullick. The attorney has a lien on the decree 
for his costs ; and the set-olf should only be allowed 
subject to the attorney’s lien, and this lien is enforce- 
able against the attaching creditors. He referred to 
thefoilowing cases : Collett sr. Preston (X), Be Adams, 
ex parte Griffin (2), Edwards v. Hope (3), Blakey v. 
Latham {X), Nawab Nasim of Benqal v. Heera La.ll 
Seal (5), Supramanyan Setty v, Hu't'ry Froo Mug (6), 
and Cullianjee Sangjibhoy v. Baghaivjee Vijpal (7). 

Mr. A. A. Avetoom, for Messrs. E. D. Sassoon & 
Oo., the defendants, contended that it would obviously 
be unfair that the defendants’ claim to set-oflE should 
be intercepted by the attorney’s lien on the decree 
for his costs. He relied on Pringle v. Gloag (8) and 
Goodfelloiv V. Gray (9). 

Chaudhtjri J. This is an application on behalf 
of the plaintiffs’ attorney that he has a lien on the 
judgment obtained by the plaintiffs against the de- 
fendants and that his lien has priority over all other 
claims. It appears that prior to the decree in this suit 
the defendants had obtained judgment upon an award 
in their favour dated the 19th March, 1915. The award 
was filed on the 30th April, 1915 and became capable 
of immediate execution. By that decree the defend- 
ants were allowed Rs. 1,151-9 which included costs 
to the extent of Rs. 133 against the present plaintiffs. 
Subsequently, the plaintiffs obtained a decree against 
Sassoon & Co., namely, on the 10th August, 1915, for 
Rs. 1,431-8. On the 24th August, Sassoon & Oo. applied 

(1) (1852) 15 Beav. 458. (5) (1873) 10 B. L. R. 444. 

(2) (1880) 14 Oh. D. 37. (6) (1887) I. L. E. 14 Calc. 374. 

(3) (1886) 14 Q. B. D. 922. (7) (1904) 6 Bora. L. B. 879. 

(4) (1889) 41 Ch. D. 518. , (8) (1879) 1 Ch. D. 676. 

(9) [1899] 2 Q. B. 498. 
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on a tabular statement that satisfaction of the plaint- I9i6 
itEs’ decree might he entered. Woodroffe J., held 
that it was a proper application, but inasmuch as it 
appeared that a prohibitory order had been issued 
against the plaintiffs in execution of a decree which 
had been obtained against them by a firm named 
Christie andide in Suit No. 2 of 1913 for a large sum 
of money, he directed the matter to stand over for 
notice of the application to them. The matter came up 
before me, and I held that Christie and Ide and David 
Sassoon & Co. were entitled io pro rata distribution of 
the amount of the decree in favour of Sassoon & Co. 

At that time learned counsel for the attorney for the 
plaintiffs submitted that he had a lien for costs, and I 
made my order subject to any application that might be 
made by the attorney in respect of his claim. That 
application has now been made. 

Reliance has been placed on behalf of the attorney 
on the case of Edwards v. Hope (1). That is a case on 
the English Order LXV, r. 14, which deals with “ allow- 
ing a set-ofiE for costs notwithstanding the solicitor’s 
lien for costs in the particular cause or matter, in 
which the set-off is claimed.” The rule was held 
applicable to costs in the same cause, not in diflEerent 
actions, and that in the equities of that particular case 
the balance was in favoxxr of allowing the solicitor’s 
lien ” . . . Edwards v. Hope {1) has been followed in 
Blakey rv. Latham (2). Kay J., while feeling bound 
by the decision in Edwards v. Hope (1), expressed his 
opinion that the equity claimed on behalf of the 
attorney was the most extraordinary equity he had 
ever heard of. In England the practice was different 
in different Courts, and conflicting. In the Common 
Pleas a set-off was allowed without reference to the 
lien, but not in the Court of Chancery. It seems to 
(1) (1885) U Q. B. D. 922. (2) (1889) 41 Oh. D. 518. 
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me that we are not bound to follow Edwards v. 
£rojoe(l), as we have no such rule here, and unless I 
am convinced that the equity on behalf of the attorney 
is such that it ought to be allowed against the defen- 
dants' in this action. In this case the defendants had 
obtained a decree prior to the decree obtained by the 
plaintiffs. I do not think that it has ever been recog- 
nised that a solicitor has higher right-s than his own 
client, and it has always been held that the lien is sub- 
ject to all the equities between the client and the other 
parties interested in the property. In considering 
Blakey y. Latham (2), Eay .1. says that there is no 
such thing as lien except upon something of which 
you have possession, and that although one speaks of 
an attorney having a lien upon a judgment, it is in 
fact only a claim or right to ask for the interven- 
tion of the Court for his protection, when, having 
obtained jirdgment for his client, lie finds there is a 
probability of the client dejrriving him of his costs. 
He did not think it was r*easonable to hold that the 
solicitor had an equity against the defendant com- 
pelling him to pay instead of setting it off. No ca.se 
in India has been cited to me whicli supports the 
attorney’s claim in this suit. . 

N'aivab Nazim v. Heera Lall Seal (3) merely holds 
that the attorney has a lien against an attaching credi- 
tor. In Supramanyan Setty v. Hurry Froo Mug (4), 
it was held that an attorney’s lien for costs had 
priority over the attaching creditor. Gullianjee 
Sangjibhoy v. Bagliatyfee Vijpal (5) was referred to ; 
it simply holds that the Court has summary jurisdic- 
tion over its suitors in the matter of attorney’s lien. 
The same also has been held in this Court, but tliat 

(1) (1885) 14 Q. B. D, 9-22. (.8) (1873) 10 B. L. fi. 444. 

(2) (1889) 41 Ch. 1). 518, ' ; ^ (4) (1887) I. L. K. 14 Oalc. 374. 

(6) (1904) 6 Bom. L. E. 879. 
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such lien intercepts the right to a set-off has not, so far ^916 
as I know, been directly held. Order XXI, r. 18, bhupendea 
provides for set-off being allowed in cases of execii- ^ath Bhosb 
tion under cross-decrees. In Qoodfellow v. Orajf (1), Sass'oon 
it was held that the rale of set-off applied to damages 
in different actions, notwithstanding a charging order ghaudhuri 
in respect of solicitor’s costs in one of these actions. 

It is also to be noticed that Edwards v. Hope (2) dealt 
with the question of set-off of costs under the rule. 

The attorney, it is to be noticed, merely states that 
he has been unable to get the balance of his costs 
from the plaintiffs notwithstanding demands, and that 
the plaintiffs have closed their place of business and 
were and are residing outside the jurisdiction of this 
Court. The attorney does not say that there is no 
chance of recovering his coats from his clients and 
that chis is the only property out of which his claim 
can be satisfied. It does not appear also that he has 
taxed his bill of costs. 1 agree with Woodroffe J. 
when he held that the defendants' application to set- 
off the costs was proper, and I hold that this is not 
a case in which I ought to hold that the solicitor’s 
lien intercepts the set-off claimed. The apiJlication 
will therefore be refused, with costs. 

w. M. C. Application refused. 

(1) [1899] 2 Q. B. 498. (2) (1885) 14 Q. B. D. 922. 
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APPELLATE CI¥IL« 

Before Holmwood and Imatn JJ. 

UZIR ALI SARDAR 

V, 

SAVAI BBHARA.^ 

Remand — Reman I after addition of partm by Appellate Ooart- — Ajnend- 

ment of plaint— Whether whole case remanded in consequence — Civil 

Procedure Code {Act V of 1908) s, 107, 0. XLf rr. 23, 25, 

" There are otlier possible cases of remand wliich are not included in 
O.XLL 

Nahin Chandra Tripaii v, Pranhrishna De {1) distinguished. 

In the Code of Civil Frocedure, 1908, the Legislature has given the 
power ol amendment to the Court of Appeal and, as a necessary outcome, 
it has the power of remanding the' whole case when an amendment of 
plaint is granted and when parties are added. 

The general provision in s. 107 for a remand is not governed or limited 
by 0. XLI alone, but i>i subject to such conditions and limitations as may 
be prescribed in the rules and orders, the amendment of a plaint and addi- 
tion of parties in a Court of appeal being among them. 

Second apiieal by Miab Uzir Ali Sardar, tbe 
plaintiff. 

The plaintiff brought this suit in the Court of the 
Subordinate Judge of Jessore to eject the defendants 
from 19 plots of land ineasui’ing 39 high as and 14 
cottas situated in inauza Soleinanpur, alleging that 
he had come into exclusive possession by partition. 
The land had been granted to the predecessors-in- 

^ Appeal from Appellate Order No. 358 of 1912 against the order of 
G. S. Dutt, Additional District Judge of Jessore, dated April 15, 1912. 
reversing the order of Tarak Nath Dutt, Subordinate Judge of Jessore, 
dated May 31, 1911. 

(1) (1913) I. L. R. 41 Calc. 108. 
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interest of tlie defendants as service-tennre for bear- 
ing but they bad refused to perform the ser- 

vice when called upon by the plaintiff. The defend- 
ants admitted that the laud had been originally 
granted as service-tenure, but contended that the 
proinietors subsequently resumed the service-tenure 
and re-settled the land with their ijredecessors-in- 
interest as jamai land giving them a transferable 
right, and thej* accordingly sold their yauiai tenancy 
to one Mr. McLeod and then took settlement from 
him as his under-raiyat. The learned Subordinate 
Judge decreed the suit holding that the fact of re- 
sumption had not been proved by the defendants. 
On appeal, the Additional District Judge of Jessore 
reversed that decree and remanded the whole case 
for production of certain documents after adding 
necessary parties including Mr. McLeod. 

Balm Mahendra Nath Boy (with him Bahn Arnar- 
endra Nath Bose), for the aiipellant. I .submit that 
O. XIII, r. 1 of the Code of Civil Procedure for the 
production of papers is Imperative. It is not a 
transferable holding and it has come to an end. 
The Privy Council decisions are in my favour. The 
Court had jurisdiction to add certaiii parties for the 
proi>er adjudication of the question in issue, but 
he directs us to make them parties. 

[Imam J. He says in one place— let Gobardhone be 
made. a party.] 

Whatever affects the merits of the case prejudices 
me. Reads 0. XLI, rr. 23 and 25. This is not a deci- 
sion on a pi-eliminary point, and the remand of the 
whole case is bad in law, Nahin Chandra Tripati 
v. Prankrishna De (1). 

[Holmwood J. I have lately differed from that 
(1) (1913) I. L. K 41 Calc. 108. 
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decision. A remnncl after ainendraenfc of plaint in 
appeal under .section 107 of tlie new Code of Civil 
Procedure entails de novo trial by tlie first Court, 
for tlie newly-added defendaut.s can claim tbe rigbt 
to file a written statement and adduce evidence.] 

This irregular remand order does affect the merits 
of tluj case. 

Mt\ H. D. Bose, Bahti Sim Pmsanna Bhatta- 
charji and Babu Tarakesivar Pal Choimlhuri/. for the 
respondent, were not called upon. 

Holmwood and Imim J.T. This i.s an appeal from 
an order remanding a case on appetil. Tlie plaint was 
filed so long ago as the 18th May, 1910. The indg- 
ment of the Subordinate Judge in the Court of first 
instance is dated the 31st May, 1911 and the judgment 
now under airpeal before us is dated the IStli April, 
1912. We are now at the end of January, 1916. It 
is in our opinion ver^’’ lamentable that this matter 
should be still undecided, more especially as, for the 
reasons which we are about to give, there does not 
appear to have been any substance in the appeal. 

It is contended, fir.st, that inasmuch as the Court 
of first instance did not decide the case upon a preli- 
minary point the order of remand ought to have been 
made under Order XLI, rale 25, and that the Appellate 
Court should have kept the ca.se on its own file. In 
this connection it is conceded that the irregalarity 
cannot be given effect to, unless the api^ellant was 
prejudiced by the procedure adoi)ted ; and in order to 
establish that he was so prejudiced, it is pointed out 
that two orders, which are alleged to be erroneous 
in law, were passed incidentally by the lower Appel- 
late Court. The fli*st was that three documents were 
admitted which liad been rejected by the first Court 
as out of time, and the second w'as that the Judge has 
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directed the plaintiff to add three persons as defend- 
ants before proceeding with the case. 

Now, cni'iously enough neither of these points 
has any substance in it. It is clearly found by the 
learned Judge in' the Court of Api^eal below that the 
documents wei-e not out of time, and his finding of fact 
entirely disposes of the question and shows that ihe 
Subordinate Judge very improperly rejected these 
papers on one excuse on the 25th April, 1911. and on 
another and wholly different excuse on the 26th April, 
when a second attempt was made to file them. We 
need not go into details which are fully set out in the 
judgment of the lower Appellate Court. 

As regards the second point, we do not think that 
a somewhat confused sentence in the penultimate 
paragraph of the judgment was intended to mean that 
the burden of adding these defendants should be 
thrown upon the plaintiff. In another passage in the 
judgment the Judge clearly directed that they should 
be added and tlie case should proceed. We are clearly 
of opinion that Mr. MciLeod was a uece.s.sary party. 
It is contended before us that the alleged landlord .set 
up by the persons wliom the plaintiff seeks to eject 
need not he made a party to the suit, and certain 
judgments of the Judicial Committee are relied upon 
in which it is held that it is not necessary for the 
plaintiff in a suit for ejectment to make any one a 
party who is not in po.s.session, merely because the 
defendant sets him up as his landlord But these 
cases can easily be distinguished from the present case 
where it is found as a fact that there was a transfer of 
the tenancy right from the defendants to Mr. McLeod 
and as a fact that Mr. McLeod was rightly or wrongly 
admitted to the defendants’ possession as tenants and 
that the defendants are holding under him as sub- 
tenants by paying him rent. Under the circumstances 


1916 

UziR j\l1 
Saep.\« 

V, 

Savai 

Behara. 


r 


942 


■ 1916 

Uziii All 

SA'EDAE 

V. 

.Savai 

Behara. 


INDIAN LAW REPORTS. [VOL. XLIII. 

it is clearly not only iiecesaary Init to tlu^ interest of 
the liiaintifi: to get rid of Mr. McLeod. 

As regards the other two persons Oohardluin and 
Iiidu, whom the defendants put forward as their 
eo-shurers, the adding of co«.sharers* as parties when 
a retrial is nece.ssary Is a matter of discretion with 
the Court, and it is certainly to the interests of the 
plaintiff as well us to the interest of every one else 
that there should be some finality in this litigation 
and that all the co-sharer.s shotild be added. 

This brings us to a reconsideration of the very 
first obiection that the remand was incouipeteut in 
the form in which it is made. With all respect for 
the decision of the learned Judges in the case of 
Nabin Chandra 'Pripati v. Prankrishna De (1), it may 
be pointed out that that decision differs from several 
previous cases by which we are bound, Jind as the 
learned Judges declined to refer the question to a 
Pull Bench, because they were of opinion that it 
did not directly arise, the case being disposed of on. 
another ground, it is not therefore an authority for 
the very general proposition that there is no other 
possible case of remand which is not included in 
Order XLI. Now, this very matter of amendment of 
a plaint in an Appellate Court with necessary addi- 
tion of parties is on the face of it a case which cannot 
possibly fall under Order XLI, rule 23 or rule 25. It 
is not a decision on a preliminary point, therefore it 
may be said that the whole case cannot be remanded . 
but it is not a case in which certain issues can be 
framed and certain additional evidence can be taken 
under rale 25, for new parties having been added find 
the plaint having been amended, the added defendants 
as well as the original defendants have a right to file 
fresh written statements and to have the whole case 
(t) (1913) I.'l. R; 41 Gale. 108. 



VOL. XLIII.] CALCUTTA SERIES. 

re-opened. It seems to have been overlooked that 
in the new Code of Civil Procedure the Legislature 
has given this power of amendment to the Court of 
Appeal; and it is a necessary outcome of that power 
that the Court must have the power of remanding the 
whole case when an amendment of plaint is granted 
in appeal and when parties are added. There is a 
general provision in section 107 of the Code of Civil 
Procedure for a remand. The consideration which 
we have just pointed out must lead to the conclu- 
sion that that section is not governed or limited by 
Order XLI alone, but it is subject to such conditions 
and limitations as may be prescribed in the rules and 
orders ; and the amendment of a plaint and addition of 
parties in a Court of Appeal is one of the conditions 
prescribed in the rules and orders. Section 107, there- 
fore, is just as much subject to that condition as it is 
to the conditions laid down in Order XLI. 

We therefore hold, first, that this remand was not 
improperly made; secondly, that if it had been irreg- 
ularly made, it did not prejudice anybody ; thirdly, 
that the District .Judge would have been grossly 
wanting in his duty had he not admitted those three 
documents ; and lastly that Mr. McLeod is a necessary 
party and that the Judge exercised a wise discre- 
tion in adding the alleged co-sharers Gobardhan and 
Indu. The result is that appeal is dismissed with 
costs. 

G. s. Appeal dismissed. 
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APPEAL FROM ORIGINAL CI¥IL. 


Before Sanderso?i C. Wocdroffe and Mool-'erjee JJ. 

GANGADHAR BOGLA 

V, 

HIRA LAL BOGLA.* 

Hhidii Law — Stridhan — Mitakshara Succession — Adoption — Rights adopt- 

ed son — Competition between adopted son and natural son of co-wives 
—Sapindas— Co-wife's natural son, if son — Ihxis^ construction of — 
Mitakshara^ Ch. If ii. P, I Z, So — “ Without issuef meaning 

of— Mann, Ch. /X, rerse 183 — Yajnavaikf/a., Ch. If vers s Ilf 145. 

S, a Hindu governed by the Mitakshara School of Hiiidu Law, married 
four wives in succession. In conjunction with his first wife, by whom 
he had no i'isiie, he adopted a sen H. By his second wife, S l»ad a sou G 
born to him. S predeceased his fourth wife M, having had no issue by her. 
M died intestate. On a suit brought by H ; — 

Reid., that both H and G were entitled to succeed "to M’s stridhan pro- 
perty as sopMas of S, and in the absence of an}’ express text curtailing the 
lights of the adopted son in the circumstances of the present case, H was 
entitled to share equally with G on the general principle that tlie adopted 
son occupies the same posirioii as a natural son and hi-i rights are In every 
respect similar to tho>e of a natural son. 

Joykisliore Chowdhury v. Panchoo Bahoo (1), Padmakumari Dehi ^. 
C’oii 7'Z o/ IFttrds (2) followed. 

Nagindas Bhagieandas y. Bachoo Hurkissendas {$) referred to. 

The expression “ without issue ” in Mitakshara, Chap 11, section XI, 
para. 9, must be construed in its ordinary sense, and M must be deemed to 
liave died “ without issue.” 

Qiifcre : Wliether Maim, Chap. IX, verse 183, has any reference to 
questions of inheritance. 

Anmpurni Nackiar y. Forbes {Y). Bhimaoharga y. Ramacharya (5) 
referred to. 

Appeal from Origiaal Civil, Xo. 18 of 1915, in suit No. 755 of 1910. 

(1) (1879) 4 C. L. R. 302. (3) (19i5) 1. L. B. 40 Bom. 270. 

(2) (18B1) I. L. U. 8 Calc. 302 ; (4) (1899) L L. R. 23 Mad. 1. 

L. K 8 I. A 229. (5) (1909) I L. R. 33 Bom. 452, 460. 
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Per Mookssjee J, A special text forming a« exception to a general l 
text should be construed strictly and applied only to cases falling clearly 
within it. Bogla 

Gangu v. Chandrahhagahai (1) and /hiandi v. Ilari Suba(2) referred to. r. 

. Hiha Lal 

Appeal by tbe defendant Kninar G-angadhar Bogla Bo(,..a. 
from the judgment of Cliitty J. 

This appeal arose out of a suit brought by the 
plaintiff Hira Lal Bogla praying for a declaration 
that he and the defendant were entitled Ln equal 
shares to the property of Rani Mohorl Bibee, a widow 
of Raja Shew Bux Bogla, for administration, partition 
and other incidental relief. The appeal proceeded on 
the basis that certain property was the stridhaji 
property of Rani Mohori Bibee, it being left for 
future determination whether in fact the property 
was stridhan, or whether it was the property of the 
husband. 

Raja Shew Bux Bogla, a Hindu go%mrned by the 
Mitakshara School of Hindu Law, married four wives 
in succession. By bis first wife Soli Bibee he had no 
issue, and consequently he took a son in adoption in 
conjunction with her : that sou was Hira Lal Bogla, 
the plaintiff. On the death of his first wife, the Raja 
married for the second time, and by bis second wife 
he had a son Gangadhar Bogla, the defendant. After 
the death of his .second wife he took a third one by 
whom he had a daughter, and on the death of his third 
#ife, the Raja married Rani Mohori Bibee; there was 
no issue of this marriage. 

In 1907 there were certain arbitration proceedings, 
in connection with the partition of the estate, which 
it is unnecessary to recapitnlate for the purposes of 
this report. 

On the 5th October, 1908 Raja Shew BuxBogladied? 
leaving a will appointing Rani Mohori Bibee his sole 

(1) (1907) 1. L. R. 32 Bora. 275. (2)(19o9)I. L. R. 33 Bom. 404, 409. 
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executrix and bequeathing his estate to Rani Mohori 
Bibee for life and on her death to his son Gangadhar 
absolutely. The Rani obtained probate on the lltb 
December 1908. 

On the 5th June, 1910, Rani Mohori Bibee died 
intestate. The present suit which was filed on the 
29th July, 1910 was for the administration of her estate, 
which the plaintiff alleged consisted principally of 
jewels of considerable value. The plaintiff claimed 
that he and the defendant were entitled in equal shares 
to the estate of the Rani. 

In his written statement the defendant alleged that 
after the adoption of the plaintiff by the Raja, he was 
made over as foster-son to the widow of the Raja’s 
brother and ranked as her adopted son, and that he was 
estopped by the arbitration proceedings in 1907 from 
making his present claim. It was further urged that 
the defendant “ as the natural son of Rani Mohori’s 
CO- wife, became alone entitled to inherit as her sole 
heir whatever property she left.” 

The suit came on for hearing before Ohitty J. 
Issues were framed which are set out in his Lord- 
ship’s judgment. His Lordship came to the conclu- 
sion that the plaintiff and defendant were entitled to 
succeed to the estate of Rani Mohori Bibee in equal 
shares and passed a decree for administi’ation of the 
estate, observing as follows : — 

This is a suit filed by Hira Lal Bogla against his brother Gangadbar 
Bogla for a declaration that the brothers are entitled to share equally in the 
estate of Bani Mohori Bibee, widow of their father Raja Shew Bux Bogla ; 
for administration of the estate by the Court ; and for other relief. Mirza 
Mull and Raja Shew Bux Bogla were brothers, members of a joint Hindu 
family, governed by the Mitakshara School of Hindu Law. Mirza Mull 
died leaving a widow, Dhuni Bibee, and a son Kallav Dass, Ballav Dass and 
his wife Bhugwandai both died shortly after Mirza Mull The plaintiff had 
been adopted by Raja Shew Bux Bogla and his first wife Soli Bibee. Soli 
died and Raja Shew Bux married Moni Bibee, by wlioni he had a son, the 
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defendant Gangadhar. Moni died and Eaja Shew Bux married Sundar 
Bibee, by whom he had a daughter Fulbai. Sundar died and fie married a 
foiirtli wife Mohori Bibee. Raja Shew Bux Bogla, his two sons, his wife 
Mohori Bibee, and Dhnni Bibee, widow of Mirza Mull, in 1907, submitted 
their family disputes to the arbitration of Hardatrai Praladka and Rain- 
niranjaii Das Murarka, who made their award on l5th September, 1907. 
That award was filed in and became a decree. of this Court, in spite of the 
opposition of Mohori Bibee. 

Raja Sfiew Bux Bogia died leaving a will, by which he left his pro- 
perty to Mohori Bibee for her life and after her death to tlie defendant 
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Gangadhar. 

Mohori Bibee died intestate on 6th June, 1910, leaving property of con- 
siderable value consisting principally of jewellery. A box containing such 
jewellery is, I am told, now in the custody of the National Bank of India. 

The following issues were raised : — 

(i) Were the ornaments claimed in the plaint the separate Stridhan 
property of Mohori Bibee or did they belong to Raja Shew Bux Bogla ? 

(il) Are the ornaments items 1-14 in the list to the award the Debutter 
property of Shatyanarain Jew ? • 

(iii) Is the plaintiff estopped from claiming as an heir of Mohori Bibee ? 

(iv) Is the plaintiff estopped from claiming the jewellery in suit as 
against the defendant by reason of the award dated 15th September, 1907 ? 

(v) Is the plaintiff an heir of Mohori Bibee ? 

(vi) If so, towhat shares in her estate would the plaintiff and defend- 
ant be respectively entitled ? 

(vii) Whether, if plaintiff is entitled to participate in * the inheritance, he 

is not bound to cotitribute to the expenses of the sradh of Mohori Bibee 
and the payment of her debts ? • 

It is unnecessary to discuss the first two issues. They will be investi- 
gated in the inquiry as to the estate of Mohori Bibee. I may, however, 
mention that it was stated at the Bar that there is now no question as to 
which of the ornaments were Debutter. Such as were dedicated to the idol 
have already been handed over for that purpose. 

The answer to issue 7 is obvious. In the administration of Mohori 
Bibee’s estate her funeral and smi/i expenses and debts will have to he 
taken into account. If the defendant has properly expended money for 
those purposes he will be entitled to be recouped by the plaintiff pro rata 
out of the share, if any, allotted to him. 

As to issues 5 and 4, no question of estoppel really arises, and the point 
was not seriously pressed by counsel for the defendant though it was not 
expressly abandoned. The adoption, of Hiralal to Raja Shew Bux Bogla and 
his wife Soli Bibee is admitted. Ii was suggeted that Hiralaj had been 
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subsequently taken in adoption to Mirza Mull and that he could not be allowed 
now to claim as the son of Raja Shew Bux Bogla. It is clear from the 
submission to arbitration and from tiie recitals to the award that this was 
not the case. At that time, 1907, Hira Lal was regarded as a son of Baja 
Shew Bux Bogla and the arbitration and award proceeded on that footing. 
The fact of his adoption to Mirza Mull is expressly negatived by the recitals 
to the award, and the property was divided, on a partition, between Raja 
Shew Bux Bogla and liis two sons. The shares would have been different 
liadHira Lal been regarded as Mirza Mull’s son. Hira Lal certainly did not 
take up that position. I find these two issues in favour of the plaintiff and 
against the defendant. The substantial question in this suit is t|.mt raised 
by the 5th and 6th issues, whether the plaintiff is an heir of Mohori 
Bibee, and, if so, in what shares do he and the defendant divide her estate. 
For the defendant it was contended (i) tliat the plaintiff being only the 
adopted son of one wife had no right of inheritance to a rival wife’s 
stridhan as against a son subsequently born of a third wife, and (ii) that 
if he is an heir then he takes only |th of what the legitimate son takes, in 
other words, ^th of the step-mother’s estate. 

For the plaintiff it was conceded that in succession to a father or to 
paternal relatives by the Law of the Mitakshara the adopted sou would 
take a .tth share and the subsequently born legitimate son a fth share i>f the 
estate. But it was contended that that is a special rule affectina: that kind 
of succession, and that in the absence of any special rule applicable to the 
present case, the ordinary rule would apply and the adopted and legitimate 
sons would take in equal shares. 

A number of texts, commentaries, and decided cases were referred to 
and the matter was fully argued on both sides. I have carefully considered 
the materials placed befuro me, hut do not think that any useful purpose 
will he served by an elaborate disouasion. The matter lies in a narrow 
compass, and it will be sulficient if 1 btiefly indicate the conclusion at wiiich 
I have arrived. 

The first contention raised on behalf of the defendant is unsupported, 
so far as I can see, by any authority, and moreover appears to he diametri- 
cally opposed to those decisions which say that as regards inheritance an 
adopted son is in all respects on an equality with the legitimate sou except 
where- such riglits are expressly denied to him. I hold, therefore, that the 
plaintiff is entitled with Gangadhar to succeed to the estate of Mohori 
Bibee. 

With regard to their shares , in the inheritance, it is no doubt true that 
in succession to the estate of a father or a father’s relatives the adopted 
son takes a lesser share than the legitimate son. But this is in conse- 
quence of express texts to that effect, and is one of the exceptions to the 
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general rule referred to in the decisions. There is no decision, so far as I 
am aware, which deals with the precise question of inheritance arising here? 
but there is a series of decisions laying down in general terms the equal 
rights of the adopted and legitimate son in all matters of inheritance, 
except wliere tliere is an express authority limiting those riglits. It is not 
suggested that there is any text limiting tlie right of an adopted son to 
share equally with his legitimate brother in the succession to the stridhan 
of their step-mother. I need only refer to the cases of Teencouree 
Chatter jfe X. Dbwnatli Bamrjee (1), Kali Komiil Moziundar v. Urna Sunher 
Moitra (2) affirming the decision of a Full Bench of this Court (3) and 
Fadmalmmari v. Court of Wards (4). 

Against these decisions, and the principle underlying them, the defend- 
ant’s counsel has not been able to cite a single case. 

I accordingly hold that the plaintiff and defendant are entitled to sue 
ceed to the estate of Mohori Bibee in equal shares. 

There will be the usual decree for administration of her estate with the 
necessary directions and enquiries. The defendant must pay to the plaint- 
iff the costs of the second and third day’s hearing before me, which have 
been occasioned by the contention raised by the defendant, in which be 
has failed. Further consideration and other costs of the suit will be 
reserved. Liberty to apply ” 

From this judgment the defendant appealed. 

Mr. B. Chakravarti (with him Jfr. A. N.Chau- 
dhuri Mr. B. K. Lahiri), iov the appellants. The 
plaintiff was estopped from making his present claim 
in consequence of the arbitration proceedings and 
award in 1907. The appellant, as the natural son of a 
CO- wife, is entitled in Law to the entirety of the Eani’s 
estate to the exclusion of the respondent who is only 
an adopted son of the Eaja taken in conjunction with 
another wife. Under the Mitakshara School, by which 
the parties are governed, the daughter is the preferen- 
tial heir to a woman’s estate. After her comes the 
woman’s male issue. According to Mann, Chapter IX, 
verse 183, if among all the wives of the same husband, 

(1) (1865) 3 W. R. 24. (3) 11880) I. L. R. 6 Calc. 256. 

(2) (1883) L. R. 10 I. A. 138. (4) (1881) I. L. R. 8 Calc. 302 ; 

L.R. 8 1. A.229. 
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one biings forth a male child, all, by means of that son, 
are declared to be mothers of male issue. See Sastri’s 
Hinda Law, 4th edition, paragraph 457, text 13. The 
consequence is that Mohori Bibee could not be said to 
be “ apraja” ( without issue), and clauses 9 and 11 of 
section XI of Chapter II of the Mitakshara have no 
application. It follows that the appellant succeeds to 
Mohori Bibee as her son by analogy. Now the respon- 
dent, as the adopted son, cannot so succeed, as this 
would involve an analogy upon an analogy which is 
repugnant to Hindu Law, An adopted .son of a 
CO- wife is not capable of conferring spiritual benefit — 
there can be no legal relationship between an adopted 
son and a wife not associating. Yajnavalkya, Chapter 
II, verses 117 and 114, referred to. Also Mayne’s 
Hindu Law, 8th edition, pp. 218, 220. See also 
Annapurni Nnchiar v. Forhes (1), Kashushree Debt 

Qreesh Cliuncler Lahoree Dwarka Nath Ray 
V. Sarat Chandra Singh (3). A natural step-son 
excludes an adopted step-son. All the commentators 
on the Mitakshara include the natural son of a co-wife 
within the term “ son.” See Balambhatta, Setlur, 
p. 853, Viramitrodaya, Chapter V, Part II, section 14, 
Oridhari Lall Roy v. The Bengal Government (4,). 

If Mohori Bibee be held to have been a childless 
widow, then the husband’s heirs would inherit. Even 
in thh case, the appellant is the nearer napinda of 
his father and wnuld inherit the entirety. If it be 
held that both the respondent and the appellant are 
entitled to inherit as sapindas of their father, then the 
respondent as an adopted son is entitled to obtain 
only one-fifth of the estate, four-fifths going to the 
appellant. See Vasishtha, Chapter XV, section 9, 
Dattaka Ohaudrika, section V, clause 17. 

(1) (1899) I. L. R. 23 Mad. 1. (3) (1911) 15 C. W. N. 1030. 

(2) (1804) W. R. 71. _ (4) (1868) 12 Moo. I. A. 448. 
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Mr. B. L. Mitter (with him Mr. B. K. Ghosh), for 
the respondent. No question of e.stoppel can arise: 
au adopted son cannot renounce his status. By virtue 
of adoption, an adopted son has the same status in 
the adoptive father’s family as a natural born son, 
VyavasthaChandrika, Vol. 1, p. !8, Annapurni Nachiar 
V. Collector of Tiniievelk/ (1), Annapurni Nachiar v. 
Fo 7 ^hes (2), Eadha Pra-^ad Mullick v, Banee Mani 
Dassee (3), Mahadu Ganu v. Bayaji Sidu (4), Nara- 
sanimal v. Balar amacharlu (5). Stranges’ Hindu 
Law, Vol. I, p. 97, Mayne’s Hindu Law, 8th edition, 
p. 215. The adopted son of one of several wives 
is deemed to be the son of the wife adopting and 
the stap-son of co-wives : A^mapurni Nachiar v. 
Collector of Tinnevelly (1), Annaputnii Nachiar v. 
Fcrhes (2), West and Buhler’s Hindu Law, pp. 522, 1181, 
Mayne’s Hindu Law, p. 221, G. Sastri on Adoption, 
p. 183. An adopted .son is his father’s -sotpmda, and 
as regards sapinda relationship there is no difference 
between an adopted son and a natural born son. 
Dattaka Mimansa, section VI, j)aragraphs 32 and 39, 
Dattaka Chandrika, section III, paragraphs 18 and 24, 
Joy Kishore Choivdhry v. Payichoo Bahoo (6). Both the 
adopted son and natural born son of a co-wife succeed 
to the step-mother’s stridhan as sapindas of the 
husband, Vyavastha Chandrika, Vol. II, p. 521, Ban- 
nerjee on Stridhan (3rd edition),, pp. 375, 378, 379, 
Mitakshara, Chapter II, section XI, paragraphs 9, 11, 
25. The text in the Mitakshara must be construed in 
its ordinary sense. Mohori Bibee must be deemed to 
have died “without issue.” The text in Mann relied 
on by the appellant has no reference to questions 

(1) (189.5) I. L. R. 18 Mad. 277. (4) (1893) I. L. B. 19 Bom. 239. 

(2) (1899) I. L. B. 23 Mad. 1. (5) (1863) 1 Mad. H. G. R. 420. 

(3) (1906) I. L. R. 33 Calc. 947. (6) (1879) 4 C. L. R. 538. 
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of inheiitance, Bhimachctri/a v. Bamacharya (1). 

Unless there be an express text curtailing the adopted 
son’s right, he will be entitled to the same share as a 
natural born son, Joy Kishore Chowdliry v. Panchoo 
Baboo (2), JJma Sunken' Moitro v. Kali Komul Momm- 
dar (3), Kali Komul Mosiimdar v. Uma Sunker 
Moitra (4), Birbhadra Bath v. Kalpatam Panda (5), 
Padmakumari De'n v. Court o^ VP ards (Q). Dattaka 
Mimansa and Dattaka Ohandrika have no text cover- 
ing the present point, as they do not deal with a 
plurality of wives. B tghubanund Doss v. Sadhu 
Churn Doss (7) has been doubted in Baja v. Subba- 
raya (8) and Baramanund Mahanti v. Chowdhry 
Krishna Charan Patnaik (9). In Hindu Law a 
special text forming an exception to a general text 
should be strictly construed, Cangu v. Ckimdra- 
bhagabai{W), Anandi v. Hari Suba (II). As regards 
succession to collaterals, in the absence of an express 
text, the adopted and natural son take equally, Surjo- 
kant Nundi v. Mohesh Chunder Dutt (12). 

Mr.Chakravarti,\nvep\j. 

' Sanderson 0. J. This is a suit by Hira Lal Bogla 
against his brother Gangadhar Bogla in which the 
plaintiff asks for a declaration that he and the defend- 
ant are entitled in equal shares to the property of 
Rani Mohori Bibee, a widow who had been the fourth 
wife of Raja Shew Bux Bogla, for administration and 
partition of Mohori Bibee’s estate and other incidental 

(1) (1909) I. L. R. 33 Bom. 452. (7) (1878) I. L. R. 4 Gale. 425. 

(2) (1879) 4 C. L. B. 538, 555. (8) (1883) I. L. R. 7 Mad. 253. 

(3) (1880) I. L. B. 6 Calc. 256. (9) (1884) 14 C. L. J. 183. 

(4) (1883) 1. L. R. 10 Calc. 232 ; (10) (1907) I. L. R. 32 Bora. 275. 

L. R. 10 I. A. 138. ■ (11) (1909) I. L. R. 33 Bora. 404. 

(5) (1905) 1 C. L. J. 388. (12) (1882) I. L. R. 9 Calc. 70. 

(6) (1881) I. L. B. 8 GMc. 302 ' 

L R. 8 I. A. 229. 
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relief. Tlie case raises the que.stioii whether the 
plaintiff, who was the adopted son of Raja Shew Bax 
Bogla and his first wife, is entitled to any (and if so 
what) share of the striclhan property of Raja Shew Bnx 
Bogia’s fourth wife in competition with the defendant 
who was the son of the Raja and his second wife. 

The details of the family tree are given in the judg- 
ment of Chi tty J. and 1 need not repeat them ; the only 
point which I need emphasize being that the fourth 
wife, wLose property is in que.stion, died without issue. 
It appears that a box of jewellery, alleged to be valu- 
able, which laid been deposited in a bank by Mohori 
Bibee, constituted the main part of her estate. It was, 
however, alleged by the plaintiff, though denied by the 
defendant, that there was other property belonging 
to Mohori Bibee besides the jewellery, viz., certain 
hundis. 

The first of the issues raised was as follows : — 
Were the ornaments claimed in the plaint tlie separate 
stridhan property of Mohori Bibee, or did they belong 
to Raja Shew Bux Bogla ? 

This issue has not yet been decided, ’and the result 
may be that if on the enquiry, which must be held 
hereafter, it turns out that the jewels in question were 
the property of the Raja and were not the separate 
stridhan of Mohori Bibee, the above-mentioned queS' 
tion would not arise ; for the jewels would pass under 
the Raja’s will to the defendant, and if there were no 
other property of Mohori Bibee besides the jewellery,, 
then the discussion which we liave had would become 
merely academical. 

It was not until some considerable time had been 
occupied in argument that the true position became 
clear to the Court, otherwise personally I should have 
been in favour of postponing the decision of this case 
until the above-mentioned enquiry had been held. 
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But in view of tbe fact that considerable time had 
already been spent over the case, and that in one event 
the point will be material, we come to the conclusion 
that in the interests of the parties it would be best for 
ns to give a decision at once. 

It is agreed that the family were governed by the 
Mitakshara School of Hindu Law, but the learned 
counsel for the defendant urged that the Mitakshara 
was uncertain or doubtful on the point in question 
and relied upon a passage in Mann — on the other hand 
it was argued for the plaintiff that the provisions of 
the Mitakshara were clear and admitted of no doubt. 
The Mitakshara in Chapter II, section 11, para. 9, pro- 
vides as follows : — “ If a woman die without issue,’ 
that is, leaving no iirogeny, in other words, having no 
daughter, nor daughter’s daughter, nor daughter’s son 
nor son, nor sou’s son, the woman’s property, as above 
described, shall be taken by her kinsmen, namely, her 
husband and the rest, as will be (forthwith) explained.” 
Paragraph 11 contains further provisions as to the 
succession of a woman dying without issue having 
regard to the different forms of marriage. This 
marriage, it was agreed, must be taken to be governed 
by one of the first named four modes in which event 
the whole property of a woman dying without issue 
as before stated belongs in the first place to her hus- 
band ; on failure of him it goes to the nearest kinsman 
(sa'oinda). This is confirmed by paragraph 25. 

It was argued, however, on behalf of the defendant 
that these paragraiihs do not apply to this ca.se, 
because it was said that Mohori Bibee was not a 
woman who died without issue, and reliance is placed 
upon the text of Manu, which says that “ If among 
the wives of the same man one becomes mother of a 
sou, Manu says that by that son all of them become 
mothers of male children,” and inasmuch as Raja 
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Shew Bux’s second wife had a son, viz.,* the defendant 
Mohori Bibee, his fourth wife became a mother of 
male is.sue, and, therefore, did not die without issue. 
In other words tlie learned counsel’s first and main 
point was that the defendant succeeded as the direct 
issue of Mohori Bibee, and that the plaintiff, being 
merely an adopted son, did not take a share. 

In my judgment this argument ought not to 
prevail. 

Even if the text in Mann has reference to questions 
of inheritance, as to which there seems considerable 
doubt \_wdQ Annanurni Nachiar w Forbes (1) and 
BMmacliarya v. Ramacharya (2)], in my judgment 
the provisions in the paragraphs in the Mitakshara, 
to which I have referred, are not uncertain or doubt- 
ful and they govern this case. An examination of 
the provisions of this section of the Mitakshara con- 
vinces me that the paragraphs, which are material to 
this case, viz., 9 and 11, refer to the case of a woman 
dying without issue in the ordinary meaning of the 
words, and that the fiction created by the above- 
mentioned text in Manu does not exclude the case 
from these provisions. 

Applying, therefore, the rules laid down, the pro- 
irerty of Mohori Bibee on her death would have 
belonged to her husband if he had been alive ; but on 
failure of him, it goes to his nearest kinsmen 

Both the plaintiff and defendant are sapindas of 
their father, but it was contended on behalf of the 
defendant that he was the nearest sapinda, and was 
superior to the plaintiff who was merely an adopted 
son. With this I do not agree : with respect to this 
matter I think that the rights of the plaintiff, the 
adopted son, are similar to those of the defendant, the 

(1) (1899) I. L. R. 2,8 Mad. 1 ; (2 ) (1909) [. L. R. 33 Bom. 4.52, 460. 

L. Tl 26 I A. 246. 
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natural born son [see Joy Kishore Chowdhry v. 
Panchoo Baboo (1), Padma Kumari Debt v. Court of 
Wards (2)] and that they both share in the property 
of Mohori Bibee as sapmdas of their father. 

The next point taken on behalf of the defendant 
was that even if both the plaintiff and defendant 
came in as .sapindas of their father, the rule which is 
applicable in certain cases, viz., that the adopted son 
takes one-flfth only, should be applied to this case, 
which is one of competition between a real and an 
adopted son. The rule upon such a point as this has 
been laid down by the Privy Council in Padma- 
humari v. Court of Wards (2) as follows :--An adopted 
son occupies the same position in the family of the 
adopter as a natural born son except in a few instances 
which are accurately defined both in the Dattaka 
Chandrika and Dattaka Mimansa. 

Now there has been no text produced which exactly 
covers the case in question, but the learned counsel 
for the defendant relies on a passage in Mr. Sastri’s 
HinduLaw, 4thBd., p. 171, which refers to the Dattaka 
Chandrika. This authority apparently extends the 
above-mentioned rule to cases of partition between 
male descendants in the male line down to the great- 
grandson where there is competition between an adopt- 
ed and real descendant, and he arrives at that result 
by way of an analogy which might cover all cases in 
which there is such a competition. 

In my judgment, however, the proper course to 
adopt is to apply the rule laid down by this Court in 
the above-mentioned case, Joy Kishore Chowdhry v. 
Patichoo Baboo (1) and in the above-mentioned Privy 
Council decision(2), viz., that the rights of an adopted 
son unless curtailed by express texts, are in every 

(1) (1879) 4 C. L. R. 538, 555. (2) (1 881) I. L. R. 8 Calc. 302 ; 

t. R. 8 I. A. 229. 
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respect similar to those of a natural son, and as there 
is no express text curtailing the rights of an adopted 
son who, like the i^laintiff in this case, is claiming 
succession to a share of the property of his adopting 
father’s fourth wife, in ray judgment, the plaintiff is 
entitled to share equally with the defendant. 

Since the judgment was written my attention has 
been drawn to the decision of the Pidvy Council in 
Nagindas Bhagivandas v. Bachoo Hurkissendas (!)> 
which was given on the 26th November, 1915, and 
the rexmrt of which has only recently reached this 
country. On the iioints which are material to this 
case, it conlirms the conclusions I had arrived at. 

As to tlie argument of estoppel which was raised 
but not strongly ui'ged, there is nothing in the sub- 
mi.ssion to arbitration or the award which, in my 
judgment, prevents the plaintiff from making the 
claim in this case. 

Finally the learned counsel for the defendant 
asked that the question whether Mohori Bibee had 
any property of her own should be tried by a learned 
Judge on the Original Bide, and intimated that he 
would take this issue at the defendant’s risk. 

In my judgment it is desirable that this issue 
should be disposed of as soon as jyossible : if decided 
in one way, it will dispose of the whole case and this 
may save the parties further expense, and the best 
way of getting a decision on this issue will be to 
refer it for trial to a Judge on the Original Side. 

This appeal wdll be dismissed with costa. The 
costs of the issue to be tried will be in the discretion 
of the learned Judge who tries it. 

WOODROFFE J. I am opinion that the text of 
Mann, according to which the son of a man by one of 

(I) (191.5J I. L. R. 40 Bom. 270 ; 20 0. W. 702. 
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his wives is as a son to all his wives who are thns all 
mothers, does not operate for the purpose of determin- 
ing the succession so as to make the appellant issue 
of Sreemutty Mohori Bibee. In my opinion the 
appellant is not entitled to claim as the son of that 
lady. It is unnecessary , then to consider whether 
this text should be construed to include also the 
plaintiff Hira Lal, who was an adopted son of Raja 
Shew Bux Bogla through his wife Soli Bibee, as well as 
Gangadhar his natural son through his second wife 
Mohori Bibee. But if the text were to be held appli- 
cable to establish the appellant’s contention that he 
by a fiction takes as son of the deceased which 
in fact he was not, then as neither the one nor the 
other are sons of Mohori Bibee in the natural sense of 
that term, I should in that case have seen no sufficient 
ground for distinguishing between the iiositions of 
the plaintiff and the defendant, and both plaintiff 
and defendant would be heirs' in equal shares. As, 
however, pointed out by Chanda varkar J. in B/dma- 
charyay. 'Ramacharyai}'), the text of Manu, on which 
learned counsel for the appellant lelies, has been ex- 
plained in such a way as to imply that its application 
is of a limited character having no necessary reference 
to questions of inheritance. There are difficulties in 
applying that text iu the way suggested by the appel- 
lant which the judgment of my brother Mookerjee 
explains. In my opinion, according to the Mitaksham 
text, both the appellant and respondent succeed to the 
stridhan of their step-mother as ihn sapindas oi their 
father her husband, and the appellant does not come 
in as issue as he contends. For Hira Lai as the adopted 
son of Soli Bibee is the step-son of the deceased just 
as Gangadhar is. The qnestion then arises whether, 
if both the plaintiff and defendant are entitled to 
(1) (1909) I. L. R. 33 Bom. 452, 460. 
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claim as of their father, in what shares do 

they take. For the appellant it is argued that in that 
case the plaintiff as adopted son is only entitled to 
one-fourth which, according to the decision of this 
Court, is one-fourth of that which the defendant gets 
or one-fifth to his four-fifths. The natural justice of 
the case favours equality of division, for Hira Lai on 
being adopted ceased to belong to his natural family 
and should not in the absence of any provision to 
that effect suffer by reason of the birth of the natural 
sons to the father by other wives than she who was 
associated in .such adoption. Though in succession 
to the estate of a father the adopted son takes a lesser 
share than the natural born son, no authority has been 
cited which directly establishes such a rule in the 
present case of inheritance to stridhan where neither 
plaintiff nor defendant are the natural or adopted sons 
of the lady whose property is claimed and where no 
natural reason exists for distinguishing between 
their respective cases. On the other hand, both are 
sapindas, and as regards this sapinda relationship there 
is no difference between an adopted and natural son. 
The adopted son is his father’s sapinda as the natural 
son is. Both are then entitled as sapindas oi their 
father the deceased’s husband. There is no competi- 
tion between them unless (as is not the case ) there is any 
text which establishes a preferential claim in favour 
of the adopted son. As against this there is authority 
in favour of holding that the adopted son in general 
occupies the same position as a natural son. Thus in 
Joy Kishore Chowdhry v. Panchoo Baboo (1), it was 
held that the rights of an adopted son, unless contract- 
ed by express texts, are in every respect similar to 
those of a natural born son. There is. therefore, in my 
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opinion, no groand for disturbing the decision of 
Chitty J. on this point. But in the absence of any 
special rule affecting the kind of succession before us, 
the plaintiff and defendant or adopted and natural step- 
sons of the deceased should take in equal shares. I 
hold, therefore, upon the fifth and sixth issues that the 1 

j)laintiff is an heir of Mohori Bibee and that he is 
entitled to an equal shaie in her estate (whatever it 
may be) with the defendant. 

What that estate is, and in particular whether the 
ornaments claimed in the plaint were in fact the 
siridhan property of the deceased to which the above 
findings apply, is not here decided, for the facts are 
not before us nor any finding thereon. Mr. Chakra- 
yarti, for the appellant, has contended that the deceased 
had no estate which the Court can administer and 
that he should have been permitted to lead evidence ^ 

as to this at the time so that an administration 
account might have been avoided. On the other hand, 
it is contended that the defendant has admitted that 
there is some estate, and therefore the question what 
that estate is will be determined under the prelimiil- 
ary administration decree. I think that this matter 
should have been determined at the trial, for if it 
turned out that there was no property of the deceased 
the suit would have been dismissed, and if the amount 
of the estate had been shown to be trivial, the plaintiff 
might not have elected to take an administration 
decree. The Court should, therefore, first determine 
whether there is any estate of Sreemutty Mohori Bibee 
and only in the event of its finding in the affirma- 
tive make an administration decree. As regai’ds issues 
3 and 4, the estoppel alleged is not in my opinion 
established, and no question has a, risen in this appeal 
as to the learned Judge’s finding on the last or 
seventh issue. This disposes of all the issues raised. 

■■ ■ ■ ■ ■ ^ . ' ■ ' ' f- 
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Ih my opinion the appeal fails and should be dismissed 
with cosl.«. 

Mookbejee J. This appeal involves an important 
question of Hindu Law of first impression, which may 
be formulated in these terms. A Hindu lady, governed 
by the Mitakshara School of Law, dies possessed of 
stridhan property ; the rival claimants to her estate 
are, respectively, an adopted son of her husband 
taken in conjunction with another wife, and a son 
of her husband born of the womb of a third wife ; is 
the latter the preferential heir in competition with 
the former, or do they both succeed right of inheri- 
tance; if so, do they take in equal or in unequal 
shares? This question has arisen in connection with 
the estate alleged to have been left by Rani Mohori 
Bibee, the widow of Raja Shew Bux Bogla of this 
city. The Raja successively took four wives. He 
had no son by his first wife, and consequently took 
a .son in adoption in conjunction with her ; that son is 
the plaintiff in these proceedings and is the re.spondent 
before us. After the death of his first wife, the Raja 
took a second wife, by whom he had a son, the defend- 
ant in these proceedings, and appellant before us. 
After the death of the second wife, the Raja took a 
third wife by whom he had a daughter ; we are not 
concerned with her in these proceedings. After the 
death of the third wife, the Raja took Mohori Bibee 
as his fourth wife ; the Raja sub.sequently died on the 
5th October, 1908, and about two years later, the Rani 
died on the 5th June, 1910. The appellant claims her 
whole estate as her sole heir, and contends, in the 
alternative, that he is. entitled to at least a four- 
fifths share thereof. The respondent asserts, on the 
other hand, that he is entitled to a half share of the 
estate left by the go- wife of his adoptive mother. 
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Mr. .Iiisfcice Ohitty has upheld this contention. The 
defendant has reiterated in this Court the objections 
unsuccessfully urged oh his behalf before the trial 
Judge, and his claim has been sought to be sustained 
by reference to texts of Manu (IX, 183) and Yajna- 
valkya (II, 117, 145). Indeed, no reference was made 
to the Mitakshara by the counsel for the appellant till 
his attention was drawn thereto by the Court. It is, 
consequently, desirable to emphasise the caixlinal rule 
enunciated by Sir James Colvile in Collector of Ma- 
dura V. Moottoo Ramalinga Sathupathy (1). namely, 
that the duty of an European Judge who is under the 
obligation to administer Hindu Law, is not so much 
to enquire whether a disputed doctrine is fairly 
deducible from the earliest authorities, as to ascertain 
whether it has been received by the particular school 
which governs the district with which he has to deal 
and has there been sanctioned by usage, for, under the 
Hindu system of law, clear proof of usage will out- 
weigh the written text of the law. The parties to 
this litigation are admittedly governed by the Benares 
School of the Mitakshara Law, and we must conse- 
quently turn in the flr.st place to the Mitakshara, 
which, in the words of Sir James Colvile, is univer- 
sally accepted by all the schools, except that of 
Bengal, as of the highest authority, and which, in 
Bengal, is received also as of high authority, yielding 
only to the Dayabhaga in those points where they 
differ. 

Section XI of the second chapter of the Mitakshara, 
as translated by Colebrooke, treats of the separate 
property of a woman. The first eight paragraphs 
embody an exposition of the nature of stridhan. The 
author next propounds the distribution ot stridhan 
on the oasis of the text of Yajnavalkya (II, 145), “ her 
(1) (l‘868) 12 Moo. I. A. 397, 436. 
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kinsmen take it, if slie die without issue." Paragraph 1936 
9 lays down that if a woman die without issue, that q-angadhar 
is, leaving no progeny, that is, having no daugli- Bogla 
ter, nor daughter’s daughter, nor daughter’s son, hika'lal 
nor son’s son, the woman’s property shall be B^a. 
taken by her kinsmen, namely, her husband and mookebjeb 
and the rest. Paragraphs 10 and 11 distinguish 
different heirs according to the diversity of the 
marriage ceremonies ; it is there laid down that in 
any of the four approved inodes of marriage, the 
property belongs, in the first place, to her husband ; 
on failure of him, it goes to his nearest kinsmen 
(sapindas). Vijnaneswara then proceeds, in paragraph 
12, to consider the case of the woman who leaves 
progeny, i.e., has issue, and, in the six following' 
paragraphs, defines the order of succession of daugh- 
ters and their descendants. We next come to para- 
graph 19 : “ If there be no grandsons in the female 
• line, sons take the property ; for it has been already 
declared ‘ the male issue succeeds in their default ’ 
(Yajnavalkya II, 118). Manu (IX, 192) likewise 
shows the right of sons as well as of daughters to 
their mother’s effects : ‘ When the mother is dead, 
let all the uterine brothers and the uterine sisters 
equally divide the maternal estate.”’ Paragraph 20 
interprets this to mean that brothers and sisters do not 
succeed together, but that one class excludes the otheiv 
Paragraph 21 follows with an explicit statement that 
the whole blood is mentioned to exclude the half blood. 
Paragraphs 22 and 23 deal with the exceptional case of 
the daughter of a rival wife of a superior class, who- 
takes the property of a childless step-mother of an 
inferior class. Paragraph 24 treats of grandsons 
who, on failure of sons, inherit the wealth of their 
paternal grandmother. Paragraph 25 then lays down 
that, on failure of grandsons also, the husband and 
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otber relatives succeed, and thus brings us back to 
the rule formulated in paragragh 9. The question 
consequently arises, whether the lady, whose estate 
forms the subject of controversy, died “ without issue ” 
within the meaning of paragraph 9, or “ left progeny ” 
within the meaning of paragraph 12. The appellant 
maintains the latter alternative, and in support of 
his contention relies upon the text of Mann (IX, 183): 
“ if among all the wives of one husband, one has a son, 
Manu declares them all to be mothers of male children 
through that son.” The argument is founded on this 
text, that if one of the .several wives of a person 
gives birth to a son, all the wives become the mothers 
of such .son, who thereupon becomes entitled to 
succeed by inheritance to the wealth of all the 
wives of his father, as if he were their son within 
the meaning of the text of the Mitaksbara. In 
my opinion, this process of reasoning is based on a 
manifest misapplication of the text of Manu. Kuiluka 
Bhatta and Raghabananda, two of the commentators 
of Manu (Mandalik’s edition, p. 1208), explain the 
purpose of this text; the former points out that 
an adoption by the childless wife is excluded in such 
a case ; the latter observes that this excludes levirate. 
This is also the view taken by Sarvajnanarayana. 
another commentator of Manu. In this view, it is 
needless to consider whether the term in 

the text of Manu means (mother of a 

naturally born son) as the commentator Nandana 
interprets it. It is sufficient for our present purpose 
to note that texts of the same import are found in 
other Institutes, which indicate that this fiction had 
a very restricted application. Thus, Vishnu (XV, 41) 
ordains that “ amongst wives of one husband also, the 
son of one is the son of all; ” this is asserted to show 
that such son must present funeral oblations to all the 
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wives of liis father after tJieir death (S. B. E., Vol. VII, 
65). To the same effect is the ordinance of Vasishtha 
(XVII, ll.); “if among many wives of one husband, 
one have a son, they all have offspring through that 
son ; thus says the Veda.” This has no reference to 
the right of succession of the son to the wealth of the 
wives of his father (S. B. E., Vol. XIV, p. 85). The 
context where the text mentioned occurs in Manu 
makes it reasonably plain that it has no reference 
to the question now under consideration. The text 
which immediately precedes declares as follows: “if 
among brothers, sprung from one father, one have a 
son, Manu has declared them all to have male offspring 
through that son.” This is quoted in the Mitakshara 
(Chapter I, section 11, paragraph 36) and is explained 
by Vijuaneswara as intended to forbid the adoption of 
others, if a brother’s son can possibly be adopted, but 
not intended to declare hint as the son of his uncle. 
It may be observed here parenthetically that the 
Judicial Committee have ruled that not only does not 
this text invalidate an adoption in such circumstances, 
but that all texts which prescribe the preferential 
adoption of the son of a brother of a whole blood 
are merely binding upon the consciences of pious 
Hindus and do not possess the imperative force of 
laws, Wooma Daee v. Ookoolanund Dass (1). I feel 
no doubt that a similarly restricted interpretation 
should be adopted in the ease of the text whereon 
the appellant relies, and this view is plainly indicated 
by the Judicial Committee in Annapurni A'acAUtr 
V. jPordes (2) where this very text of Manu is quoted 
and its scope and purpose explained as follows-. “ We 
must suppose that all take the spiritual benefits of 
male issue ; but the law is clear that for the purpose of 
(1) (1878) I. L. E. 3 Calc. 587. (2) (1399) I. L. E. 23 Mad. i; 
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inheritance, the natural mothers and fathers respective- 
ly are preferred;’ If the contention of the appellant 
were to prevail, whenever a son is born of the womb of 
one of the wives of a person, all his wives would stand 
in the position of mothers to the boy and would be 
entitled to succeed to him equally by riglit of inheri- 
tance ; for it would be obviously illogical to hold that 
the ladies become his mothers, but he does not become 
their son. Yet it was ruled by a Full Bench of this 
Court in Lala Joti Lal v. Daranikower (1), that 
according to the Mitakshara, in a divided family, a 
step-mother cannot succeed to the estate of her step- 
son ; and this exposition of the law has been accepted 
as correct for over half a century. 

Further, it is plain that the argument of the ap- 
pellant involves an Atideca upon an Atideca, that is, 
a fiction upon a fiction, or a remote analogy on a remote 
analogy ; the adoisted son would by a fiction be a real 
son of the adopter, and, then, by another fiction, a 
real son, not only of the adoptive mother, but of all the 
other wives of the adoptive father ;a train of reasoning 
most repugnant to a Hindu jurist. We may also add 
that the contention of the appellant is not supported 
by the decisions in Manilal Beimclat v. Bai Rewa (2), 
Mahadu G-atm v. BayajiSidu (8), and iJai Kesserbai 
V. Himsraj iMoraryi (4), where a co- widow was iJrefer- 
red to the husband’s brother and husband’s brother’s 
son as heiress to the stridhan of a Hindu widow who 
had died without issue ; nor is assistance derived from 
Bachha Jha v. Jugmon Jha (5), where, under the 
Mithila law, the husband’s brother’s son was prefer- 
red to the sister’s son. We have been pressed, however, 
with the opinion of commentators on the Institutes of 

U) (1864) B. L. R. (F. B.) 67 ; (3) (1893) I. L. R. 19 Bom. 239. 

W. B. (P. B.) 173. (4) (1906) I. L. R. 30 Bom: 431. 

(2) (1892) I.L. B.17 Bom. 758. (5) (1885) 1. L. R. 12 Gale. 348. 
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Yajnavalkya as also on tbe Mitakshara, but, in my iyi6 
opinion, they do not support the contention of the gas^mae 
appellant that in paragraph 19 of section XI of Chap- Bogla 
ter II of the Mitakshara the term son includes the Hml Lal 
son of a rival wife. I am not now concerned Bogla 
with the question, which may, perhaps, hereafter mookebjb* 
arise, whether the term son includes a soir taken 
by the woman in adoption in conjunction with or 
under an authority conferred by her husband. The 
onlj? question for determination now is, whether the 
expression includes the son of a rival wife. In my 
opinion, the answer must be in the negative : the terms 
used by Yajnavalkya and Vijnaneswara, namely, l?tt- 
and make it clear that the text refei’s 

to the case where the woman dies “ without issue ” or 
“ leaves no progeny ” in the ordinary acceptation of 
those phrases. This is made clearer by the phrase 
used in pamgraph 12, that is “a woman 

who has given birth to child.” This is further empha- 
sised in paragraph 19, where reference is made to the 
text of Manu (IX, 192) which speaks expressly of 
uterine brothers and uterine sisters. It is inconceiv- 
able that Vijnaneswara should have used the expres- 
sions he did in paragraphs 9, 12 and 19 or referred to 
the text of Manu (IX, 182), if he had intended to import 
into the teim son a secondary sen.se of step-son. Why 
should we impute to Vijnaneswara a manifest violation 
of an elementary rule of interpretation, namely, that 
he uses the same word in. two different senses in the 
course of the same discussion [Dattaka Mimansa II, 35 ; 
Vyavahara Mayukha, Ch. I, Sec. I, 11-15 , Dayabhaga, 

Ch. Ill, Sec. II, pi. 30, which furnish illuftrations 
of the Arthaikatva Axiom, to a word or sentence 
occurring at one and the same place, a double meaning 
should not be attached 

for let it not be overlooked that although in the trans- 
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lafcion by Colebrooke, the text of the Mitakshara is 
divided into distinct paragraphs, in tlie original the 
passage appears as one continuous and unbroken dis- 
cirssion. Reference has been made to Subodhini 
(Setlur’s Ed pp. 848-853), the Balambhatti (Setlur’s Ed., 
p. 853, 1. 9) (both commentaries on the Mitakshara), 
the Viramitrodaya (Ch. V, Pt. II, section 14), Apararka 
(Anairdasrama Ed., Vol. II, 754), Vivada Eatnakara 
(Ch. X.) and Karaalakai'a (Baroda Ed., p. 462); 
Dwarkanath Bay v. Sarat Chandra Singh (1). 
These do not support the contention that the term 
“son” in paragraph 19 includes the son of a rival 
wife, though some of them, for instauca, the Vira- 
mitrodaya apparently treats the son of a rival wife 
as a preferential heir to the husband. I am not now 
concerned with the question, whether the son of a 
rival wife can be squeezed in between the son and the 
husband and thus allowed to break through the compact 
line of heirs enumerated in the Mitakshara in para- 
graphs 20-24, but I may state that I do not at irresent 
see any plausible answer to, much less any valid 
criticism on, the view expounded by Chanda varkar .1. 
ill Bhimacharyya v. Bamchat'ayya (2). That view 
is supported by a number of commentators, amongst 
others by Apararka (Vol. II, p. 754) and Kamalafcar 
(p. 462). I hold accordingly that neither the appellant 
nor the respondent is qualified as son, to take by 
inheritance the estate of their steir-mother who died 
without issue and left no progeny. It follows neces- 
sarily that her estate, upon her death, has devolved 
upon the sapindas of her husband in accordance with 
paragraph 25 read with paragraphs 9 and 11 of Ch. 
II, section 11, of the Mitakshara. The appellant and 
the respondent are incontestably sapindas of their 

(1) (1911) 16 0. W. N. 1038. (-2) (1909) I. L. E. 33 Bom. 462. 
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father in the same degree, and consequently they 
have Jointly inherited the estate of their step-mother. 

The question then arises for consideration, whether 
the plaintifl; and the defendant are entitled to the 
estate in equal halves or whether the respondent as 
the adopted sou of his father is in a position of relative 
disadvantage. The appellant affirms the latter alter- 
native and relies upon the well-known text of Vasistha : 

if after he has been adopted, a legitimate son be 
born, then the dattaka shall obtain a fourth share.” 
This is of no assistance to the appellant ; for the 
context shows that the text of Vasistha refers only to 
the estate of the adoptive father (Vasistha XV, 1-9, 
S. B. E. Vol. XIV, p. 76). I am not unmindful that the 
principle has been extended to other cases (Dattaka 
Mimansa X, 1; Dattaka Chandrika II, 11, V. 17), 
but there is no text directly applicable to the con- 
tingency before us. On the other hand, we have the 
text of Vriddha Gautama cited in the Dattaka Mimansa 
(V, 13) which says that an adopted son endowed with 
excellent qualities and an after-born son are equal 
sharers. Of similar significance is the qaaliflcation 
formulated by Vasistha himself (XV, 10), “provided 
he be not engaged in rites procuring prosperity” 
which Krishna Pandit interprets as indicating that in 
this case the estate is to be divided equally between 
the legitimate son and the adopted son ; the interpreta- 
tion adopted by the author of the Dattaka Chandrika 
(V, 17-18) is obviously forced, and, if one may say so 
without impropriety, erroneous. There is thus plain 
indication that even in archaic times, the rule was 
deemed harsh and an endeavour was made to restrict 
its operation. Consequently, we should not extend its 
application to cases, not only not comprised strictly 
within its letter, bat undoubtedly beyond its true 
spirit ; in this connection we may bear in mind that 
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Hiiichi jxnists, quite as mucli as Biiglisli juiist-s [Ebbs 
V. Boulnois (1)], recognise the well-known canon of 
interpretation that a special text or statute forming 
an exception to a general text or statute should be 
construed strictly and applied only to the cases falling 
clearly within it; the Mitakshara itself recognises the 
principle that where an exception exists to a general 
rale, the exception should be conttned within the 
strictest limits so as not to encroach unduly upon the 
general rule \_Gangu v. Chandmbhagabai (2), Anandi 
V. Hari Suhct (3), Dattaka Ohandrika, sectiou V, 27, 
Mitakshara on Prayaschitta, Ed. Moghe, p. 292 . 
^rraiST ^ ai qiwre^^i^T’'. That the 

rule is not of universal application is clear fro in the 
decision in Surjohant Nundi v. Mohesh Ghunder Dutt 
Mosoomdar (4), where an adopted son of one daughter 
and the legitimate son of another daughter were held 
to be equal sharers in the estate of tlieir maternal 
grandfather. The only case where the rule has been 
applied, though it is not covered expressly by the 
text of Vasistha, is Eaghubjnimd Doss v. S idhu 
Churn Doss \b), where partition was sought amongst 
the members of a joint Mitakshara family com- 
posed of the adopted son of one brother and the 
legitimate sons of the two other brothers. The 
correctness of this decision, which is in conflict with 
Tara Mohun Bhattacharjee v. Kripa Moges Debia ((>) 
and Dimnath Mnkei'ji v. Gopalclmrn Mukerjiil ), was 
doubted in Baramanaad Mahanti v. Chowdhrg 
Krishna Gharan Patnaik (8), Birabhadra B ith v. 
Kalpataru Panda (9) and Baja v. Subha Bay a (10). 

(1) {1875)L.R. to Cli.App. 479,484. (6) (1888) 9 W. U. 423. 

(2) (1907) I. L. R. 32 Bom. 275. (7) (1881) 8 C. L. R. 57 ; 

(3) (1909) I.L. E. 33 Bom. 404, 409. 9 C. L. R. S77. 

(4) (1882) I. L. R. 9 Calc. 70. (8) (1884) 14 C. L .J. 183. 

(5) (1878) I. L. R. 4 Calc. 425. (9) (1905) 1 0. L. J. 383. 

(10) (1833) I. L. R. 7 Mad. 253. 
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It was, however, recently followed the Bombay t»i6 
High Court in Bachoo Harkisonclns v. Nagindas gangadhak 
Bhagwafulcis (1). On appeal to the Privy Council) Bogla 
the decision of the Bombay High Court has been hiba Lal 
reversed and the view adopted by this Court in Boi^. 
JRaghuhcmimd Doss v. Sadhu Churn Doss {2) definite] y Mookeejee 
overruled by a judgment which has been received in 
this country since the present judgment was compos- 
ed, Nagindas w Bachoo {?>). The position then is 
that there is neither authority nor ijrinciple which 
can be successfully invoked by the appellant in 
support of Ids contention that the estate of his step- 
mother should be unequally divided as between 
himself (the real son of his father) and the respondent 
(the adopted son of his father). We are consequently 
thrown back upon the fundamental position, recognised 
in a long series of decisions, that the adopted son 
becomes for all purposes the son of the father by adop- 
tion and occupies the same position in the family of 
the adopter as a natural born son, except in a few 
instances which are accurately defined in the Dattaka 
Chaiidrika and the Dattaka Mimansa, Sumbhu 
Chunder Chowdhry v. Naraini Dibesh (4), Padma- 
kumari Debt v. Court of Wards (5), Kaa Kornul 
Mozumdar v. Umasunker Moitra (6), JJ masunker 
Moitro V. Kali Komul Mozumdar (7), Joykishore 
Choivdhry v. Panchoo Baboo (8), Anandi v. Hari 
Suha (9), Maharajah Juggernath Sahaie v. Musst. 

Mukhun Koonwur (10), Teencouree Chatterjee v. 

Dinonath Banerjee (11), Badhaprasad Muliick v. 


lyinonath Banerjee (11), 

(1) (1914) 16 Bom. L. K. 26.9. 

(2) (1878) I. L. E. 4 Calc. 425. 

(3) (1915) I. L. R. 40 Bo;n. 270 ; 

L. E. 43 I. A. 56. 

(4) (18.35) 3 Kuapp 55. 

(5) (1881) L L. R. 8 Gab. 302 ; 

L. E. 8 1. A. 229. 


(6) (1883) I. L. R. 10 Cab. 232. 

(7) (1880) 1. L. R. 6 Calc. 256. 

(8) (1879) 4 e. L. R. 538. 

(9) (1 909) I. L. R. 33 Bom. 404. 

(10) (1865) 3 W. E. 24. 

(11) (1865) 3 W. U. 49. 
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Rnneemani Dassee (1), Narasanmal y. Balarama- 
charla (2), Ann'ipiirni Nachiar v. Collector of 
Tinnevelly (3). The only point for consideration then 
is whether there is any text applicable to the pre- 
sent case which reduces the share of the adopted 
son. I have not been able to trace any text exftressly 
applicable, nor can I find any which even by implica- 
tion supi)orts the contention of the appellant. I am 
not unmindful that in Ch. II, section XI, paragraph 9, 
of the MLtakshara, the property goes to the kinsmen of 
the woman, namely, her husband and the rest, and in 
paragraph 11, on the failure of the husband, it goes to 
his sapindas. In my opinion, this does not show that 
the property descands as it it belonged to the husband ; 
the only cfEect of the two paragraphs is to determine 
the heir to the woman by application of the test of 
sapindaship with her husband. It follows accordingly 
that the respondent takes the same share in the estate 
of her step-mother as he would have done if he had 
been a real and not the adopted son of his father. I 
hold finally that Mr. Justice Ghitty correctly decided 
both the points in the case. 

As regards the question of estoppel, there is nothing 
in the arbitration proceedings which debars the res- 
pondent from contesting the claim of the appellant, 
and the point which indeed was not seriously pressed 
does not require elaborate investigation. 

I agree with the Chief Justice and Mr. Justice 
Woodroffie in the directions they propose to give with 
regard to the costs and the further trial of the suit. 

Appeal dismissed. 

Attorney for the app3llaat : N. O. Nen. 

Attorney for the respondent : P. V. Nsn. 

J. c. 

(1) (1906) I; L. E. 33 Calc. 947. (2) (1863) 1 Mat H. C. 420. 

(3)(1895)I. L. E. 18 Mad. 277. 
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APPELLATE CIVIL. 


Before D. Chatter jee and Beachcroft JJ. 

ANANDA KUMAR BHATTACHARJEB 1916 

V, Jan. 31.. 

SECRETARY OF STATE FOR INDIA.^ 

Assessment — Sovereign light — Limitation — Reumjpiion — Right of Govern- 
ment to assess revenue on land alleged to he lahheraj — Divesting of stick 
rights effect of — Bengal Regulation (II of 1S05) s. 2^ suh-s. 2 — 

Regulation (I of 1SS6) s. 5 S, provisos 2 and 4 — Legislation^ when re- 
trospective* 

Though the Government’s right to assess land revenue is a sovereign 
right and lienee not subject to the Statute of Limitation under ordinary 
circumstances, there is nothing to prevent the Governrrient from divesting 
itself of such right by making regulations for assessment and collection 
of revenue which might under certain circumstances give exemption from 
assessment of land revenue. 

Boddupalli Jaga7inadham v. The Secretary of State for India (1) distin- 
giiishei. 

The effect of proviso 4 to s. 28 of the Assam Eegulation (I of 1886) 
which is based on s. 2 of the Bergal Regulation (II of 1805), is to 
exempt land from assessment if the owner can prove 60 years’ possession 
of it without payment of any revenue d.uring that period and thus to- 
introduce the rule of 60 years’ limitation. Proviso 2 of that Regulation 
merely <authorises assessment of lands excepteel from the Permanent Settle- 
ment if they do not fall under any of the saving clauses. 

A statute is not retrospective simply because a part of the requisites 
for its action is drawn from a time antecedent to its passing. 

Qufen Y. Si. Mary, Vihitechapel (2) iollowed. 

^’Appeal from Appellate Decree No. 3695 of 1913 against tlie decree of 
P. K. Chatterji, Additional District Judge of Sylhet, dated July 10, 1913, 
affirming the decree of Kailash Ohandra Sen, Subordinate Judge of Sylhet., 
dated May 25, 1912. 

(1) (1903) I. L. R. 27 Mad. 16. (2) (1848) 12 Q. B. 120. 
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Second Appeal bj" Ananda Kumar- Bhattacbarjee, 
tbe plaintiff. 

This appeal arose out of a suit brought against the 
ju'esent defendant to have it declared that a plot of 
land which originally formed a tank, situated in 
perghana Baniachoug in Sylhet, appertained to the 
plaintiff’s rent-free grant and as such was not liable 
to be assessed for land-revenue by the Government. 
The iriaintiff alleged that his predecessors had 
been in possession of this plot of laud as a jrart of 
their nishkar property, from before 1793 ; that the 
Government never realised any rent nor did they 
ever assess it with any revemre ; that though it 
was measured in 1839-4:0 for purposes of revenue, it 
was released on the plaintiff’s predecessors proving 
their claim; that in the thakbiisi proceedings the 
Government’s rnaZi/ct right over the land was dis- 
allowed and that in any case the Government’s right 
to assess had been extinguished under proviso 4 of 
s. 28 of the Assam Land and lie venue. Regulation of 
1886 by the plaintiff’s uninterrupted user of the land 
for more than 60 years witliout payment of any re- 
venue. The defendant, on the other hand, contended 
that as a matter of fact the Government did assert 
its right to assess the laud with revenue in the re- 
sumption suit No. 4496 of 1842, the result of the suit 
being a decree in favour of the Government declaring 
the alleged lakheroj title of die present plaintiff’s pre- 
decessor to be an invalid one ; that the land was 
measured, but though the neighbouring homestead 
lands were assessed, this particular plot was left out 
because it then formed a t-ank ; th-at no length of 
po.ssession could bar the jiaramount right of the 
Government to assess laud-revenue, and that the 
Statute of Limitation had no application to such a 
right of the Government. Both the lower Courts 
dismissed the plaintiff’s claim. 
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Bobu Bijyin Behary Ghose (with him Babu Braja- 
M Ohakravarti), iov the appellant, contended that 
proviso 4, s. 28 of the Assam Land and Revenne Regn- 
lation of 1886 clearly introduced a rale of limitation 
with regard to the exercise by the Government of its 
right to assess land revenue fixing the period at 60 
years and that the plaintiff had proved adverse posses- 
sion for upwards of 60 years. It is true that the 
Government s right to assess revenue is a sovereign 
right, but there is nothing to j)revent it from divesting 
itself of such a right. The Assam Land and Revenue 
Regulation of 1886 was based upon the Bengal Regula- 
tion II of 1805, sub-section 2 of section 2 of the latter 
regulation being to the effect that all claims of the 
Government for assessment of land must be preferred 
at any time within 69 years from and after the origin 
of the cause of action. Proviso 2 of the present Regu- 
lation is not inconsistent with proviso 4 as the former 
merely authorises assessment of lairds excepted from 
the Permanent Settlement unless they fall under one 
of the excepting clauses. Proviso 4 is only one such 
excepting clause. The apiilication of the Regulation 
to this case will not amount to giving it a retrospec- 
tive effect as the proviso merely operates on the state 
of things that it finds existing on its promulgation, 
Queen y. St. Mary, W hitechapel (1). 

The Advocate-General {Mr. G. H. B. Kenrick, 
K. C.) (with him Babu Bam Charan Mitra, Senior 
Government Pleader), for the respondent, relied on 
Boddupalli Jagannadham v. The Secretary of Slate 
(2). The Government’s right to assess land-revenue 
was a sovereign right and no length of possession can 
bar the permanent right of the Government to assess, 
the Statute of Limitation having no application to such 
rights. The application of the Assam Land and 
(1) (1848) 12 Q. B. 120. (2) (1903) I. L. 1!. 27 Mad. 16. 
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Revenue Regulation of 1886 to the present case will 
amount to giving it a retrospective effect. All legisla- 
tion is to be considered prospective unless anything 
to the contrary is expressly or impliedly provided. 
No such provision is to be found in the Regulation. 

Car. oclv. vult. 

D. Chattbrjeb J. This was a stiit for a declara- 
tion that the plaintiff had a revenue-free title to the 
property in suit and the defendant, the Secretary of 
State, had no right to assess revenue upon it. Both the 
Courts below have dismissed the suit and the plaintiff 
appeals mainly on the grounds (i) that there is .no evi- 
dence of any resumption decree having been passed in 
favour of the Government in 1812, and the findings 
based on the existence of such a decree are bad ; (ii) 
that assuming that there was such a decree or a re- 
sumption b 3 ’^ the Revenue authorities, no action having 
been taken upon the same for more than 60 years the 
right of the Government is barred ; (iii) that the plaint- 
iff having held the propertN’- without pav’-ment of 
revenue for more than 60 years, no assessment can be 
made by reason of clause {4) of the proviso to section 
28 of the Assam Land and Revenue .Regulation I of 
1886. 

Before discussing these points, I may shortly state 
the facts that are admitted or found. The disputed 
property, which was formerly a tank and has now 
silted up, was owned by certain Mahomedans who in 
1806 sold it to the ancestor of the plaintiff ; the deed 
of sale does not state that the property was lakheraj 
and there is no documentary' evidence of a grant in 
lakheraj right. The defendant admits that Kasha 
Beniachong, themehal in which the disputed property 
is situate, was excepted from the Permanent Settle- 
ment in 1798 as the then holders of the same claimed a 
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laklieraj right. The plaintiff admits that there was a 
measurement in 1839-40 with a view to resumption. 
The defendant says there was a resumption suit in 
1842 which was decided in favour of Covernment. 
Neither the decree nor an attested copy of the same is 
forthcoming, but there are recitals of a resumption 
case 'and decree in a number of papers including a 
kabullat by the father of the plaintiff, but not in re- 
spect of the disputed land. These documents make out 
a resumption of the Mahal in 1842, but it does not 
necessarily follow from that that the disputed land 
was included in the resumption. Next in point of 
time is the Thakbust proceeding Ex. 3 produced and 
proved by the plaintiff. Under the heading number 
Touji and name of Mahal we find the entry “ Non- 
settled resumed Mahal,’' and under the heading “the 
Mahals which have been enclosed by boundaries or 
plotted” we find No. 170 the disputed property, and 
under the heading of “ Remarks ” we find that the 
name of the Government was originally recorded as 
t he owner in .possession, but was removed on the objec- 
tion of the plaintiff’s ancestor whose name wuis 
recorded instead. It is contended by the learned 
Advocate-General that this document being filed by 
the plaintiff it operates as an admission of the title of 
the Government in 1861. Ido not see how this may 
be. The description of the Mahal as a resumed Mahal 
was made by the Thak authorities, and not by the 
plaintiff or his ancestor. It was not the business of 
the Thak authorities to decide whether a particular 
piece of land was resumed or not; they took the name 
as it was given by the Government Revenue author- 
ities who succeeded in getting an entry as owner in 
possession, but that entry was expunged on objection 
by the plaintiff’s ancestor. The enclosing by bound- 
aries of the disputed plot also does not show that it 
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was resumed, for lakheraj lands were as a matter of 
fact enclosed by boundaries during tlie Thuk. Even 
if the descri lotion of the Mahal as resumed Mahal 
could apply to the disputed plot, there is nothing in 
this to show that it was resumed under a decree of the 
Civil Court. This is all the evidence that we have of a 
resumption decree as it is called, j do not see my 
way to adopt this view and I think the appellant is 
right in contending that there is no evidence of a 
resumption decree in 1842 in respect ot the disputed 
land. 

There was, however, admittedly an attempt at re- 
sumption. The resumption chitta is clear- evidence 
of that and we may take it there was a resumption by 
the Revenue authorities, i.e., to say a decision by the 
Revenue Board that the land was assessable to revenue. 
Section 21, clau.se (4), Regulation II of 1819 provides 
that upon such a decision by the Board the duty of the 
Collector would be to make an assessment after notice 
to parties, see also .section 23, Regulation II of 181 9_ 
There is no provision in this Regulation as to the time 
within which this asse.ssment was to be made. Now 
this Regulation was modified by section 10 of Regula- 
tion III of 1828 which directed the assessment to be 
made at once and that if the owner declined to pay he 
must be dispossessed. In the present case there was 
no immediate assessment and the owner was allowed to 
continue in possession. It is .said that this was so 
because the land was a tank and unfit for settlement. 
The learned Judge says this is clear from Exs. V & T. 
I do not see how this is so. Ex. T describes No. 2532 
as a tank and gives its boundaries and Ex. V does not 
mention 2532 at all. If Ex. T shows anything it 
shows that the property w^as a tank which would 
ordinarily be more valuable than waste land. Then 
again, the learned Judge says the possession of the 
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jiliiintifE was permissive, but that was never the case 
of the defendant who only said that no assessment was 
made of tanks, go-paths and waste lands as unfit for 
settlement and as no one applied for them. The find- 
ing of the character of plaintiff’s possession therefore 
is against the case of the defendant and is an inference 
which, as far as I can see, is not supported by evidence. 
On the other hand, if the defendant had a right to dis- 
possess the plaintiff in 1842 and did not exercise its 
right the iJossession of the plaintiff became adverse 
to the defendant from that time. That possession 
continued for more than 60 years and the defend- 
ant’s right of recovery of possession is lost. It is 
said, however, that the right to assess revenue is 
a sovereign right and cannot be lost. Reliance is 
placed in support of this view on the case of Boddii- 
pain Jagannadham v. The Secretary of State (1). 
With great respect to the learned Judges I do not 
feel at all pressed by the opinion in that case in 
favour of a sovereign right of assessment. The parti- 
cular Madras Regulation XXV of 1802 which was 
the subject-matter of discussion expressly reserved the 
right of Government to continue or abolish exemp- 
tions from the payment of revenue and no question of 
lirerogative was pertinent. The unreported case relied 
on by the learned Judges goes perhaps a little further, 
but there it was stated that “ no limitation is placed 
on the exercise of that right by any statute or law.” 
That was probably so in Madras. In Bengal, however, 
we find that there is such a statute. Sub-section (2) of 
section II of Regulation II of 1805 is to the effect that 
“all claims on the part of the Government, whether 
for the assessment of land held exempt from the 
public revenue without legal and suflicient title to 
such exemption, or for the recovery of arrears of the 
(1)(1903)I. L. E. 27Mad. 16. 
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public iissessment, or for any other i>ablic right 
whatevei' ( the jadicial cognisance which may not have 
l)een otherwise limited by some special rule or provi- 
sion in force) shall be heard, tried and determined, 
if tlie same l)e regularly and duly pi-eferred at any 
time witiiin the period of 60 years from and after 
the origin of the cause of action.” 

The origin of the cause of action was in 1703 at the 
time of th(} Permanent Settlement when the predeces- 
sors ill title of the iilaintiiE claimed a lakheraj title 
and the fTOvernmeut had to abstain from making a 
settlement. If the proceedings of 1842 declared the 
land liable to assessment the Collector should have 


proceeded to assess it at once, but he did not. Whether 
we count 60 years from 1793 or from 1842 the claim of 
the Government is barred. This disposes of the 
second question. 

The la.st question argued is that the assessment is 
barred by section 28 of Assam Regulation I of 1886. 
That section enacts that all laud shall be liable to 


assessment e.xcept lands expresslj’ exempted and lauds 
for which a tax is levied under section 47 ; “ provided 
that nothing in this section shall authorise the 
assessment of any land which lias been held revenue- 
free for 60 years continuously, unless it is shown 
that the right so to hold it lias ceased to exist.” 

The land in this case has been admittedly held 
revenue-free for more than 60 years and the Bengal 
Regulations under which assessments were previously 
made being repealed by this Regulation as to Assam. 

5 , ,, and. the operation of this section being excluded by 
the said, proviso, there would be no law under which 
; tile disputed land could be assessed. 

: - ^ The learned D^dge, however, thinks that to apply 

.y tiiis' -s^^^n'lfe present, case would be to give a 
Testrp«pecliveiS|^ib.'to itand that 60 j’^ears have not 


! 

:'p: 
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elapsed from 1886. It is true tliat all legislation must 
be considered as prospective unless anything to the 
contrary is expressly or by necessary implication 
provided. But a statute is not retrospective simply 
because a part of the requisites for its action is drawn 
from a time antecedent to its passing. See Queen v. 
St. Mary, Whitechapel (1). If the proviso is con- 
sidered to be an enacting part of the section, which it 
apparently is not, it operates on the state of things 
that it finds existing on its promulgation. If it finds 
that a particular piece of land answers to the descrip- 
tion contained in its wording it operates by excluding 
it from the operation of the enacting part. 

But the matter may be looked at from another 
point of view. The proviso excepts a particular class 
of lands from the operation of the enacting part of the 
section. The enacting part therefore does not apply 
and no retrospective effect is given to any enactment. 

In the next place, it may be said that it does not 
take away or affect any vested right, it declares what 
the legal position of these lands was at its passing. 
The limitation regulation had barred the right of 
assessment in such ca.ses and it was thought xjroper to 
add this proviso just for the purimse of preventing 
misconception and dispute. 

The second clause to the proviso might at first 
sight appear to authorise the assessment of the disr 
puted lands as excei^ted from the Permanent Settle- 
ment. 

In construing that clause, however, it must be 
remembered that the Regulation was originally passed 
for the Province of Assam, wdiere the Permanent 
Settlement came very much later where it did come, 
and in many places it has not come even now, so that 
it cannot be said that the assessment of lands excepted 

(1) (1848) 12 Q, B. 120. 
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1916 from the Permaneafc Settlement in 1793 was contem- 
ana^ia in 1886 after more than 93 years. Clause No. 2 

Kpmae of the proviso, therefore, would authorise the assess- 
cHAK.n« ment of lands excepted from the Permanent Settlement 

Seoiietauy other excepting 

or State claases of the proviso, and in the present case clause 4 
to r Ind ia. ]ias saved them. 

GiiATTEEJEB In this view of the case, I would allow the appeal 
and decree the suit with costs in all Courts in the 
following manner : that it be declared that the disputed 
land is not liable to be assessed with revenue and the 
Secretary of State be enjoined not to realise the sum 
claimed in the notice of December, 1908. If the 
amount has been realised it will be refunded to the 
plaintiff. 

Brachcroft J. As regards the first point argued 
on behalf of the apjiellant, I am not prepared to 
say that there is no evidence that the land was resumed 
in 1842. There is no doubt that there was evidence 
before the learned Judge that resumijtion proceedings 
were taken in respect of the whole of Baniachong, in 
which area was included the subject-matter of dispute, 
and that this particular piece of Ian I, then a tank, 
figured in the resumption chitta. Then the learned 
Judge says “ the Rubokari (Bx.V) shows besides that 
the plaintiff or his father preferred no objection with 
regard to the disputed tank.” It has not been suggest- 
ed that this is an incorrect statement of the contents 
of the exhibit, nor has it been taken as a ground of 
appeal that the learned Judge has in this iiassage 
misstated the evidence. An extract from this exhibit 
has been printed. It mentions that objections were 
made in respect of some lands. But the whole exhibit 
has not been placed before us, and though iii the 
portion printed there is no mention of this particular 
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plot, there is no reason to suppose that the poi'tion 
not printed, to some passage in which the learned 
Judge presumablj^ refers, does not bear out his state- 
ment of their contents. 

It was urged that as under section 65 of tiie 
Evidence Act the only secondary evidence admissible 
of the contents of a public document is a certified copy, 
there was no evidence of the contents of the resump- 
tion decree. But that rule is obviously subject to tlie 
rule that when the original Itas been destroyed or lost 
any secondary evidence may be given. 

• The appeal must, however, in my opinion, succeed 
on the ground that the assessment comi>lained of is 
barred by section 28 of tlie Assam Land and Revenue 
Regulation, 1886. It is argued for tlie respondent that 
the right of Governmejit to assess land-revenue which, 
as is pointed out in the preambles to Regulations 
XIX and XXXVII of 1793, is based on the ancient law 
of the country, can never be barred. As to the 
position stated in those general terms, it is not neces- 
sary to express an opinion. For it is clear that 
Government can divest itself of the right to assess 
revenue and can make such regulations for the 
guidance of its officers as will have the same practical 
result as a renunciatio3i of the right to assess revenue. 
Now, the Assam Land and Revenue Regulation has 
repealed the Bengal Regulations, so far as they apply to 
territories to which the Regulation has been extendetl, 
so the only provisions for assessment of land-revenue 
extant in Sy I het are those to be found in the Regula- 
tion itself. Section 28 provides that all land shall 
be deemed liable to be assessed to revenue, subject 
to exceptions in favour of two classes of land, and 
subject also to certain provisos. Exemption is 
claimed under the 4th proviso which declares that 
nothing in the section shall “ authorise the assessment 
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1916 of any land which has been held revenoe-rree for 
*10 years continuously unless it is shown tliat tlie 
Kumak right so to. hold has ceased to exist.” The leai'iied 

chaiueI! Advocate-General argued that the words "held 

® I’evenue-free ’ meant so held “ as of right,” but he was 

SEORKTARV ^ .1 . -11 

OF State iiot prepared to argae that they coaid not mean 
FO R IND IA. held withoat loaymeiit of revenue/' apart 

Beachoroft from any question of the right so to hold the laud, 
I think that if the former meaning had been intended 
it would have been expresseil in definite terms, and 
that the meaning to be attached to the words is tlie 
alternative one suggested. The proviso then would 
seem intended to reproduce the rule of 60 year.s’ limit- 
ation provided by section 2 of Regulation II of hSOS. 
It is also definitely enacted that the proviso is made 
inapplicable if it be shown in the case of land so held 
that the right so to hold it has ceased to exist. Ti}e 
qualification is probably intended to save the land- 
revenue in cases where at some time the land ha.s 
been rightly held without payment of revenue within 
the 60 years. The elfect of the proviso appears 
to be to save the land from assessment if the owner 
can prove 60 years’ possession without payment of 
revenue, unle.ss Government can prove tiiat at 
some time within the 60 years there was a cessation 
of the assessee’s right to so hold it. If it were 
suflicieut for Government to show that at any time, 
even before the 60 years, the owner had no right to 
hold the land revenue-free or had lost the right, the 
practical elfect of the proviso would be merely to 
raise a presumption in favour of freedom from 
assessment after 60 years holding without payment of 
revenue. If that had been the intention, I think 
it would have been expressed in simpler language. 
It seems to be a case of an exception within an 
exception. So that if in fact there has never been 
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a riglit to hold the land revenne-free, the .second 
exception will cot apply and tlie holding of the land 
without ixiyment of revenue for 60 years will bar the 
assessment. 

I must confess that I express this opinion a.s to the 
meaning of the 4th proviso with considerable 
diffidence in view of the fact that the 2nd proviso 
contemiolates case.s of assessment of land wdiich was 
not included in the assets of an estate at the tune of 
the Permanent Settlement, but I do not see what other 
construction can be placed upon it. 

The learned District Judge favoured the view that 
the lu'oviso to section 28 could not have retrospective 
effect, in other words that it could hot come into 
operation till the year 1946. This view was only faint- 
1}^ supported in this Court and does not commend itself 
to me. There does not appear to be any parallel 
between this case and tlie case relied on by the learned 
Judge. 

In the present case, the appellant has held the land 
for more than 60 years witliout payment of revenue: 
it is not shown that he lost the riglit within the 60 
years jireceding tlie suit, in fact it is not shown that 
he never had the right to hold revenue-free. The 
result is that the Regulation does not authorise asses.s- 
ment in this case. 

I, therefore, agree in alio-wing the appeal and 
decreeing the plaintiffs suit. 
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CIVIL RULE. 


Before D, Chatter jee md Beackcrofl JJ. 

ASADALI CHOWDHURY 

V. 

MAHOMED HOSSATN OHOWDHDRY.* 

Common Maniger — AppUoatlon for the appointment of a Common Manager 

— Ajypohitment of a receiver pending dlspoml of he appUcation — 

Bengal Tenancy Act {V EH of tS85) s. 93— Civ U Procednre Code 

(Act V of 1908) s. Ul and 0. XL, r. 1. 

The terms of 0. XL, r. 1 of the Civil Procedure (Jode o£ IBOB are 
wider than the correspondiug s. 502 of the Civil Procedure Code of t8B2 
and do not provide that the appointment of a receiver should he con lined 
to a suit. 

An applicatio[i for the appointment of a Common Manager under a. 08 
of the Bengal Tenancy Act is an original procaeding contemplated in s. 14 1 
of the Civil Procedure Code to which the procedure under 0. XL, r. 1, seems 
to be applicable, 

Thahir Prasad v. FaklruUah (1) followed. 

The relief of an aggrieved party to sucii an order is by way of an 
appeal and not by an application for revision. 

Civil Rule obfeaiaed by Asadali Oiiowdlmi-y and 
otbei’s, i>etitioiiers. 

Disputes having arisen between the petitioners and 
the opposite party wlio were their co-sharers, owing to 
the alleged dismissal of two tahsildars engaged in the 
common estate, the opposite party made an applica- 
tion to the District Judge of Backergunge for the 
appointment of a Common Manager under section 93 
of the Bengal Tenancy Act. The learned Judge 
ordered the appointment of a receiver pending the 

Civil Rule No. 28 of 1916 against the order of R. E. Gaimriiado, 
District -Judge of Raokergunge, dated. .Jan. 4, I9l6. 

(1) (1894) I. L. E. 17 AH. 106. 
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disposal of fclie appllcatiou. Against; tliis order, the 
petitioners obtained this Rule on the groxind that it 
was passed without JiiriscUction and without notice 
to them. 

Maulvi iSfurudcUn Ahmed, for the petitioners, con- 
tended that a receiver can only be appointed in a suit 
and not in a proceeding in the nature of an application 
under section 9o of the Bengal Tenancy Act. Besides, 
want of notice to the parties with regard to any order 
passed by a Civil Court makes that order irregular. 

Bahu Jogendra Nath Mooherjee, for the opposite 
party, in showing cause, submitted that proceedings 
under section 93 of the Bengal Tenancy Act were 
l)roceedings whicli came within the operation of 
section 141 of tiie Civil Procedure Code. They were 
proceedings in the nature of a suit. They were 
initiated by an application and their termination 
1 ‘esembled the hearing and termination of an ordin- 
ary suit. Moreover, the wording of Order XL, r. 1, is 
wider than that of the corresponding section 5 )3 of 
the old Code which contained the words “ subject of a 
suit'’ which have been omitted in tiie present Code. 
Hence tlie .lodge had jurisdiction to pass the order. 

D. Chattbrjee and Bbachcroet .J.J. P(3nding an 
application for the appointment of a Common Manager 
under the Bengal Tenancy Act the learned District 
Judge api>ointed a receiver. This Rule was issued 
upon an application by the petitioner that the order 
made by the learned District Judge was without 
jurisdiction in that it w.is made not in the course of a 
suit, and, secondly, it was irregular because it was 
made without notice to the petitioner. We have 
heard the learned vakeels on both sides and we think 
that the Rule must be discharged. 
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With regard to the first ground it is contended that 
a receiver can be appointed only in a suit and not in a 
proceeding of this kind. Order XL, rule 1, however, 
does not provide that the appointment of a receiver 
should be confined to a suit. The old section 503 of 
the Civil Procedure Code of 1882 did certainly .speak 
of the appointment of a receiver in a .suit, but rule 1 
of Order XL of the present Code has left out the 
words “ subject-matter of a suit ” and is very general. 

Then section 141 is also very general and does seem 
to apply the procedure under Order XL, rule 1, to 
proceedings of this kind. That section provides Tiie 
procedure provided in this Code in regard to suits 
shall be followed as far as it can be made applicalde 
in all proceedings in any Court of Civil jurisdiction.” 
It has been held in the case of Tliaknr Pms id v. 
FaMrullah hy their Lordships of the Judicial 
Committee, that the old section 647 in place of which 
stands the present section 141 was applicable to the 
original proceedings in the nature of suits such as 
guardianship, probate, etc. The present proceeding is 
an original proceeding which ma\' be said to be in the 
nature of a suit because it is initiated by an applica- 
tion by one party, is opposed by another and is 
determined by a final order. The proceedings, there- 
fore, being proceedings in a case which may be said 
to be in the nature of a suit are such as evidently 
attract the application of Order XL, rule 1. We 
think that under Order XL, rule 1, the Court has 
Jurisdiction to appoint a receiver in a case of this kind 
if, upon the facts before it, it thinks that it is Just and 
convenient that it should make an order under that 
rule. 

Then as regards the question of notice, although an 
order is generally made by a Civil Court upon notice 
(0(1894)1. L.R. 17 All. 106. 
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to the parties concerned, there maybe cases in which 
the issue of notice may so delay the proceedings as to asadai.i 
defeat the object of the order made, and the Court has Chowdhubt 
to pass an order without previous notice in cases of mahomed 
emergency, leaving the party aggrieved to object to it 
either in the Court making the order or by w’^ay 
of an appeal to a higher Court. These two grounds, 
therefore, fail. We find that the proceedings for the 
appointment of a Common Manager liave been post- 
poned pending tlie decision of this Rule. It was not 
meant that this should be so. 

The petitioner, it seems, upon the view we take of 
Order XL, rule 1, misconceived his remedy as he 
should have come to this Court by w'ay of an appeal 
against the order appointing the receiver. 

We discharge this Rule with costs and direct that 
the recoi’d be sent down at once so that the proceed- 
ings for the ai)pointment of a Common Manager may 
be continued without further delay. 

C. s. Buie (liscltarged. 
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PRIVY COUNCIL. 


JATINDRA NATH P>ASIT 

V. 

PEYER JMYii DBBL 

[ON kWlkl nm THE HIGH CDGHT AT PORT WIlllANI IN EENGAL] 

Specific Performance — Agreement to sell decree and rights appe^ taming 
thereto and to transfer it to defendant — Vendor and Purchaser — Decree 
becoming barred hg limitation before assi<jnnie?it — Obligation to keep 
decree on venior — Civil Procedure Code (Act XIV of 1SS2) .<?. 2S2 
— Transfer of decree. 

The plaintiffs (respondents) brought a suit for specific perforinance of 
an agreement made between them and the defendant (appellant) by which 
the latter contracted to pureliase a mortgage decree and ail rights app(3r“ 
taining thereto, which decree was to be duly transferred to tlie defendant, 
which by reason of section 232 of the Civil Procedure Code, 1882, could 
only be done by an assignment in writing. Tlie decree, }u>\vever, before 
assignment became barred by limitation, and he refused to take it. 

Held (reversing the decision of the appellate High Court), tliat wliat the 
plaintiffs had agreed to assign to the defendant was a decree capable of 
execution; that until assignment there was an obligation on the plain tiffs 
as vendors to keep the decree alive ; and that therefore when the decree 
became barred by limitation the plaintiffs were asking for specific perform- 
ance by tlie defendant f)f an agreement which they were tliemselves unable 
to perform, and no such relief couhl be granted. 

Wolverhampton and Walsall Railway Co, v. Zj. & iV^, IF. Railway 
Co. (1), per Lord Selborne, referred to. 

Appeal 8-i of 1914 from a jadgmeut and decree (1st 
Marcli, 1909) of tlie High Court at Calcutta iu its 
appellate jurisdiction, which reversed a jud ment and 
decree of a Judge of the same Court (Oth April, 1908) 
in the exercise of its ordinary original civil juris- 
diction. 

® Present : Loud Shaw, Sib John Edge, and Sir Lawbsnoe Jeskins. 

(1) (1873) L. R. 16 Eq. 433, 439. 
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Some of the defendants were appellants to His 
Majesty in Council. 

The question for decision on this appeal was 
whether the i^laintiffs resijondents were entitled to a 
■decree for specific performance of a contract dated 
20th June, 1895 which had been decided in their 
favour by the appellate judgment of tlie High Court 
(Sir Erakcis Maclean C..T. and Harington and 
Eletcher JJ.) which reversed the decision of Chitty 
J. who dismissed the suit. 

The agreement of which specific performance vyas 
sought was dated 21st June, 1895 and made between 
the e.vecutors and executrix of one Lala Bangsa Copal 
Nandy and Trailokya Natli Bose (now represented by 
the appellants), by which Trailokya Nath agreed to 
purchase for Rs. 19,000 a mortgage decree passed by 
the Court of the Subordinate Judge of Mongliyr in 
Suit 87 of 1892. The ])resent suit was filed on 20th 
June. 1898, tlie original plaintiffs being tlie six sons of 
Lala Bangsa Copal of whom the eldest NiTinal 
Prokash Nandy aloiie had attained majority; tlie 
other five suing by their next friend, Karima Nidhau 
Mukherji. On t'iie death of Nirinal, his widow and 
administratrix was put on the record in his [ilace. 
The original defendants were Trailokya Nath [luse 
and Blinpendra Nath Bose. Tlie former died in 1906 
and his four infanr, sons were substituted for him as 
defendants. 

The facts of the case are sufliciently stated in the 
judgment appealed fi-om, whicli was as follows: — 

‘‘Oin’ Nur.sinj^li Prokasli Misser was tii? owner of certain properties in 
DnrLihtmgii .‘uid Mongliyr. In 1877 Niir.singli mortgaged iiis Durliluuiga 
property to M. Wilson !iy three deeds dated re.spectivcdy the 
February, itrd April, and 25t!i .■Ipril, for sums amoHnling in the aggregate 
to Ks. 60,000. Niir.siugh suhsc-qiiently mortgaged the Durhhang'ii property 
to Messrs. Maciver ; the details of this mortgage do not appear, Imt in 
1895 the amoiuit due on if was about lis. 10,000. On lltli .Vpril, ISOO 
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Niirsingh executed two mortgages of bis Durbljauga arid Mongiij-r properties 
together in favour of^{Lala Baugf^a Gopal NaiKly for sums aggregating 
Es. 18,000. 

On 27th January, 1891 Nursingli mortgaged the Diirblianga and 
Mongliyr properties to Bluipendra Nath Bose for Rs. 2,000. In 1892 Bangsa 
G-opal Kandy hied a suit to enforce bis mortgages in the Court of tlie 
Subordinate Judge of Mongliyr. Bangsa Gopal Kandy died on '26tli 
December, 1892 having by his will appointed his widow Srimuti Kanchaii 
Dai Debi, Sajaui Kanta Chatterji, Jagat Baridfiu Hitter and Ram Lai 
Mukerji to be the executors thereof. 

' Ram La! Mukerji renouncefl probate of the wili uid Sriinati Kanehaii 
Dai Debi died before the grant of probate. Ultiinaiely on the 20th August, 
1893, probate of Bangsa Gopai Kandy’s will was granted by the District 
Judge at Burdvvau to Sajaui Kama Chatterji, Jagat Bandiiii Mitter and the 
Maharani of Burdwau who is stated to have been siibstitut Kl as an executrix 
for the testator’s widow. In the meantime Sajaui Kaiita Chatterji arKl 
Jagat Bandiiu Mitter hud been appointed administrators pen ienU Ute of tlie 
estate of the deceased Bangsa Gopal and on tfie 28th July, 1893 a mortgage 
decree for Es. 2 l, 588-15 had been pis.sed in their favour in tiie suit filed 
by the deceased Bangsa Gopal. Bliupendra Nat'i Bose liad also filed a suit 
On his mortgage and obtained the usual mortgage decree on the l9th June, 
1893. 

On the 13th January, 189d Bhupendra Natli Bose obtained an order for 
sale of the Darbhauga property comprised in his decree and at tlie sale in 
execution of the decree on the 20tli June, 1894 he purchased tlie property. 

On the 27th June, 1894 Wilson obtained from tlie MozuHerpore Court 
a decree on his three mortgages and on the»27th February, 1895 Wilson 
obtained an order for tlm sale of the D.irbhanga property in execution of 
his decree. 

Tiie 2 1st June, 1895 was fixed for the sale of tlie Durbhanga property 
in execution of Wilson’s decree. 

‘‘The amounts tlien due to tlie respective mortgagees were as 
follows : — 

(i) to Wilson about Rs. 77,000, (ii) to Alaclver about Its. 10,000, 
(iii) to the executors of Bangsa Gopal Naudy about Rs. 28,000. 

“It appears that the Durbhar:ga property is of considerable value. 
It was known that Trailokya Kath Bose iiiteiided to try and secure the 
property at the sale for himself and bis brothers Bhupeodni and IJpcrrira. 

“The executors were in a state of much anxiety as to the sum of 
Rs. 28,000 due to their testator’s estate and eventually they determined to 
bid at the sale up to an amount which would at aii}^ rate c.)ver their decree. 
Accordingly they despatched tlieir Dewan to Mo/Aifierpore with Rs. 35,000, 
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wliicli sum would be sufficient to pay a deposit on a sale price of 1916 

Rs. 1,40,000, . , “ 

. . . Jatinbra 

jNow it is obvious if Trailokya Nath Bose wished to acquire the Nath Basu 

Durbhanga properties at the sale at a favourable price it w'as essential that v. 

^ he should come to terms with the executors of Bana-sa Gopal who were Peylk 

" , ' ^ & R Deye Debi. 

the only other intending bidders. 

“Accordingly on the arrival of the Dewan. Trailokya Nath entered into 
negotiations widi liirri. The first proposal by Trailokya Nath was that be 
should purcliase the executor’s decree so far as it related to tlie Diirbbanga 
properties for Rs. 10,000. As Trailokya Nath was intending to purchase the 
property at a sale under a first mortgage it is obvious that this offer was 
made with intent to induce the executors to refrain from bidding at the 
sale. Tliis offer was refused by tlie Dewan. Further negotiations took 
place and ultimately on the 20th June, 1895 an agreement was entered into 
by which Trailokya Nath agreed to [)urchase the executor’s decree for the 
sum of Rs, 19,000, and this is the agreement which is sought to be enforced 
bi this suit. 

“ It appears that the value of the Monghyr properties was very small, 
the value being placed somewhere between Rs, 2,000 to Rs. 6,000, and there 
can be little doubt that the main object of the agreement of the 20th June, 

1895 was to induce the executors to refrain from bidding at the sale. 

the 21st June, 1895 Trailokya purchased the Dtirbhanga properties 
at the sale for Rs. 77,517, being only Rs. 517 above what was found due 
to the first mortgagee. So that by reason of Ids agreement lie was able to 
purchase the property at a figure fur below what lie would i*ave had to 
give if the executor.^ had entere.1 into competition with him. 

“After the |mroiiase by Trailokya Natli, difficulties seem b) have arisen 
with the Maliaraiii of Burdwan as to her executing the propo.sed assigruneDt 
to Trailokya Nath. The Maharani claimed that a certain sum of Rs. 1,046-18 
wiiicli hmi f)eeu received by the executors as repre.-^enting a portion of tlie 
properties which laid been soldi for arrears of revenue after the 
claims of the (TOverament had been satislied should not lie tledueted from 
the purcliase-money. Tlie executors were willing to assent to 

Trailokya Natli’s request as to this, but the Maharani decUried. The other 
two executors, who were tlie actual «ieeree“holders, offererl to exeente to 
Trailokya Nath an assignment wduch would have apparently given 
Trailtikya Nath a ' good title to the decree. Trailokya, Ijowever, refused 
to Uf'i'cpt this. On the 8fh M'ay, 1897 the otlier executors wrote t*:? 

Trailiikya Nath that the Maharani was willing to join in the assignment. 

“Thereupon Trailokya Nath began to raise various further objeclioiis. 

It appears to ms from tim ^correspondence that Trailokya Nath having pur- 
cha-ed t!ie Durtihanga properties was not anxious to complete his agreement 
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to purchase the executors’ decree. Oa the 8th June, 1898 Trailokya Nath 
was written to and informed that the decree would become barred cm the 
20th June. Trailokya Nath’s answer to this letter was evasive. The 
executors beiiiii: in this difficulty applied to the Court to execute the decree. 
This application was opposed by Trailokya Natli and ultimately it was held 
on appeal to this Court that the decree was barred by lirnitaton. The 
present suit was filed on the 20th of June, 1 898 for the purpose of enforcing 
specific performance of the agreement for sale of the decree and came 
on for hearing before Ghltty J, On the 6th April, 1908 tite learued Judge 
gave judgment for the defendants on the ground that the decree had 
become barred by limitation. We are unable to agree with tins judgment. 

The learned Judge held that upon the agreement for sale the vendors 
did not become trustees for the purchaser and that tire risk of the destruc- 
tion of the property agreed to be sold was with the vendors until actual 
payment of the purchase price. 

“In our opinion, after the execution of the contract the vendors did 
become trustees for the purchaser and the decree in equity became the 
property of the purchaser subject to his obligation to pay the purchase 
price. Moreover, the learned Judge has ignored the fact that the application 
to execute the decree was opposed by Trailokya Natli. 

“ We think it would be lamentable in these circumstances to allow this 
suit to fail simply by reason of the fact that the decree cannot now be 
enforced against the Monghyr properties which are of very small value. 

“There can be no doubt that the agreement was entered into by the 
defendant in order to induce the executors to abstain from bidding at the 
sale of the Durlihanga properties, and on the faith of tlie agreement the 
executors did abstain from bidding. Certainly ^since the 8th May, 1897 
the executors were not iu default and it cannot be doubted that if Trailokya 
Nath had asked the executors to take any step to keep the decree on foot, 
they would have done so. They owed no further duty to the purchaser. 

“ Trailokya Nath has had the benefit of the real and stibstantiai part of 
the agreement, and it seems to us that if he had accepted the assignment 
in May, 1897 when the Maharani offered to joio, he would have got a 
perfectly good decree against the Monghyr properties which, as we have 
already said, are of very small value. We think therefore that Trailokya 
Nath was not entitled to evade the agreement on the ground that the 
decree has become barred with respect to the Monghyr properties, the more 
especially so when he induced the executors to refrain from bidding at the 
sale on the faith of the agreement. 

“There is, however, one matter which has not been argued before us or 
in the Court of first instance, namely, that the executors of Baogsa Gopa! 
are necessary parties to this suit. This suit has been brought by the heirs 
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of Bangsa Gopal. The .contract is, however, entered into by tlie executors 
of his will, and they ought to have been the plaintiffs, 

“ In these circumstances the record must be amended by adding the 
executors as co-plaintiffs, and subject to that being^ done there must be a 
decree for specific performancf^ cf the agreement as against tlie heir of 
Traiiokya Nath Bose. It is not denied that the defendants are entitled 
to a reduction of the purchase money in respect of the sum of Rs. 1, 046-13 
received by the executors from the Monghyr Court. This appeal must 
therefore be allowed with costs both here and in the Court of first 
instance.” 

Oq this appeal, 

DeCrruyther, K.C., and Sir William Garth, for the 
appellants, contended tliat on the facts and circum- 
stances of the case neither the executors and executrix, 
nor the original plaintiffs were entitled to specific 
performance of the contract for the purchase of 
the decree. Tbe agreement was for a decree capable- 
of being executed, and therefore as soon as it was held 
that the decree was barred by limitation the appel- 
lants were entitled to refuse to perform the agreement. 
The mere making of the contract did not, on the- 
express terms of section 54 of the Tiunsfer of Property 
Act (IV of 1882), pass any interest in the decree to the 
purchaser; it had to be assigned to him by a transfer 
in writing. See section 232 of the Civil Procedure 
Code, 1882. Until it was so assigned therefore the 
obligation was on the vendors to keep the decree 
alive, and they did not fulfil that obligation. Until 
assignment the only persons who could have applied 
for execution of the decree were the executors iir 
whom the decree vested under the grant of probate. 
According to the English cases the moment there was 
a “valid contract” for sale, the vendor became in 
equity trustee for the purchaser. A “ valid contract 
chang.es the ownei-ship of the subject of sale in equity,, 
and there is a correlative liability on the vendor with 
regard to his obligations in respect of the property 
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sold. Reference was made to Lewi n on Trn.st.s fl2t}i 
Ed.) 162, and tlie statement of law there nnuie and the 
cases referred to, of which Lysaght v. Ethourdf; fl) 
per Sir G. Jessel, M.R., and Wilmi v. Olapfiani ('i% 
v?ere cited. If a decree is “immoveabic property” 
section 54 of the Transfer of Property Act was 
applicable, or if “ movable property ” then .seidioiis Kid 
and 131 of the same Act would apply. The de<-ree 
would not pass until transferred as stipulated by a 
registered deed. The Appellate Court sliould in its 
discretion have refused to grant specific perfonnauce, 
and should htive affirmed the decision of tlie first 
Court which, it was submitted, was correct. 

[Their Lordships said they were satisfied a.s to the 
contract to sell, but not as to tlie assignment of the 
decree.] 

Sir Erie Richards, K.C., and A, M. Dunne, for the 
pilaintifis lespondents, contended that the oldigution to 
keep alive the decree was on the appellant as the 
purchaser and therefore the only beneficial owner of 
the property sold; he was tlie only person who could 
redeem the mortgages on it. Reference was made 
to cases of which the chief was Bayner v. PreaUni (3), 
•decided by Sir G. Jessel, M.E., the iiriuciples laid 
down in which were, it was subniittod, applicable. 
The words in section 54 of the Transfer of Property 
Act, “ the contract of itself does not create any 
interest” did not refer to the equitable interest or 
charge. The events which had occurred since the 
contract were not of such a charactej- us to relieve tlie 
purchaser of his obligation with respect to the pro- 
perty. He really bought the decree to get rid of the 
^competition of these respondents at the sale, and not 
-with any idea of enforcing it against the Durbhanga 

(1) (1876) L. B. 2 Cli. l). 499, 506. (3) (1880) L.H. 14 Ch. 1). 297, 303 : 

•(2) (1819) 1 Jae. & W. 36, 38. affinue.l (1881) 18 Ch. D. 1. 
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property, concerning wliicli it was comparatively 
valueless after the sale under Wilsoirs decree. These 
respondents were parties to Wilson’.s suit and there- 
fore bound by that sale. Since 1897 the executors 
and executrix were ready and willing to make the 
assignment to Trailokhya Nath. The decree, it was 
submitted, became on the making of the contract the 
property of tbe purchaser, subject to his obligation to 
pay the ])urchase money* and there was no obligation 
on the executor.s to keep the decree alive, though 
probably they would have done so on his request ; and 
he was not entitled to refuse to perform the agreement 
on tiiat ground. The High Court in the decision now 
appealed from had rightly exercised the discretion 
given to it in tlie Specific Relief Act in favour of these 
respondents. Reference was made to the portions of 
the Act which allowed sj)ecific iierformance of part of 
a conti’act, as section 13 ia) and (6) which enacted that 
“notwithstanding section 56 of the Contract Act” 
(making void a contract to do an impossible act) “ a 
contract is not wholly impossible of performance 
becaxrse a portion of it existing at its date has ceased 
to exist at the date of its performance.” section 14 
(“ where part of it which cannot be performed is small 
specific iierforraance can be granted with compensa- 
tion for the small part”), and section 19 (“ where a 
person suing for specific performance may ask for 
compemsation either in addition to or in vsubstitntion 
for that relief”). As to the decree being moveable or 
immoveable property, reference was made to section 76 
of the Contract Act, where “goods” means any kind 
of moveable property, section 86 (where goods have 
become the property of the buyer, he must bear any 
loss arising from damage to them), and the General 
Clauses Consolidation Act (I of 1897), section 3 (-34). 
This cannot be considered other than being a question 
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as to immoveable property. Section 93 of tbe Contract 
Act, section 55 of tbe Transfer of Property Act, and 
the case oi Holroy cl v. Marshall (1) were also referred 
to. 

DeGruyther, K.C., replied referring to Mulraj 
Khatau v. Vishwanath Prabhuram Vaiclya (2), and 
distinguishing the case of Holroyd v. Marshall (1) as 
being contrary to section 54 of the Transfer of 
Property Act, and therefore inapplicable. 

The judgment of their Lordships was delivered by 

SiE John Edge. This is an appeal from the decree, 
dated the 1st March, 1909, of the High Court at 
Calcutta, which in appeal set aside the decree, dated 
the 6th April, 1908, of Mr. Justice Chitty. who had 
tried the suit under the Original Jurisdiction of that 
Court. 

The suit was brought to obtain a decree for the 
specific performance of an agreement, dated the 21st 
June, 1895, by which the original defendant Trailokya 
Nath Bose, now deceased, had agreed to purchtise from 
the executors and the executrix (hereinafter referred 
to as the executors) of Lala Bangsa Gopal Naudy tor 
the price of 19,000 rupees a decree and all the rights 
appertaining thereto which the said executors had 
obtained on the 17th July, 1893, against Pandit 
Nursingha Prokash Misser on a mortgage. Mr. .Justice 
Chitty dismissed the suit. The High Court in appeal 
made a decree for specific performance. 

The appeal has been argued at considerable length, 
but the material facts upon which the suit and this 
appeal depend may be briefly stated. The decree 
which it was agreed that the executors should assign 
to 'I’railokya Nath Bose was a decree for sale of certain 

(1) (1862) 10 H. L. C. 191. (2) (1912) I. L. R. 37 Bom. 198 ; 

L.E. 40:1. A. 24. 
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immovable liypotbecated properties, whicb could also 
in certaiu eveuts be executed against the person and 
other property of the defendant to the suit in which Nath Basu 
it -vvas made. Owing to the bar of limitation the decree -pE-im 
for sale became incapable of execution on the 1st June, DevbDebi. 
1898, and thereupon Trailokya Nath Bose refused to 
pay the agreed price and to take an assignment of the 
decree, hence this suit for si^ecific performance. 

The agreement of which it is sought to obtain 
specific performance was an executor^' agreement 
for the completion of which something remained to be 
done in order to put the parties in a i>osition relative 
to each other in whicb, by the preliminary agreement 
of the 21st June, 1895, they were intended to be placed. 

As was pointed out by Lord Selborne, L.O., in 
Wolverhampton and Walsall Baihvay Company v. 

London and North-Western Railway Company (1), 

“ the expression ‘ specific performance,’ as applied to 
suits known by that name, presupposes an executory 
as distinct from an executed agreement, something 
remaining to be done, such as the execution of a deed 
or a conveyance, in order to i)ut the parties in the 
position relative to each other, in which by tiie preli- 
minary agreement they were intended to be placed.” 

In this case what remained to be done was, on j>aymen t 
by Trailokya Nath Bose of the agreed price, the 
transference to him of the decree for sale of the 
17th July, 1893. Such a transfer of the decree to 
Trailokya Nath Bose could, by rea.soa of section 232 
of the Code of Civil Procedure, 1882, be effected only 
by an assignment in writing. On and after the 1st 
June, 1898, the decree, as a decree capable of being 
executed, could not by reason of the bar of limitation 
be assigned to Trailokya Nath Bose. It had become 
a dead decree ; whereas the decree, whatever might 
(1) (1873) L. B. 16 Eq. 433, 439. 
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be its value, whicli lie had agreed to purchase, and 
which the executors liad agreed to assign to him, 
was a decree capable of execution. 

It has been contended on behalf of the resiiondents 
to this appeal that it was the duty of Trailokya 
Nath Bose, and was not the duty of the executors, 
to keep the decree alive after the 21st June, 1895. 
That is a contention which, in their Lordships’ 
opinion, cannot be maintained. As the decree liad 
not been transferred by an assignment in writing to 
Trailokya Nath Bose, he could not by any apiilication 
to the Court liave kept the decree alive. 

The respondents are asking for a decree for the 
specific performance of an agreement which they, 
on their part, are unable to perform. Their Lordships 
will humbly advise His Majesty that this appeal 
should be allowed, the decree of the High Court in 
appeal should be set aside with costs, and the decree 
of Mr. Justice Chitty should be restored. 

The plaintiff respondents must jiay tlie costs of 
this appeal. 

Appeal alloived. 

Solicitor for the appellants ; G. C. Farr. 

Solicitors for the plaintiffs respondents: Watkins 
4 - Hunter. 
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APPEAL FROM ORIGINAL CIVIL. 


' Before Saiidemn C, J*, Woodroffe and Mooherjee JJ. 

J. B. ROSS & CO. 

V. 

C. R. SORIVEN AND Others/ 

Ex parte Decree — Decree without eoidence — Practice and Procedure-— 
Unliq^uidated damages — Undefended suit — Defendant apj[ earing at the 
trial — Leave to defend refused — Non- denial of claim ^ effect of — 
Verification of plaint— Civil Procedure Code {Act V of 1 QOS) 0, VlII, 
rr. 3, 5 ; 0. IX, r.6 ; 0. XV HI, r. Q ; 0 XIX ; and 0. XXXVII. 

The plaintiifs entered into a contract with the defendants for the safe 
of certain goods and upon the defendants failing to deliver the same 
within the time specified in the contract, they brought a suit for breach of 
contract and claimed as damages the difference between the contract price 
of the goods «and the market price thereof. The defendant did not enter 
appearance nor did they file a written stafemerit, and -the suit was in due 
course transferred to the list of undefended causes. On tlie date of hearing 
of the case, the defendants applied for leave to defend the suit on the ground 
that their attorneys had misunderstood their instructions to them to appear 
and defend the suit. The Court, however, refused the application and, 
without hearing any evidence whatsoever other than reading tiie affidavit 
of service of summons, decreed the plaintiffs’ suit ex parte \ 

Held, that it would he undesirable if a suit such as this were adjudicated 
upon without any evidence, in the real sense of the word, given by the 
plaintiffs where the claim was for unliquidated damages, and that the 
learned Judge had no jurisdiction to make the decree, which in fact he 
did. 

Meld, also, that 0. VOI, r. 5 of the Code did not apply to a case where 
the defendant had not put in a written statement. 

Held, also, tluit the verification of the plaint was not evidence on 
which a suit could be decreed whether the adversary did or did not appear. 

Basdeo y.JoJm 

* Appeal from Original Civil, No. 40 of 191S. in suit No, 124 of h9l6. 

(1) (1899) I. L. H. 22 All. 55. 
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Held^ further, that there was no legal evidence on the record on which 
the decree made in favour of the plaintiffs might be .siipporteci, and that 
the plaintiffs were not entitled to succeed on the basis of an implied ad- 
mission of their claim by the defendants. 

F<?r Sanderson 0. J. The furidamentai principle is that the plaint- 
iff, when he comes' to Court, must prove his case and must prove it to tine 
satisfaction of the Court. 

Pei' WooDROFFE J. No decree can be legally given in any case vith- 
oiit evidence, except in cases of suits governed by the provisions of 0. 
XXXVn. of the Civil Procedure Code/ 

In this Court it has always been the practice in undefended cases to 
take evidence, as defined in tiie Evidence Act, namely, oral statement of wit- 
nesses and docninents proved before the Court. Tlie c'trsus curim may 
he looked at when interpreting the terms of the Civil Procedure Code. 

Gahlaun v, Hutchison {\) vafenad to* 

Per Mookerjee J. Great caution should be exercised when suits are 
Ijeard ex parte. This observation is of universal application. But it 
applies with special force to cases where unliquidated damages are claimed 
on the allegation that. there lias been a breach of contract. 

Amriinaih Jka Y, (2) referred to. 

Appeal by J. B. Ross & Oo., ihe defendants, from 
the judgment of Fletcher J. 

On the 2lst December, 1914, Messrs. Scriveu Bros. 
& Oo. entered into a contract with the defendants to 
purchase 400 tons of Madras ground-nut kernels, the 
terms of the conti-act being, inter nlia, “shipments 
200 tons in January, 1915 and 200 tons in February, 
1915 ” Upon the defendants failing to deliver the said 
goods within the periods specified in the contract, 
Scriveu Bros. & Co. brought a suit for breach of contract 
against them and claimed the sum of Rs. 17,578-13-8 
from them as damages, being the difference between 
the contract price of the said goods and the market 
price thereof on the 31st .January, 1915 and the 28th 
February, 1915, respectively, and for interest. On tiie 
24tli January, 1916, the plaintiffs’ suit was filed in the 
High Court and on the 10th FSbrnary, 1916, the writ 

(1)(1912) I.L. B. 39 Calc. 789 (2) (1871) 8 B. L. E. 4-1. 
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of summons was served on one of the pai'tners of the 1916 
defendant company. The defendants did not enter ross & Co. 
appearance on the date specified in the summons, nor 
did they put in a written statement within the time and Others. 
mentioned in the summons. Thereupon, the suit was 
transferred to the list of undefended causes. On the 
ISth March, 1916, when the suit came on for hearing 
before Mr. Justice Fletcher, the defendants applied 
through their counsel, Mr. G. M. Gregory, for leave to 
appear and defend the suit, and alleged in support of 
their application that the person representing the 
defendant company had been away out of Calcutta 
and had sent a telegram to their attorney's, Messrs. 

Pugh & Co , instructing them to proceed in the suit, 
but that these instructions owing to the mutilation of 
the telegram by the Telegraph office had been mi.s- 
understood by the attorneys, w'ho thought they had no 
instructions to appear, and that, consequently, no steps 
had been taken to defend the suit. The Court refused 
the application and without hearing any evidence 
whatsoever, other than reading the affidavit of service, 
gave judgment “for amount claimed, 6 i)er cent, on 
decree. Costs on scale No. 1.” From this Judgment 
the defendants appealed. 

Mr. J. W. Langford Jame.9 (with him Mr. D. C. 

Ohose),iov the appellants. Under the Civil Procedure 
Code the only class of suits in which a. decree could 
be made without hearing evidence was that provided 
for by O. XXXVII, which was analogous to 0. XIV of 
the Rules of the Supreme Court of England. In all 
other cases evidence must be given by the plainfiiV to 
prove his claim. The present case did not fall lunler 
the class of suits provided for by 0. XXXVII. The 
decree in it, therefore, could be made only after the 
Court had taken evidence. Tlie ordinary writ of 
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simimonwiclearly provided that tlie suit would Ik; hoard 
and determined in tiie defendant’.^ ahsenee, whoi-eus the 
writ of summons in the case of suits under O. XXXVII 
provided that the plaintifl would be entitled to a 
decree. 0. VIII, r. 5, had no application to the present 
case. This order dealt with specific denials of facts 
in the plaint on the assumption that there were 
pleadings, i.e., plaint and written statement. Tlie 
same criticism applied to .s. 58 of the Evidema* Act. 
If 0. VIII, r. 5, weie to apply, then undefended suits 
would be unnecessary and the plaintiff would merely 
have to apply lor judgment under 0. XII, r. ti. 0. IX, 
r. 6 set out the procedure in cases where only the 
plaintilf appeared and 0. XVIII, r. 4, dealt with the 
examination of witnesses in open Court. No question 
could be raised as to the plaint being evidence in the 
suit, inasmuch as the verification of a plaint was not 
an affidavit. At all events the verificat on in the 
present case did not conform to the provi.slons of 
0. XIX, r. 3. O. XXXVII reproduced the 11. 0., 

0. Ill, r. 6, read with the R. S. C., 0, XI 11, r. 3. The 
practice in this Court had invariably been to take 
evidence in undefended cases, Jonurdan Dohey v. 
Ramdhone Singh (1) and Amritnath Jha v. Dhitnpat 
Sing (2). In Galstaim v. Hutchison (3), though, 
nothing appeared in the report, this question was 
mooted, but the Court refused to entertain the 
argument. 0. A^III, r. 5, obviously could not apply 
to allegations as regards damages. See also 0. VIII, 
r. 3. The plaintiffs in the iiresent case had come to 
Court and elected to' take a particular course. It was 
not stated by them that thej^ had evidence to offer 
and were prepared to tender that evidence. They 
merely gave no evidence. Having so elected not to 

(l) (1896) I. L. B. 23 Calc. 738. (2) (1871) 8 H. L. B. 44. 

(3) (1912) r. L. B. 39 Calc. 789. 
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give evidetice, this suit should have been dismissed. 
See Woodroffe and Amir Ali’s Code cf Civil Procedure, 

p. 1262. 

Mr. P. L. Buckland, for the respondents. There 
was no such election. It was true that no oral evi- 
dence was offered, but that was because Mr. Justice 
Fletcher’s practice in undefended cases other than 
matrimonial cases was to give judgment without 
evidence. Two questions were involved in the present 
case, first, whether a written statement having been 
filed or not, a claim if not denied could be taken 
as admitted and if it could not be taken as admitted ; 
secondly, whether a plaint verified as leqnired by the 
law was evidence upon which a decree might be 
founded. The pi’ocedure followed in this suit, though 
novel and recent, was not, therefore, necessarily 
illegal. In the absence of a written statement the 
allegations in the plaint in suit must be taken as ad- 
mitted under O. VIII, r. 5, of the Code. It could not 
be urged that the position of the defendants in this 
respect was improved simiily because they did not 
apjjear. O. VIII, r. 5, meant that damages must be 
j)leaded, but that thex-e was no need to deal speci- 
fically with them. Until denied, at least generally, 
some damages were due, if only nominal, for breach of 
the contract. There was nothing in the Civil Proce- 
dui'e Code which corresponded to tlxe rales of the 
Supreme Court of England, O. XXVII, r. 4. 0. VIII, r- 
3, of the Code was not inconsistent wdth O. VIII, r. 5. 
It was illogical to say that the Court did not regard the 
statements in the plaint as admitted if no written 
statement was filed, though it might laissibly do 
so after a written statement was filed. Everything 
must be taken to Ixe admitted until it was deuitul. 
Admissions did not spring from the moment there 
was a failure to deny. See O. XV, r. 1, of the Code. 
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Where there was no written statement, the ]iarties 
were not at Lssae. It was nece.sBary that there wa.s a 
written statement before issues wan-c raised. The 
practice was that when a plaint was admitted a writ- 
ten statement was directed to be tihal witldn a spi'ci- 
fied time. See 0. VIII, r. I, of the Code. The!-<‘fore, 
until there was a denial, there could be no issue, 'riie 
Court would hear evidence only wliere tlu>re was an 
issue. The practice of putting down eases for settle- 
ment of issues was not a practice ordinarily resorted 
to in this Court. Therefore, omitting this stage, the 
next was 0. XIV, r 1, of the Code. Then the Court 
might under 0. XV pronounce judgment. Therefore, 
the practice of Mr. .Justice Pletclier was strictly justi- 
fied. As to whether this procedure was desirai>lo or 
not, or whether it met the ends of justice or not, was 
quite a different matter. Strictly and technically, on 
this order the Court could give a decree. 

If, however, the contentions as to 0. VIII, r. b, were 
not correct and evidence must nevertheless be given in 
support of the plaintiffs’ claim, the plaint signed and 
verified in accordance with 0. VI, rr. 14 and 15, of 
the Code afforded such evidence. The question of proof 
was dealt with by the Evidence Act. The olqect of 
verification was to give the Court some guarantee of 
authenticity and the bondfides of the claim. Plaijits 
in this country had a very mucli higher value than a 
■statement of claim in England. If a plaintiff made a 
false verification he was liable under s. Wd of the 
Indian Penal Code for giving false evidence. Bee 
Quien-E mpress v. Mehrban Singh (1). A verified 
pleading, therefore, was evidence. Where the plaint- 
iff did not state the truth in his plaint he was liable 
for giving false evidence. It would be an absurdity 
to say that where he is speaking the truth he is not 
(1) (1884) L L. B.6 All. 626. 
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giving any evidence, but where he falsely verifies his 
plaint he is liable to punishment for giving false 
evidence. The word evidence could not have two 
meanings. In the case of Basdeo'v . Jolm Snxidt (1) the 
value of verification was discussed. As regards the 
degree of proof, see s. 3 of the Evidence Act. Under 
s. 47 of the Divorce Act a petition could be regarded as 
evidence and petitions stood upon the same footing as 
plaints. It could not be imagined that under the 
Divorce Act a lower standard of jjroof was required. 
See 0. XIX of the Code as regards the use of affidavits, 
and also Phipson on Evidence, 3ixl Edn., p. 216. 

The appellants were not called upon to reply. 
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Sanderson C.J. This is an appeal by the defend- 
ants in the case, J. B. Ross & Co., against the judg- 
ment which was given by the learned Judge in the 
Court below in favour of the plaintiffs undei’ these 
circumstances : the action was brought for unliquidated 
damages arising uiion an alleged breach of contract 
which was made between the plaintiffs and the defen- 
dants. The damages claimed were baaed upon the 
ordinary rule, viz., the difference between the contract 
price and the market price at the time the contract 
ought to have been performed. The summons was 
served, but the. defendants did not enter appearance 
within the time specified in the summons, nor did 
they put in a written statement of defence within the 
time mentioned in the summons. Thereupon, the 
case was put upon the list of undefended cases, and it 
came before tlie learned Judge in due course. Then 
an application was made to the learned Judge on 
behalf of the defendants for leave to appear and (hdVmi, 
The apiilication was ba,sed upon the ground that the 
gentleman representing the defendant firm ha<i bt'en 
0) (1899) I. L. R. 22 All. 55. 
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away ancithat he liad sent a telegram which was not 
delivered to his attorney in the way it had been sent, 
and that through that mistake the attorney understood 
that he had no instructions to defend, whereas, as a 
matter of fact the defendant had given instructions to 
his attorney to apijear, and the result was that no 
steps were taken to defend the suit. The learned 
Judge having refused the defendants leave to appear, 
proceeded to give judgment for the plaintiffs without 
hearing any evidence for the full amount claimed ; 
and the question which has been raised in this appeal 
is whether the learned Judge was entitled so to do. 

Now, I am of opinion, in spite of the ingenious and 
able argument which has been addressed to us by 
Mr. Buckland on behalf of the plaintiffs, tliat the 
learned Judge had no jurisdiction to make the decree 
which he in fact did. 

The fundamental principle is that the plaintilf, 
when he comes to Court, must prove his case, and he 
must prove it to the satisfaction of the Court. There 
are certain rules, made under the qjo we rs of the Civil 
Procedure Code, expressly limited to certain cases in 
which proo/, in the ordinary sense of the word, by the 
plaintiff of his case is dispensed with ; and, those rules 
are contained in Order XXXVfl, rule 2, of the Civil 
Procedure Code. That is a rule which is limited to 
bills of exchange, hutidis or promissory notes, and it 
provides that “ All suits uj)on bills of excliange, hundis 
or promissory notes may, in case tlie plaintiff desires 
to proceed hereunder, be instituted by presenting a 
plaint in the form prescribed; but the summons shall 
be in Form No. 4 in Appendix B, or in such otlier 
form as may be from time to time prescribed.” Then 
it goes on to provide in clause (2) that “ In any case 
in which the plaint and summons are in .sncli forms, 
respectively, the defendant shall not appear or defend 
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the suit unless he obtains leave from a Judge as 
hereinafter provided so to appear and defend; and koss & Co. 
in default of liis obtaining such leave or of his appear- 
ance and defence in pursuance thereof, the allegations and others. 
in the plaint shall be deemed to be admitted, and 
the plaintiff shall be entitled to a decree for any sum o.J. 
not exceeding the sum mentioned in the summons ” 

. . . . and so on. Now, this rule created an excep- 

tion to the ordinary fundamental rule to which I 
have referred ; and, in my opinion, one of the reasons 
why that exception was made was because of the 
special nature of the documents mentioned in that rule, 
namely, negotiable instruments such as bills of ex- 
change, hundis or promissory notes. It is a procedure 
which is somewhat analogous to the procedure under 
Order III, rule 6, of the rules which are applicable to 
England, but it is of a much more limited nature. 

As far as I am aware, in the rules which are applicable 
to this Court there is no other provision under which 
proof by the plaintiff, in the ordinary course as we 
understand it, in support of his claim, can be dis- 
pensed with. 

Reliance was placed by the learned counsel, who 
argued tliis case for the plaintiffs, upon two jioints. 

He said that there was evidence in this case and that 
the evidence consisted in the plaint whicli was verified 
in accordance with the rules of the Court, and he 
relied first upon Order YIII, rule 5. 

In my Judgment, Order VIII, rule 5, does not 
apply to this ca.se at all. That rule says “ Every alle- 
gation of fact in the plaint, if not denieil specifically 
or by necessary imi^lication, or stated to be not 
admitted in the pleading of the defendant, shall be 
taken to be admitted except as against a pej'son under 
disability: provided that the Court may in its discre- 
tion require any fact to be proved otherwise than by 
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such admission.” I think it is clear from the wording 
of that rule that it is only intended to ai)ply to a case 
where a pleading has been put in by the defendant : 
and I think the short an.swer to the learned counsel’s 
argument on that point is that the rule is not intend- 
ed to apply to a case where the defendant has not put 
in a written statement. It should be noted that in 
this case where the claim is for unliquidated damages, 
even if a written statement had been put in, it would 
not have been necessary for the defendants to deny 
specifically the damages ; it •would have been quite 
sufficient if they had pleaded generally to the damages 
and In that case even though all other material facts 
were admitted in the defence, there would still have 
been the necessity for some enquiry to be made either 
by the Court "which heard the case, or by the Official 
Referee or some other person to whom the Court 
might refer the enquiry, to ascertain the amount of 
damages to which the j)laintiffs would be entitled. 

The other point is that if the learned coun.sel was 
not right in relying on Order VIII, rule 5, still there 
was some evidence in the case, because the plaint in 
itself constituted evidence, inasmuch as it had been 
verified in accordance with the rules of the Court. 

Speaking for myself, I am not prepared to accede 
to that argument. First of all, I think the rule is 
that the plaintiff must give the best evidence he can ; 
and, if the plaintiff were alive and could come to 
Court it would be necessary for him to prove his case 
by producing evidence in the ordinary and well 
recognised way, and I should have thought that the 
Court would not be justified in allowing the plaiait 
to be put in as evidence of the facts on ■which he 
wished to rely. It is to be pointed out that the plaint 
is not verified by an afiidavit ; it is simply verified 
either by the signature of the party or parties or by 
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some person who is authorised to verify on his or t9i6 
their behalf. Ross & Go.. 

But it is said by Mr. Buckland that section 191 „ ®- 

of the Indian Penal Code shows that the plaint ought and OTHBm. 
to be considered as evidence in the case ; and there it 
was that I think he showed considerable ingenuity iir c.J. 


advancing the argument which he did in favour of the 
plaintiffs. I am bound, however, to say that I do not 
think that the argument is a good one, and for this 
reason : the j)oint is, that the plaint is evidence \>idc,a.u%e 
it is to be verified in accordance with the rules. 
If we look at section 191 of the Indian Penal Code^ 
we find this “ whoever . ... being bound by law 

to make a declaration upon any subject, makes any 
statement which is false, and which he either knows: 
or believes to be false, or does not believe to be true, 
is said to give false evidence.” Therefore, he argues 
that inasmuch as the plaintiff, if lie verified a 
statement in his plaint which he either knew or 
believed to be false, might be proceeded against under 
section 193, because he would have been taken to have 
given false evidence, his plaint ought to be considered 
as evidence in the case. The answer to that is this : I 
think that the object of the Legislature is pretty clear. 
First of all the object of the rule insisting upon the 
verification of the plaint is clear, namely, that it was 
thought desirable to insist uiion some guarantee that a 
false or totally trivial claim should not be put before the 
Court. There would be no such guarantee by simply 
requiring a man to make a verification oE the claim, 
unless there was some sanction. Mr. Buckland says- 
that the sanction is section 191. I think i t is clear that 
section 191 was framed in the way in which it stands- 
for this reason. It was the obvious intention of the 
Legislature to bring such a case, namely, the verifica- 
tion of statement in the pleadings by a person who 
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knew them to be untrue within section 193. Section 
193 deals with the case of a man intentionally giving 
false evidence iiml the method the Legislature employed 
for bringing such case as I have referred to within 
section 193 was to say that if a man being bound by 
law to make a declaration upon any subject makes 
any statement which is false to his knowledge he 
shall be deemed to give false evidence. The words 
are “he is said to give false evidence,’' and those 
words are employed simply for the purpose of bringing 
the case within section 193, and for no other puri>ose. 
With great deference to the learned counsel, I think 
it would be unreasonable to conclude from tliat section 
that it was ever intended that a plaint which has 
the usual verification by the plaintiff could be adopted 
by a Court of justice as sufficient proof of the facts 
which are contained in the plaint. 

Therefore, I am of opinion that the two grounds 
upon which the learned counsel has i-elied cannot be 
upheld. 

Before I conclude my judgment, I would like to 
say one word, from the general point of view. Of 
course, if we had found in the rules or in the statutes 
any provision giving the learned .Judge a jurisdiction 
to deal with the case in the way he has done, we 
should have been bound to follow it. But I cannot 
help saying that it would be undesirable if a suit 
such as this were adjudicated upon without any 
evidence, in the real sense of the word, given by the 
plaintiff, where the claim is for unliquidated damages. 
The learned counsel in the course of his argument 
when I put the question to him, had to admit that 
in a very large number of cases where the claim is for 
unliquidated damages, the damages are inflated. It 
may be that in some cases they are intentionally in- 
flated, but in most cases they are quite unintentionally 
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inflated. The question of tbe proper measure of 
daniage.s is one of the most diiflcult questions that a 
Court of justice has to deal with, and in many cases of 
unliquidated damages the amount which is put in 
the statement of claim is found to be wrong when 
the case comes to be investigated, and the amount 
of damages to which the plaintiff is actually entitled 
is different from that which the plaintiff has in- 
serted in his plaint. Therefore, it shows the desir- 
ability and necessity in such cases, when the defend- 
ant does not appear, that the plaintiff shoakU be 
called upon to prove all the material facts which are 
necessary for the proof of his case, that is, not only the 
cause of action upon which he relies, but also the 
actual amount of damages which he has in fact sus- 
tained. I think that if this course is not i)ursued, 
injustice may be done. 

The appeal is, therefore, allowed. 

With regard to costs of the appeal, I do not see any 
reason for interfering with the ordinary rule that 
costs should follow the event. Therefore, the appeal is 
allowed with costs. The facts uj)on which the defend- 
ants rely have been verified by an affidavit, and the 
learned counsel for the plaintiffs Irankly admitted 
that he had no reason to supimse that they were not 
as stated in the affidavit. 

Therefore, I think, that this ea.se should be re- 
manded for hearing and that the defendants should 
have leave to put in a written statement of defence, 
and to call such evidence, as they may think desirable, 
in support of their case. With regard to the cust.s of 
the application for stay of execution, in my judgment, 
each party should pay his own costs. 

WooDEOFl’E .1. In mj’ opinion no decree can legally 
be given in any case without evidence, except in cases 
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of suits governed by the iirovisions of Order XXX VIT 
of the Civil Procedure Code. According t,o rule 2, 
sub-rule (2) of that Order, in default of obtaining leave 
to appear and defend or of appearance and defence in 
pursuance thereof, the allegations in the plaint .shall 
be deemed to be admitted and the plaintiff shall be 
entitled to a decree for any .sum not exceeding the 
sum mentioned in the summons. This, in my opinion, 
is strong evidence of the intention of the Logislatni'e 
that it is only in such cases that the allegations in the 
plaint should be deemed to be admitted and amount 
to pi’oof on which a decree may be founded when there 
is no written statement and the defendant does not 
appear. 

The procedure in this country is not that which 
prevails in Enelaud. In my experience the practice 
sought to be upheld by the respondents has not 
hitherto jirevailed in this Court where it has always 
been the practice in undefended cases to take 
evidence as defined in the Evidence Act, viz., oral 
statements of witae.s3es and documents proved before 
the Court. The cursas curim may be looked at when 
interpreting the terms of the Civil Procedure Code. 
There is, in my opinion, nothing in the decision [Gal- 
sfaun V. Sritc/iisonCl)] to which I was a party and in 
which judgment was also delivered by the late Chief 
Justice, which justifies the contention which has been 
advanced by the respondent before us. In thi.s case 
the plaintiff gave evidence and proved his claim, Imt a 
question of stamp aro.se. The defendant eiitered 
appearance but did not tile a written statement. The 
Code, however, is clear. The case does not fall utuh-r 
Chapter XXXVII, for the suit was ba.sed upon an 
alleged breach of contract claiming uuliquidatc.l 
damages. 


(1) (1912) I. L. E. 39 Calc. 789. 
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The decree has been sought to be justified by an 

application of rule 5, Order VIII of the Civil Proce- Boss & Go. 
dure Code and by the argument that verification of 
pleadings dispenses with evidence. As all pleadings and Others. 
in this Court are verified, this latter contention is 
simply a re-statement of the argument that a decree J. 
can be given on pleadings without evidence in un- 
defended cases. This contention is a novel one. 
Verification does not. in my opinion, dispense with 
evidence. But it is merely a form of giving authen- 
ticity to the pleadings. The object of the verification 
of the plaint is to fix on the plaintill the respon- 
sibility for the statements which it contains and to 
afford a guarantee of his good faith. Seethe case of 
Basdeo v.Johii Smidt(l). Verification, in my opinion, 
is not evidence on which a suit can be decreed, 
whether the adversary does or does not appear. 

Because a false verification may be the basis of a 
prosecution under section 191 of the Penal Code, 
as coming within the definition of “False Evidence” 
for the purposes of the Penal Code, that does not 
make a yeriflcation evidence on which a decree can 
be founded in a civil suit. 

Moreover, under Order XIX of the Code tlie Court 
may allow facts to be proved by affidavit, but the Code 
expressly stipulates that the affidavit must be confined 
to facts within the pemonal knowledge of the depo- 
nent, except in cases of interlocutory api>lications on 
which he is permitted to speak to his own belief. 

This knowledge by no means always exists in the 
case of verification of pleadings ; and the piusent case 
is an illustration in point— -the plaint having been 
verified by the attorney of the plaintiffs who states 
that the allegations in the plaint are based on informa- 
tioa received by him and believed by him to be true, 

. (1) (1899) I. L. R. 22 AH. 55, 60. 
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It is then said that under Order Vlli, rule .5, this 
procedure can be justified. This rule, in niy opinion, 
has obviously no application. Order VIII is headed, 
as appears from the title of the chapter, “ Written 
statement and set-off,” and the rule assumes e.Kistence 
of a pleading of the defendant ; for it stales “ lliai {‘very 
allegation of fact in the plaint, if not (UjnkHl sp(M'i- 
fically or by necessary implication, or stated to ))e not 
admitted in the xficutling of the defendant, sindl be 
taken to be admitted excejit as against a person nndt.'r 
disability.” This section is really a rule of const laic- 
tion of the defendant’s pleading. It cannot be said 
that a fact is admitted until one looks at the written 
statement. This rule does not apply where there is 
no written statement at all. The law says as a rule 
of construction, that if there is a written statement 
and the fact as alleged in the plaint is not denied, then 
the written statement must be so construetl as to be 
taken to have admitted such, allegation. The rule 
does not, in my opinion, justify the i)assiiig of a 
decree on no evidence where there is no written 
statement. 

Under Order IX, rule 6, where the plaintilfs appear 
and the defendant does not appear when the suit is 
called on for hearing, then if it is proved tliat the 
summons was duly served, the Court may proceed 
ex parte. “ Proceed ex parte ” means “ proceed to take 
and determine on evidence ” and this is what the sum- 
mons in the suit says. The summons does not say 
that on failure to appear the plaintiff is entitled to a 
judgment by default, but on the defendant’s hdluiv t(j 
appear the ease will be heard and determined ex parte, 
that is, in liis absence by the taking of evidetice. 

In my opinion, tire decree having been made 
without evidence cannot be supported. As the phtint- 
iff did not tender any evidence, strictly .speaking the 
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suit slioulcl be dismissed. But M r. Langford J ames, 
wlio appears on behalf of the appellants, does not 
insist on this or contend that we have no jjower to 
remand. So I need not discinss this question. 

The decree will, therefore, be set aside and the case 
will be remanded in order to be reheard after giving 
the defendants an opportunity of filing written state- 
ment and of adducing evidence. The circumstances 
on which reliance is placed as entitling the defendants 
to defend the suit are not contested. 

In my opinion, the appellant is entitled to his 
costs of this appeal. 
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Mookbejee .j. I am clearly of opinion that there 
has been no trial of this suit in conformity with the 
procedure prescribed by the Legislature, and that the 
decree in favour of the iilaintiffs cannot possibly be 
supported. Mr. Backland, who has made a strenuous 
endeavour to support the decision under appeal, has 
conceded that the procedure adopted for the trial of 
this suit is novel: but he has argued that noveltj’^ 
did not necessarily indicate departure from law. This 
may be conceded. But when recourse is had to a 
novel p-ocedure, which has escaped the attention of 
generations of Judges, if the legality of the procedure 
is called in question, the matter undoubtedly deserves 
careful scrutiny. 

The very brief history of this litigation which 
involves a sum of over Rs. 17,000 may be stated in a 
few words. On tlie 24th January, 1916, the plaintiffs 
lodged the plaint in this Court for recovery of 
Rs. 17,578-13-8 from the defendants as liquidated 
damages for breacli of a contract alleged to have been 
made on the 21st December, 1914. Summons is said 
to have been served upon one of the partners of tlie 
defendant firm on the 10th February, 1910. The suit 
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came on for trial oiiTk^ ISfcli Marcli, DIO. Up to that 
stage, tlie defendants Lad not entered apjieanincc or 
filed a written statement ; but Mr. Gregory appeared 
on that day on their behalf and asked for leave to 
defend. Leave was peremptorily refused. The 
plaintiffs, however, did not adduce any evidence; 
and the following order was thereniam recorded : 
“Judgment for tiie amount claimed, <1 per cosit. on 
decree. Costs on scale No. 1.’' We are now invited 
to set aside this decree as not founded on any legal 
evidence. 

It is an elementary principle, which forms the 
basis of all legal procedure, tiiat no litigant is entitled 
to obtain relief from a ’Court of justice unless he 
establishes to the satisfaction of the Court that his 
claim is well fomicled. Tested in the light of thi.s 
principle, how does the claim of tlie plaintiffs stand ? 
They examined no witne.sses ; how did they then 
lirofess to have established their claim to tlie satis- 
faction of the trial Judge? The judgment itself does 
not throw any light on this point. But Mr. Bucklaud 
has invoked the assistance of two doctrines, vx?,., firat, 
the principle of admission i)y iron-traverse, and, 
secondly, the principle that allegations in a plaint duly 
verified form legal evidmce whereon a judgment may 
properly be based. 

As regards the first brancli of this contentioii, tiie 
principle invoked is embodied in rule 5 of Order 
VIII of the Code of Civil Procedure, and is expre.ssed 
in these terms -. “ Every allegation of fact in tlie plaiiit, 
if not denied specifically or by necessary implication 
or stated to be not admitted in the pleading of the 
defendant, shall be taken to be admitted e.xcept it.s 
against a person under disability; provided tlie Oouit 
-may in its discretion require any fact so ad suit ted to 
be proved otherwise than by such admission.” Tlie 
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plain reading of the rule, which is really a rule o£ 
construction of pleadings, is that it is limited in its 
application to cases where there is in fact a pleading 
of the defendant. Mr. Bnclcland contended that it was 
not logical to distinguish between cases where thei-e 
is a pleading by thedefendant and cases where there is 
no ideading by the defendant. We are not concerned, 
however, with the question wdiether the j)rinciple 
embodied in rule 5, which I may observe parentheti- 
cally, was for the first time introduced into , the Code of 
this country in {^Ammdmoyee Choivdhoorayan 

Y. Sheeb Chunder i?o.?/ (l)], can or cannot be defended 
on logical grounds ; we have to apply it as we find it 
framed by the Legislature, and, in my opinion, its very 
phraseology shows that it has no application to the 
present case. Apart from this, the plaintiffs have to 
overcome an additional difficulty, because rale 3 lays 
down that “it shall not be safflcient for a defendant 
in his written statement to deny generally the grounds 
alleged by tlie plaintiff, but the defendant must deal 
specifically with each allegation of fact of which he 
does not admit the troth, except damages'’ This rule 
is based on Order XIX, rule 17, of the rules of tire 
Supreme Court of England. That rule must be read 
with Order XXT, luile 4, which is in these terms : “ No 
denial or defence shall be irecessary as to damages 
claimed or their amount, but they shall be deemed to 
be put in issue in all cases, unle,ss espres.sly admitted.” 
Although there is !io provision in our Code correspond- 
ing to Order XXT, rule 4, of the rules of the Supreme 
Court of England, I think we can legitimately put the 
.same construction upon Order VIII, rule 3, as has been 
put in England upon Order XIX, rule 17. Tiiat 
interpretation will be found explained by Mr. .lust ice 

(!) (18(52) 9 Moo. I. A. 287. 
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Hawkins in the case of Wood v. Tho Hurl of Durham 
(1). [t is plain that in the pcesc-iit ca.se <naMi if the 
defendants had entered appearance and liied a. written 
statement, it would not have bean oblip'atory upon 
them to plead specifically as to the amount of dafuaps's ; 
and merely because they did nor. appear, limy cannot 
be in a worse position than what, tlmy would liuve 
occupied if they had appeared and tiled a written 
statement. I may add that if tlie cf)iir(‘ntion of th:‘ 
respondents were to prevail, tlia provisi<nis of Ordiw 
XXXVII which are ai>plicd)le to siKM-i:d classc.s <it 
negotiable instruments would be entirely supertlu- 
ous. If what is contended by the respondents is well- 
founded and can be legitimately done in all classes 
of cases, why should the Legislature provhle a sp udal 
procedure in Order XXXVII? I, theroforiu hold 
without hesitation that the plaintiffs are not entitled 
to succeed on the basis of implied admission of t iieir 
claim by tlie defendants. 

As regards the second branch of the contention, it 
has been argued that as the plaint was duly verified, all 
the allegations therein must be deemed to be evidence in 
favour of the plaintiffs against the defendants and 
should be treated as material for the basis of the judg- 
ment of the Court. In support of this contention, reli- 
ance has been placed upon the decision of the Allahabad 
High Court in the case of Queen-Empress v. Mehrban 
Singh (2). In my opinion, that argument rests on no 
solid foundation. A comparison of tlie terms of sec- 
tions 191 and 193 of the Indian Penal Code shows 
that a person who- makes a false affidavit is deemed 
to give false evidence, in order that he may bo pun- 
ished under section 193 of the Indian lAnal Code. 
Indeed, the inference may be legitimately di'awn from 
the language used in section 191 read with section 193 

(1) (1888) 21 Q. B. n. 501, 508. (2) (,188i) I, L. U. 6 .\!1. Crefi, 
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tliat a verified statement would not be “ e vidence ” 
bnt foi‘ the special provision of section 191 which has 
been enacted for a special purpose. 

In this connection, reference may usefully be made 
to the procedure prescribed by the Legislature for the 
trial of a suit in which the defendant does not appear. 
Order IX, rule 6, lays down that “ where the plaintiff 
appears and the defendant does not appear wdien the 
suit is called on for hearing, then, if it is proved that 
the summons was duly served, the Court masr proceed 
ex parte." The next stage is described in Order 
XVIII, I'ttie 2, which lays down that “on the day 
fixed for the hearing of the suit or on .any other day 
to which tlie hearing is adjourned, the party having 
the right to begin shall state his case ami produce 
his evidence in support of the issues which he is 
bound to prove.” If the contention of the respond- 
ents were weli-foundetl, the Legislature would no 
doubt have stated that wliere the defendant lias not 
appeared, the case may be decreed on the basis of the 
allegations made in the verified plaint. Reference 
has been made in the couise of argument to the 
decision of the Allaliahad High Court in Bernina v. 
John Srnidt. (1) which exphiins the value and object 
of verification. That certainly does not support ibo 
conteufon of the respondents. A vcrilication is 
required with a view to discourage, if not, to prevetif. 
the institution of false suits; the Logishtlure never 
contemplated that verified statements should be t reatcd 
as evidence on behalf of the iilaintiff jigainst ih<' 
defendant. This view is confirmed on an examination 
of the provisions of the Code as to tlu* tist' of 
affidavits in evidence. Order XIX detines tie' ci renin- 
stances in which affidavits may be used as evidence 
aud specifies the limitations subject to which this is 
(1) (1899) I L. li. 22 All. fiO. 
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Mookerjee 

J. 


pemiissible. If tlie Goatenfcioa of the respondents 
were to preYail, the provisions of Order XIX would 
be superfluous. It is worthy of note that section 1)6 
sub-section (^), of the Code of Civil Procedure allows 
an appeal from an original decree passed ex parte; it 
is difficult to conceive how sucli an appeal can be of 
any assistance to the defendant, if there is noevideiice 
on the record. 

Reference has also been made to section 47 of 
the Divorce Act which, I should liave tiiouglit, was 
against the view put forward by the respondents. If 
a verified plaint could always be treated as evidence, 
it was superfluous to make a special provision in the 
Divorce Act. 

In my judgment there is no possible escape from 
the conclusioji that there is no legal evidence on the 
record on which the decree made in favour of the 
plaintiffs may be supported. 

The question next arises, wdiat course should nuvv 
be pursued. Mr. Langford .Tames, in my opinion, 
would have been perfectly justified if he had seriously 
pressed his contention that as the plaintiffs are lu)! 
shown to have offered or, indeed, to have been even 
ready with any evidence in tlie trial Court, the appeal 
should be allowed and thesttit should stand dismissed. 
I am reluctant, however, to adoi)t this course, on the 
Ijresent occasion, for I feel doubtful how- far the 
conduct of the plaintiffs might or might not have been 
affected by the novel procedure which, w'e were 
informed in the course of the argument, wus adop:ed 
in the trial Court. That \xe are entitled to remand 
the case for trial is, 1 think, oitvious. Section 564 of 
the Civil Procedure Code of 1882 which provided that 
the Appellate Court shall not remaiul a ease for a 
second decision except as provided in section .5()2. does 
not re-appear in the Code of 1908. Oousmjueu! ly. 
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although there is a *Jt '^cannot legitl- bo^Xco. 

cettalu '>17 ““'/"“'““owere are restricted 
mately be contended w ^ri order of remand and Othebs 

rherehya„dth.t we cauuot .^^o- that such au 
if the exigences „ „t opi„ion that, on J. 

order should be made. • ^ opportunity 

remand, the defendants will be 

to file a written statement , no . 0 

gained if this matter is left open 

[ desire to add, tinal y, ‘ n 'i^arte This 

be exercised when snits .Biiplioation, 

observation is, in M ,. But it applies 

Amritnath Jha v. DImnp . jiB,criptlon now 

with special force to j, claimed 

betore ns, where ‘ e„n- 

on the allegation that there las ^ c 
tract. 1 entirely agree with ^ •';;^‘“';,„gger- 

weiglity observations he lasuiaic . ■ ^ 

ated claims usually .f"’ , laiVcmti.iv into 
character, and the 5’. “ ^““t b. Iavotu. of 

all such claims betore a deciee i- 

the plaintiff. . tpis 

On these grounds I cqucin n ^ ^ ^ by 

appeal must he allowed costs t m ^ 

Mr. Justice Fletcher reversed, and tnc 

for trial. , , 

Aiypeal allGwed ; case remandtd. 

Attorneys for the appellants i P<u,k & Cm ^ 

Attorney for the respondents: J.^■ J 

0 . M. 

(1) (t871) 8B. L. l’v. 44, 48. 
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CRIMINAL REFERENCE. 


Before MooJurjee anl Bheeinlianhi^ JJ. 

''' BAY AH '-KHAN 

V. 

EMPEROR." 

Sureth^Duty of MagUtraie to inquire into fitness of each .^nretn on echhnce 
tahen hy him — D.degathn of inquirg to the police or others — Hejeciton 
of sureties on a police reqjort— Grounds of rejection — of control — 
Crimmal Proceiure Code {Act V of ISOS) 122. 

Under section 122 of the Cnminal Proc.idur^ Code, a Magistrate most 
personally hold a separate inquiry as to the j&tness of each surety and 
decide tlie matter on evidence taken for the purpose, and he cannot 
delegate to a police officer or other person the function entrusted hy law to 
hini alone. 

Suresh Chandra Basil Emperor {\)^ In re Ahdid Khan (2), lihhar Ali 
Mahomed \. Emperor (ft) and KaluA'Urza v. (4) followed. 

Queen-Empresi v. Pirthi Pal Singh {b).^ Emperor v, Tota (6), Emperor 
Y. Ghdam Mustafa {IX Emperor V. Bahmnt {S), Bhawani Singh v. King- 
Emperor {^), Kuig-Emjyeror Y. Par meshur {10)^ Eamammd Singh v. King- 
Etnjieror {ll). Jai Gohind y. Emperor {12)^ K ing-- Emperor w Kam Kha-n 
(13), Imqyerator v. Alahro (14), Emperor v. Kamal (15), Impierator v. 
Allalidino Emperor v. Haji Usman (17), Pirn AhduUa w Emperor 
{iS), Muhanimad Ibrahim V. Emperor (19) approved. 

Criminal Reference, No. 73 of I9l6, by G. Tindall, Sessic ns Jinige 

(10) (1904) t CV. L.,J. 459., , , 

(11) (19,08): 8 Ur. :L,J. 344., 

(12) (1 912) 13 Cr. L. J. 700 . „ 

(13) <l906)Pun]. Ilec. 18 . , 

(14) (1908) lO Gr., L. J. 225. 

(15) ; el908) ,i,0 Ck ,,L. ,J.. 23(1 O' 
,(l,6);(l9l1>l2'[Ur.'L.;J.(4U^^^ 

(17) (.1910) 11 Cr. L. 4. 497. 

(18) (1913) 15 Cr. L. J. 378. 
■(l9)(m4)T6Cr. L. J. 100. 


of Bankura, dated ]\[ay 13, 19lG. 

(1) (1904) 3 C. L. J. 575. 

(2) (190G) 10 0. W. K. 1027. 

(3) (1914) 1. L. R. 42 Calc. 70G, 

(4) (1909) L L, R. 37 Calc 91. 

(5) (1898) Ail. W, N, 154. 

(6) (1903) L L. R. 25 AIL 272. 

(7) (1904)I. L. R. 26 AIL 371. 

(8) (1904) T. L. R. 27 AH 293. 
,:(9)(1914)12 AILL. J. 1004. 
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Want of sufficient control over the person bound down is not a valid 
ground for the rejection of a surety. 

E(du Mirzav. Emperor (1)^ Jiva Natha Emperor 2), Queen-Empress 
V. Rahim BaJchsh id) and Sheikh Zikri v. Emperor (4 i referred to. 

The faets of the case were as follows. A proceeding 
under s. 110 of the Criminal Procedure Code was in- 
stituted against one Eayan Khan and others in the Court 
of the SubdiYisional Officer of Bankura, who by an 
order, dated the 1st December, 1915, bound down seven 
of accused, each in the sum of Es. 200, together with 
two sureties respectively in the like amount, to be of 
good behaviour for one year, and in default sen^-enced 
them to rigorous impi’isonmeu t for the same period. 
Two others were similarly directed to execute bonds 
with sureties to be of good behaviour for three years 
with the alternative of rigorous imprisonment for such 
term. 

On the 24rh and 26th January, 1916, each of the 
accused produced t wo sureties who filed the title-deeds 
of tlieir properties. The Magistrate, without himself 
holding an inqury into the question of the fitness of 
the sureties, referred the matter to tlie police in the 
following terms : 

To police for iocjuirj if the surety is fit ; forward documents ako/' 

The Sub-Inspector of Police thereafter .submitted 
the following report : — 

'‘The pniposed sureties are not lit. They Iiav'e not .sufficient con tr<d 
over the accused, ami they iuive no siifficieat (property) to pay tiie amount 
in case of clefauU ; so under the circumstances I cannot recommeiui tlusd' 

The Magistrate, thereupon, rejected the sureties 
offered by the accused and required them to furnish 
otliers instead, with the result that the persons bound 
down were sent to jail. On the 13th May, the Sessions 
Judge of Bankura referred the ca.ses of nine of these 
persons to the High Court, under s. 438 of the Criminal 

(1) il909) I. L. 11. 37 Calc. 91, 101. (3) (1898) f. L. 11. Si.l Ail. -iui;. 

(2) (1914) 1C Bom. h. II. 1.38. , (4) (iSlll 12 All. L. .J. 785. 
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Procethu'd Code, recommending the iwer-sal of the 
Magistrate’s order refusing to accept the sureties. 

No one apiJeared in the Reference. 

Mookkejeeand Sheepshanks J.T. In a proceeding 
under section 110 oE the Criminal Procedure Code, the 
petitioners -were directed, on tlie 1st December, 1915, to 
execute bonds for Rs. 200 with two sureties each, to he 
of good behaviour for one year in some cases, and for 
tliree years in other cases, in default to undergo rigor- 
ous imiirisonment for their respective jieriods. Tiiis 
order was made by Mr. H. K. xMnllick, Babdivisional 
Magistrate, Bauknra. Onthe2tth and 26th January, 
1916, the petitioners produced two sureties each, who 
offered to stand as sureties, and filed documents of title 
relating to their properties. On the 28th January, the 
Magistrate recorded the following order : “ To police 
for inquiry if the surety is fit ; forward documents 
also.” As the police did not submit the report oa the 
day fixed, the case Wiis adjourned. The Sab-Inspector 
of Police subsequently reported in the following 
terms : “ The proposed sureties are not fit. They 
have not sufScient control over the accused and (hey 
have no sufficient (property) to pay the amount in ease 
of default; so under the circumstances I cannot re- 
commend this.” The Inspector of Police forwarded 
this report to the Magistrate with the note " Not re- 
commended.” The Magistrate thereupon recorded the 
following order on the llth February, 1916 : Riqcnuud. 
Let them furnish other good surety.” The j-esult was 
that the petitioners were all lodged in jail. The 
Sessions Judge has now forwarded the records to this 
Court with the recommendation that the order of t iie 
Magistrate be set aside, on the ground tliat the suiadies 
were rejected without judicial inquiry by the Magis- 
trate himsell 

, It is well settled that the question whether u 
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particular person wlio is offered as surety is or is not 
fit, witiiin tlie meaning of section 122 of tlie Criminal 
Procedure Code, must be decided by tbe Magistrate 
himself, and his decision must be based upon evidence 
taken for the purpose ; sureties offered should not be 
refused except after Judicial inquiry. This view is 
supported by a long line of cases in this Court which 
are binding upon us and our Subordinate Courts, 
Suresh Chandra Basil v. Emperor (1), In re Abdul 
Khan (2), Akbar Ali Mahomed v. Kitiy-Emperor (3), 
Kalti Mirza v. Emperor (4). In the case last men- 
tioned, Ooxc J. doubted whether the inquiry might 
not be delegated to a Subordinate Magistrate. Ryves 
J., however, followed what has undoubtedly been the 
consensus of opinion in all the superior Courts in this 
country, namely, that the Magistrate should himself 
hold the inquiry into the fitness of the proposed 
sureties, and cannot call upon other persons to exer- 
cise the functions which are entrusted by law to him 
alone. Amongst the cases in Allahabad, reference 
may be made to the decisions in Queen-Empress v. 
Pirihi Pal Singh (p). Emperor v. Tota i.6), Enqoeror v. 
Ghularn Mustafa (7), Emperor v. Balwant (8), 
Bhatvani Singh v. King-Emperor (9). The same view 
has been adopted in the Cotu't of the .Judicial Com- 
missioner of Oudh, King-Emperor v. Parmeshur (10), 
Bamanand Singh v. King- Emperor (11), Jai Govind v. 
Emperor (12). A similar view has been adopted by 
the Chief Court of the Punjab, King-Emperor v. 
Kaim Khan (13) : and also by the Court of the Judicial 
Commissioner of Sind, Imperator Mahro (14) 


(1) (1904) 3 C. L. J. .575. 

(2) (1906) 10 0. W. N. 1027. 

(3) (1914) I. L. U. 42 Cale. 706. 

(4) (1909) I. L. K. 37 Calc. 9l. 

(6) (1898) All. W. N. 154. 

(6) (1803) I. L. R. 25 M. 272. 

(7) (1904) 1. L. R. 26 Ail. 371. 


(8) (1904) I. L. R. 27 All. 293. 

(9) (1914) 12 .411. L. J. 1004. 

(10) (1904) 1 Gr. L. J. 459. 

(11) (1908) 8 Cr. L. .J. 344. 

(12) (1912) 13 Or. L. J. 760. 

(13) (1906) Pnuj. Rec. 18. 

(14) (1908) 10 Gr. L. .J. 225. 
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Etnpei'or y. Kamal Q), Imperator y. Allahclino {2}, 
Emperor v. Raji Usman (3), Pirn Abdulla v. 
Emperor (A), Aluhammad Ibrahim y. Emperor (p). 
We accordingly accept the recoinniendation o! the 
Sessions Judge, set aside the order of the Magistrate, 
dated the llth Pebrnary, 1916, and remand the case to 
him in order that he may inquire into the dtness of 
the sureties offered, upon such evidence as may l)e 
adduced before him on behalf of the accused. It may 
be added that, as there are several accused persons 
each of whom has offered two sureties, the fitness of 
each person must be separately determined. A general 
order without investigation of the circumstances of 
each of the sureties is obviously not contempb-'.ted 
by the law. 

As the question of fitness of each surety will be 
determined by the Magistrate after itiquiry, it is not 
necessary for us to specify the elements to be taken 
into consideration by him ; but witli reference to the 
observation in the Police report chat sureties should 
be rejected if they do not show that they have 
sufficient control over the accused, we may draw the 
attention of the Magistrate to the fact that according 
to the decisions of this Court, this is not a valid 
ground for rejection of a surety, Kalu Alirm v. 
Emperor (6). The same view has been adopted by 
the Bombay High Court in a recent case \_Jiva N'atha 
V. Emperor (7)], though a somewhat different view 
is possibly indicated in QueeruEmpress v. Rahim 
Bakhsh (8) and Sheikh Zikri v. King-Emperor (9). 

Let the records be returned. 

E- H. M. Case renumded. 

(1) (1908) 10 Cr. L. J. 230. (5) (1914) 16 Or. L. J. 100. 

(2) (1911) 12 Cr. L. J. 410. (6) (190.9) I. L. E. 37 Oalc. 91, 101. 

(3) (1910) 11 Cr. L. J. 497. . (7) (19U) lOB.-jm. L. E. 138. 

(4) (1913) 15 Cr. L. J. 378. (8) (1898) I. L. R. 20 All 200. 

(9) (1911) 12 All. L. J. 785. 
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CRIMINAL REVISION. 

Sati/Ierson C. and Wcilmsley J, 

In the matter of KHETRA MOHAN GIRL* 

Crimhial revision — Practice — Time-limit of applications to High Court in 

criminal revision — Application made after the expiry of 60 days from 

the date of the order. 

As a matter of practice t be High Court will not, save in exceptional 
circumstances, entertain an application in criminal revision unless it is made 
within 60 days, excluding the time necessary to obtain copies, from the 
date of the order complained of. 

This was an application by way of motion, under 
s. 15 of the Charter Act (24 & 25 Yict. c. 104) against an 
order passed under s. 145 of the Criminal Procedure 
Code, by the Subdivisional Magistrate of Contai, on 
the 8th April, 1916. It was presented to the Criminal 
Bench of the High Court on the 19th June, and heard 
on the 20th and 21st. 

Babu Saroda Oharan Mylee appeared for the peti- 
tioner and moved their Lordships. 

[Walmsley J. Are you in time?] 

Taking into account the time required to procure 
the collies, I am in time. 

[Sandebson C. J. Under what law do you deduct 
the time taken for the copies ?] 

There is no provision in the Criminal Procedure 
Code or the Limitation Act (IX of 1908) for such 
applications, but 60 days’ limit has been fixed by 
analogy to Criminal Appeals, and section 4 of the 
Limitation Act would apply by reason of the same 
analogy. 

[Sanderson C. J. Even then the last day expired 

® Criminal motion against tlie order of the Subdivisional Officer of 

Contai, dated April 8, 1916. 
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last Saturday. Why did you not niove on the previous 
Monday ?] 

On Saturday your Lordships did not sit. It has 
been presented on the first day your Lordships are 
sitting since. There is no hard and fast rule of prac- 
tice that the application must be made within 60 days. 
If the Bench takes motions once a week, and ihe last 
day falls on a holiday, I would in that case have to 
make the application on the previous motion day, and 
this would practically curtail the period of 60 days 
by a week. If I have a just grievance, the application 
should not be barred simply because it is made a few 
days late. 

Sanderson C. J. Since yesterday I have caused 
enquiries to be made •with regard to the practice 
affecting this matter, and I find tlmt the well-known 
practice is that an application for revision must be 
made within 60 days from the date of the oi'der 
complained of. The Court has allowed an addition, to 
the 60 days, of the time which is necessary for 
obtaining copies. This is not a question of limitation 
but a rule of the practice of the Court to the effect 
that an application for revision must be made within 
a reasonable time. It is not an inflexible rule, and in 
exceptional circumstances the rule might be departed 
from. In this case the date of making over the copy 
to the applicant was the 1st day of .Tune, so that there 
was ample time to make this motion on one of the 
usual motion days, namely, Monday, the 5th of .Tune 
or Monday, the 12th of June. Yet this motion was not 
made until the 19th of .Tune when it 'V’as out of time. 
In these circumstances, we are of opinion that this 
application should not be entertained. 

Walmslbv J. concurred. 


E. H. M. 


Application ref used. 
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PRIVY COUNCIL. 


GIRJA BAI 

V. 

SADASHIV DHUNDIRAJ. 


P. C.^ 
1916 

Afmj 19 . 


im kWBkl ril®! TliE GOORT OF THE JllOICIill OOKHI/IISSIOHER, OEHTHAi 

PROVIHOES.] 


Hindu lam Joint family — Mitahghara law — Allegation of separation by 
one member of joint family — Expression of iniention to hold share 
separately foUoiced by suit for partition — Unequivocal and clearly 
expressed intention — Separation'' as distinct from dimsion of shares 
of property f 

In this case their Lordships of the Judicial Connnittee held^ on the 
facts, that the conduct of the plaintiff, a member of a joint Hindu family 
governed by the Mitakshara law, in indicating by a notice in a registered 
letter his intention to separate liimself and enjoy Ids share in severalty, 
coupled with a suit for partition was as unequivocal ” and clearly 
expressed ” an intention as could be made, and that it amounted to a 
separation with all its legal consequences. 

The rule of law applicable to cases of separation from the joint undi- 
vided family laid down in Suraj Narain v. Iqbal Narain (1) foIIowcHi 

ITowhere in the Mitakshara is it stated that agreement between all the 
coparceners is essential to the disruption of the joint status, or that tlie 
severance of rights can only be brought about by the actual division and 
distribution of the property held jointly. On the other liaiid, numerous 
authorities on the subject leave no room for doubt that “ separation,’’ 
which means the severance of the status of jointness, is a matter of 
individual volition. 

Separation from the joint family invcdving the severance of the joint 
status so far as the separating member is concerned, witli all t lie legal 
consequences resulting therefrom, is quite distinct from the ffe /acto 
division into specific shares of the property held until then jointly. One 

*■ Present : Lord Shaw, Lord Sumner, Sir John Edge and Me. Ammii 
Ali. 


(1) (1912) I L, B. 35 All SO, 87 ; L. B. 40 L A. 40, 45. 
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is a matter of individual decision^ the desire on the part of any one member 
to sever hi msoK from the joint family and to enjoy the hitherto undefined 
or unspecilied share separately from the others without being subject to 
the obligations which arise from the joint status; whilst the other is the 
natural resultant from his decision, the division and separation of his 
share, which may be arrived, at either by private agreement among the 
parties, or on failure of that by the intervention of the Court. Once the 
decision has been unequivocally expressed and clearly intimated to liis 
co-sharers, his right to obtain and possess the share to which he admittedly 
has a title is unimpeachable : neither the co-sharers can question it, nor 
can the Court examiao his conscience to find out whether his reasons for 
separation were well founded or sufficient : the Court has simply to give 
effect to his right to have his share allocated separately from the others. 

Madko Parshad v. Mehrbcm Deo Bunsee Koer v. Dmar'ka- 

nath(2')^ Appovier y. Eama Stihha Aiyan(Z)^ Joy Naram Gif i v. Girisk 
Chmder Myti (4) and VatoKoer v. Rowshun Singh (B) referred to. 

Appeal 76 of 1914 from two judgmeots and decrees 
(25th. July 1912) of the Court of the Judicial Commis- 
sioner, Central Provinces, respectively, reversing an 
order (23rd January 1911) and a preliminary decree 
(8th April 1911) of the District Judge of Nagpur in 
Civil Suit 20 of 1908. : ^ 

The representative of the plaintiff was the appel- 
lant to His Majesty in Council. 

The suit giving rise to this appeal was brought by 
one Harihar (husband of the appellant) for partition, 
and for possession of a one^hird share in the joint 
family properties (valued at 54 lakhs of rupees) of the 
joint Hindu family of which he and the respondent 
were members. 

The only question for determination on this appeal 
was whether the appellant was entitled, as the heiress 
and legal representative of her deceased husband, to 
Ms share of the properties in suit, and to a decree for 

(1) (1890)I.L. R.18Calo. l57; (3) (1866) 11 Moo. I. A. 75. 

L. E. 17 I. A. 194. (4) (1878) I. L. R. 4 OMc. 434 ; 

(2) (1868) 10 W. R. 273. L. R. 5 I. A. 223. 

(5) (1867) 8 W. R. 82. 
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partition. The decision of this question depended on 
whether before his death, on 17th June 1909, Harihar 
had ceased to be a member of the joint family with 
the respondents. If he died joint in estate, as the 
respondents contended, the suit abated on liis death, 
and his interest in the joint family property passed to 
the respondents by sirrvivorship according to the 
Mitakshara law of the Benares School by which the 
parties were governed : but if before liis death he had 
become separate in estate, as was contended by the 
appellant, she inherited his share and would be enti- 
tled to continue the suit. 

The following pedigree shows the relationship of 
the parties to the suit : — 

Bapuji. 


Atharam, Ram Cean-dra Jageshwar. 

[Died 1899.] [Died 1903.] [Died 1906.] 


Dhunbiraj-Dhundiraj Nilkant 

(Adopted SonV [Lefdt. No> ,8.] 

[Defdt. No. 7.] 1 

[Died 1910.] 


i 

Harihar. 

[The original 
Plaintiff died 
17th June, 1909, 
leaving Piaint- 
iif Appellant, 
Girja Bai, his 
sole widow and 
heireBs.] 


Sadashiv. Purushottam. Baliram 

{DefdL No. §.'] {Defdt. No. s.] [Defdt, No. 4.'\ 


The joint property consisied (inter ■ alia} of lands, 
houses and shops, and business carried on at various 
places. ■ 

During the life-time of Atmaram, the v/liole estate 
was under his managemeht and control, and at each 
place where business 'was carried on it was managed 
by one of the members of the joint family. 

Atmaram adopted the defendant Dh and i raj, and 
died on 5th December 1899. After his death di-iputes 
arose between Harihar on the one hand, and Ram 
Oharidra and Dhnudiraj on the other, and their relations 
towards one another became very strained. DhundiraJ 


19t6 


Girja Bai 
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became the chief manager in place of Atmaram and 
went to ret'ide at Nagpur, 

On l4th February 1902 Harihar and Jogeshwar 
gave notice to Dhundiraj that on account of the strain- 
ed relations existing between them they were desirous 
of having the estate liartitioned and of holding their 
shares separately, and demanded to know whether 
Dhundiraj and Ram Chandra would do this without 
recourse being had to a suit. In 1902 Harihar seiJarat- 
ed from the joint family and ceased to live as a 
member of it. He went to reside in a house of his 
own, and from that time continued ’separate from the 
other members of the family in food, residence, and 
worship. 

Ram Chandra died in 1903 and the matters raised 
by the notice of 14th February 1902 remained in abey- 
ance. Jageshwar died in 1906. 

On 1st October 1908 Harihar gave notice by regis- 
tered letter to Dhundiraj that he wished to have a 
partition of the whole of the joint family proper- 
ties, and to obtain his one-third share in severalty, 
and asked whether he was prepared to do this pri- 
vately and without delay. On 18th October Dhundiraj 
replied through his pleader asking Harihar not to 
have the properties partitioned, but suggesting that if 
he was deterniined to have the properties partitioned, 
there should be a friendly partition, Harihar himself 
making a division of all the properties into three 
parts, and taking one of them. 

On 21st October 1908 Harihar brought the present 
suit against his co-sharers Dhundiraj, Nilkant and 
their respective sons, for partition of the joint family 
estate, mud for sepaiate allotment", to him of his one- 
third share, alleging that the defendants had colluded 
to avoid partitioning the estate and giving him his 
share. 
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The defendants admitted the claim, and said they 
were willing to divide the estate. What took place 
before the District Judge is set out in the judgment 
of their Lordships of the Judicial Committee ; as also 
are the facts detailed which are said to amount to a 
separation by Harihar from the other members of the 
joint family. 

On IZtli June 1909 Harihar died, leaving his wi- 
dow, the appellant, as his .sole heiress ; and on 6th July 
she applied for substitution of her name as plaintiff 
in the suit in place of her deceased husband. The 
defendants opposed the application on the grounds 
that Harihar’s rights in the joint family properties had 
pa.«sed to them by survivorship ; that his widow had 
no right therein, and, consequently, was not entitled to 
maintain the suit which should be dismissed as luiving 
abated. 

The appellant thereupon filed a written statement 
that Harihar had unequivocally told the defendants of 
his intention to seimrate from them in estate, and had 
separated from them in mess and residence ; that a 
registered notice demanding partition had been .sent, 
and the suit was tlien tiled ; that Harihar’s one-third 
share was admitted, and that a preliminary decree 
would have been passed on the admission of the part{e.s 
had not delay been caused in various way.s by the 
defendants. It was contended that there had been a 
separation in estate in fact and in law and that the 
appellant was entitled to succeed to the right of her 
deceased husband. 

The defendants in a further written statement 
denied that there had been any unequivocal coranin- 
nication by Harihar of his intention to separate from 
them in me.ss and residence, and contended that, 
inasmuch as no judgment pr decree for partition hud 
been passed, and no partition had been in fact carried 
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out during Hariliar’s life, tbe family and the estate 
were still joint. 

The District Judge found on the facts that what had 
taken place between Harihar and the other members 
of the family amounted to a separation in residence^ 
messing and estate between hini and them; and that 
under the circumstances of the case, and on the autho- 
rity of various reported decisions which were referred 
to, Harihar had prior to his death ceased to be a mem- 
ber of the joint and undivided family ; and his widow 
was entitled to succeed as heiress to his one-third 
share and had the right to maintain the snit. 

Appeals from that decision and from the preli- 
minary decree preferred by the respondents were 
heard by Mr. H. V. Drake-Brockman (Jadicial Gom- 
missiojier) and Mr. H. J. Stanyon (Additional Judi- 
cial Commissioner) who reversed the order and decree 
of the District Judge, and dismis.sed the suit. 

The Court of the .Judicial Commissioner held affirm- 
ing the findings of the District Judge that Harihar had 
lived and messed separately, and that before filing 
his suit he did in clear and unequivocal terms commu- 
nicate to the defendants his earnest desire and fixed 
determination to convert his estate from a joint one 
into an estate in severalty ; but that there had been in 
fact no agreement amongst all the members of the 
family for a severance of their joint estate. The 
Court further held, contrary to various reported deci- 
sions referred to, that by the Mitaksliara law a separa- 
tion of title and interest amongst members of a joint 
Hindu family could only be effected by a decree of 
Court, or by an agreement come to by aU the members 
to separate, and that a declaration by one member of 
his intention and dete'rminatidn to be separate did not 
disrupt the family estate* 6r destroy the right of sur- 
vivorship. 
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On this appeal, 

Sir R. Fhilay, K. O., andA. Af. DiimiP, for the 
appellant, contended that on the concurrent findings 
of fact by both Courts below Harihar was, at the 
date of libs death, not a joint and undivided, but a 
separated member of the family, and that the one-third 
share in the joint properties to whicli he was admit- 
tedly entitled was not affected by any riglit of surviv- 
orship in the remaining members of the family. His 
share consequently passed on his deatli to the appel- 
lant as his sole widow and heiress. The case of Siiraj 
Narain v. Iqhal Narairi (1) was referred to and 
relied oh as laying down tlie law in the present case, 
and it was submitted that the “ unequivocal and clear- 
ly exipre.s.sed intention” which was held to be wanting 
in that case was, in the present ca.se, clearly estab- 
lished. ' 

De Grayther. K. C., and J. M. Parikh, for the res- 
pondents, contended that the appellant had failed to 
di.scliarge the onus which lay on her to prove that 
Harihar was separate in estate at the date of his death. 
The coparceners being collaterals, a partition of the 
joint and undivided property could only have been 
effected by an agreement between Harihar and the 
I’espondents declaring their intention to separate in 
estate, or by a decree for partition, and thei’e was no 
such decree nor any such agreement. Harihar alone, 
ignoring the wishes of the re.spondents, could not, by 
a declaration of his intention to separate in estate 
followed by a demand for a partition by sxrit, convert, 
his joint interest in the family property into a tenancy 
in common so as to destroy the respondents’ right of 
survivorship therein. On' Harihar’e death, it was sub- 
mitted, his share under the circumstances of this 
case would pass to the respondents by survivorship. 

(1) (1912) I. L. R. no All. 80 87 ; L. R. 40 I. A. 40, 45. 
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1916 Any single member of a joint family can ask for a 
OifijrB.u separation: see Mayne’s Hindu law, 7tli Ed., 331, 335, 

„ paragraph 270. But separation was distinct from 

Sadashiv r . , , , . 

Dhundiraj. partition ; the one is an alteration of title, the other is 
an alteration of property. The notice of 1st October 
1908 was, it was .submitted, only an expression of a 
desire that separation should be made, only a proposal 
for separation as it were. When Harihar brought his 
suit, was the property joint or separate? At that date, 
it was contended, he considered the property to be 
joint. At any rate it was not sufficiently separate to 
prevent his share from devolving by survivorship 
rather than descending to her who would inherit his 
property if he were separated. Reference was made 
to Pirthi Paly. Jowahir Smgh{\) and Appovier v. 
Rama Subha Aiyan (2). 

[Loed Shaw intimated that the Board was not 
prepared to recede from anything laid down in the 
case oi Suraj Narain v. Iqbal Narain (S)]. It -was 
then contended on the facts that there was not such a 
declaration of intention to separate, “unequivocal and 
clearly expressed” as is referred torn that case. The 
findings of the Courts below were, it was submitted, 
not concurrent. 

Sir R Finlay, K. C., replied. 

The judgment of their Loi-dships was delivered by 
May 19._ Ambbe Ali. This appeal from two judgments 

and decrees of the Judicial Commissioner’s Court in 
the Central Provinces of India arises out of a suit 
brought by one Harihar, since deceased, on the 21st 
October, 1908, in the Court of the District Judge of 
Nagpur. The object of the suit was to obtain a 

(l) (1887) r. L. B. 14 Calc. 493, .503 ; (2) (1866) 1 1 Moo. T. A. 75, 83. 

L. B. 14 I. A. 37, 42: (3) (1912) I. L. R. 35 All. 80 ; 
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declaration of his right to a one-third share in certain 
movable and immovable propercie.s, which till then 
had been held as appertaining to a joint undivided 
Hindu family, of which he had been a member, a 
decree for iiartition, and other ancillary reliefs. 

Harihar died on the 17th June, 1909, during the 
pendency of his suit, and the question in the case is 
whether at the time of his death he was separated 
from the joint family. If he was', his share would be 
inherited by his widow Girja Bai, the appellant ; if 
not, the defendants, respondents in this appeal, would 
take it by survivorship. 

The facts of the case are simple, and may be stated 
briefly. Bapnji, the common ancestor, left several 
sons, among them Harihar, the plaintiff in this suit ; 
two, Damoodiir and Balaji, died many years ago 
without 'any issue. Atmaram, the eldest, who became 
the manager of the family on Bapuji’s death, died in 
1899, leaving Dhundii’aj, the first defendant, the son of 
his brother Ram Chuuder, whom he had taken ia 
adoption. Dhundiraj became the manager after 
Atmaram’s death, and acted as such when this suit 
was instituted. He lias since died, and he is now 
represented by his son Sadashiv. Ram Chunder died 
in 1902, leaving Nilkantha, his son, and two grand- 
sons, all of whom are defendants in this action. 
Jageswar, another brother, died in 1906 without leav- 
ing any male issue. Thus, on the 21st October, 1908, 
when he brought his suit, Harihar was entitled to a 
one-third share of the joint property. It is alleged in 
the plaint that after Atmaram’s death “dissensions 
arose in the joint and undivided family,” and in 
consequence thereof two shops were set up at Parsoni, 
their place of residence,:One in the name of Hari- 
har, the other in that of Dhundiraj, and separate 
Ma/it-fc/iaffas (aecount-books) were opened in their 
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respective names. The plaintiff further alleged that 
for “ these reasons” he did not wish to continue as a 
me.mber of the joint family ; that he had coramuni- 
eated his intention to the defendants; and had, on the 
Ist October, 1908, served a registered notice on the 
first defendant, “the manager of the joint family,” 
and “as the defendants were col Insively putting off 
partitifiH and evading to give him his share he was 
obliged to bring this suit.” The cause of action was 
stated to have arisen on the 1st October. 1908, when he 
demanded partition and his ojie-tlurd share. 

The defendants admitted the plaintiff’s claim, and 
added that in answer to the registered notice, the first 
defendant had stated that he had no objection to a 
division of the , estate \yhich “ should be made by 
private persons without going to Courts.’' They 
further urged that as they were willing to divide the 
estate, the suit was premature and that they should 
not be saddled with co.sts. 

What took place before the District Judge subse- 
quent to the appearance of the defendants and the 
filing of tiieir w^ritten statement appears clearly from 
the judgment of the Judicial Commissioners under 
ai^peal. The learned Judges say:— 

“ The defendants entere.d appearance 00 the. 1 5th February^ 1909, and 
on the 9th March, 1909, it was admitted on their behalf that the plaintiff 
was entitled to have a decree for partition of a one-third share. As to the 
property to be divided, afte some controversy the parties were in "agree- 
ment except in respect of certain movables. The District Judge, being 
desirous of consulting the parties regarding the best mode of carrying out 
tbe partition, adjourned tiie case for their personal attendance to the 4th 
May, 1909. On that date the case was put off to tlie 10th May, 1909, at 
the instance of the defendants, who sought a compromise. Then there 
was a further adjournment to the 20th June, 1909, upon the ground that 
the illness of defendant Dhundiraj had prevented negotiations for a com- 
promise.” " - 

On Harihar’s death mi the" 17th .Tune, 1909, his 
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widow, Girja Bai, tbe present appellant, applied for 
substitution as the heir and legal representative of her 
deceased husband, and then the contest began. The 
defendants objected to her substitution, on the ground 
that at the time of his death Haribar was an undivided 
member of a Hindu joint family, and that on his 
decease his share passed to them by survivorship. 
On the 23rd January, 1911, the District Judge over- 
ruled their objections, and made the usual order for 
substitution in favour of the appellant. Tbe case then 
proceeded to trial, and on the 8th April, 1911, a pre- 
liminary decree was made directing partition of the 
joint estate by commissioners appointed for the 
purpose. 

The defendants appealed to the Judicial Commis- 
sioner’s Court both from the order of the 23rd January ^ 
1911, directing the substitution of Girja Bai’s name in 
place of her deceased husband, and from the pre- 
liminary decree of the 8th April following. The 
Judicial Commissioners in an elaborate and learned 
judgment have upheld the defendants’ contentious; in 
substance the conclusion at which they have arrived 
amounts to this : that no member of a joint undivided 
family under the law of tbe Mitakshara can separate 
himself from the joint family, or sever the status so 
far as he himself is concerned, without the consent 
of the others, or without an ellecti%’'e decree of the 
Court. 

The two following passages from the judgment of 
the Appellate Court will show that their Lordships 
apprehend correctly the decision of the learned 
Judicial Commissioners. In one place, dealing -with 
Harihar’saction,theysayr— 

“The defendants admitted what they could not deny, namely, that 
Hariharhad a joint one-third share with themselves which he was entitled 
to have partitioned ; but to confess -the "existence of a co-parcenary 
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interest is not the same thing as even a passive consent to the severance 
of that interest ; much leas is it tantamount to an agreement to divide. 
The defendants never denied the title of Harihar, either before or after 
tlie suit, but they were all along averse to a partition, and, up to the day 
of his death, sought to compromise the suit by inducing him to abandon 
his desire to break up the joint estate. When he died the case stood 
adjourned in order that a compromise might be effected, and, in the 
circumstances, the only compromise (once the share of Harihar and the 
estate to be divided had been admitted), which defendants could liave 
sought, was an abandonment of the partition. The pleadings merely 
indicate what had already taken place, namely, that Harihar had finally 
decided to sever his estate, and had demanded that this should be done.” 

And again ; — 

“It remains therefore to decide, whether, as claimed by the plaintiff, 
Harihar alone, despite the wishes of the other co-parceners, could, by setting 
up an intention to separate followed by a demand for partition, convert hi& 
loint sliare into a tenancy in common, so as to destroy the defendan ts 
right of survivorship therein ; his title as co-parcener, and the extent of 
his share being admitted by the defendants. If this is the law, then the 
plaintiff must succeed. If, on the other hand, agreement between the ail 
coparceners in pursuance of an intention to divide was necessary to cause 
the severance of interest claimed by the plaintiff, then the appeals of the 
defendants now before us must prevail.” 

Their Loi-dships regret they cannot assent either 
to the inferences of law sought to be derived from the 
undisputed facts in the case, or to the principle on 
which the leiirned .Tudges purport to base their jndg- 
ment. 

Their Lordships think it necessary to refer again 
briefly to some of the circumstances with regard to 
Which the Appellate Court appears to be under a mis- 
apprehension. As already stated, Atmaram, theeldest 
brother, who, on Bapnji’s death, became manager, 
died in 1899. Disputes in the family, as Harihar 
alleged in his plaint, arose shortly after his death. 
On the 14th February, 1902, Harihar and Jageswai*, 
who was alive at the time, wrote to Dhundiraj, who 
had become manager in his adoptive father’s place, 
intimating their wish to separate themselves from the 
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And the mode in which this should be done 

'' toSarl’evidently not satisfied with the dehiy that 
had taken place in the reply, brought his suit three 
dSs after the defendant's letter. Written statements 

we^re filed on the 15th February, 1909, and on the 9th 
March following, the District Judge recorded the 
follov^ing additional statement, as he calls it, by the 
defendant’s pleader : “ The defendants do not deny the 
plaintiff’s right to claim one-third share in the joint 
femily property, both movable and immovable. The 
plaintiff’s suit is not premature, but he wilV not be 
entitled to his costs because we were ever willing to 

give him his share. , a 

The District Judge’s order made on that date is 
sisn'ificant. After stating that neither the plaintiff s 
right to claim partition nor the extent of his share is 
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denied, lie says : “ Under these circumstances, I think 
it necessary to have the parties before me in person, 
so that I may ascertain from them how the partition 
is to be ejected.” 

It appears to be absolutely clear that on the 9th 
March, 1909, the parties were of one mind on the 
question of partition. The plaintiff demanded a 
division of the joint family property. The defendants 
had agreed, perhaps at first unwillingly, to the demand, 
which they could not resist. The only question that 
remained for the Court to determine was the best mode 
of effecting the division. Their Lordships are unable 
to see on that date any disagreement or averseness in 
fact to the plaintiff’s demand on the part of the defend- 
ants. All his acts subsequent to the registered notice 
evince a fixed determination to sever himself from the 
joint family. With reference to these acts, the Judi- 
cial Commissioners say as follows : — 

“ Rao Bahadur Bapucao Dada, a well-known pleader of this Court, ex- 
amined as the fourteenth witness for Harihar’s widow, has proved that 
Harihar refused all proposa’s to continue in a state of joiutnesS after he had 
sent the letter of 1st October, 1908 ; that he persisted in his demand for a 
share ; and that his demand not being promptly complied with, lie filed the 
present suit. lie himself bought the stamp, and first asked Mr. Bapurao 
Dada, the family lawyer, to . institute the litigation ; but finding him 
disinclined to do so, because he was engaged in mediating to bring about a 
compromise, Harihar had the plaint presented by another legal adviser 
leaving Mr. Bapurao Dada to appear for the defendants.” 

And they go on to say — 

“ Upon these facts we have no hesitation in coming to the oouciuaions — 

“ 1. That before filing the suit Harihar did in clear and unequivocal 
terms oommuuicate to the defendants his earnest desire and Ids fixed inten- 
tion to convert his estate from a joint estate into an estate in severalty.” 

The learned Judges, however, as already observed, 
held that this was not sufficient to constitute a sever- 
ance of the joint status. 

In the case ot Suraf Namin v. Iqhal Narain {1), 
(1) (1912) I. L. E. 35 All. 80 ; L. B. 40 I. A. 40. 
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the rule of law applicable to cases of separation from 
the joint undivided family was laid down by their 
Lordships in the following terms 

“ What may amount to a separation or what conduct on the part of 
some of the members may lead to disruption of the joint undivided family^ 
and convert a joint tenancy into a tenancy in common, must depend on 
the facts of each ease. A definite and unambiguous indication by one 
member of intention to separate himself and to enjoy his share in 
severalty, may amount to separation. But to have that effect the intention 
must be unequivocal and clearly expressed.” 

It would probably be enough for the determination 
of this appeal to say that nothing could be more un- 
equivocal or more clearly expressed than tbe conduct 
of Harihar in indicating his intention to separate him- 
self and enjoy his share in severalty by the notice of 
the Ist October, 1908, coupled with this suit, and that 
these acts amounted to a separation with all its legal 
consequences. 

But as the question of the effect on the joint status 
of such an intention has been raised in this case in 
a direct and concrete form, their Lordships think it 
fit to discuss the principle somewhat more fully than 
was nece.ssary in Suraj N' train v. Iqlyal NarainQ.). 

In the Hindu law, “ partition ” does not mean 
simply division of property into specific shares ; 
it covers, as pointed out by Lord Westbury in 
Appovier’s Case (2), both “ division of title and 
division of property.” In the Mitakshara, Yijnanes- 
wara defines the word vibhaga which is usually 
rendered into English by the word “partition,” as 
the “ adjustment of divers rights regarding the 
■whole by distributing them in particular portions 
of the aggregate.” Mitca Misra explains in the Viro- 
mitrodaya the meaning of this passage : he shows 

(2) (1866) 11 Moo. I. A. 75. 
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that the definition of Vijnaneswara does not mean 
exclusively the division of property into specific 
shares as alone giving right to property, but includes 
the ascertainment of the respective rights of the 
individuals, who claim the heritage jointly. He says 
(Sarkar’s translation, chap. I, sec. 36) : “ For partition 
is made of that in which proprietary right has already 
arisen, consequently partition cannot properly be set 
forth as a means of proprietary right. Indeed, what 
is effected by partition is only the adjustment of the 
proprietary right into specific shares.” The Viro- 
mitradaya is a commentary on the Mitakshara, the 
value and importance of which have been repeatedly 
recognised by the Board. So far as their Lordships 
are aware, nowhere in the Mitakshara is it stated that 
agreement between all the coparceners is essential 
to the disruption of the joint status or that the sever- 
ance of rights can only be brought about by the 
actual division and distribution of the property held 
jointly. If this were so and there wmre minors in a 
joint undivided family, partition would be impossible 
until they had all attained majority, a position which 
is expressly combated and negatived in the FiVo- 
mitradaya (chap. II, sec. xxiii). In fact later writers 
leave no room for doubt that “separation” which 
means the severance of the status of jointness is 
a matter of individual - volition. For example, Nil- 
kantha the author of the Vyavahara Mayukha (chap. 
IV, sec. iii, Mandlik’s translation, p. 38), e.xpressly lays 
down that “even when there is a total absence of 
common property a partition is effected by the mere 
declaration ‘ I am separate from thee,’ for partition is 
a particular condition of the mind, and the declaration 
is indicative of the same.” Tire Sarasvati-Vilasa 
gives expression to the same view. After quoting 
the definition of various earlier writers, it says : 
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‘.from thio it it taowa that 
partition can be effected by mere ‘ 

translation of Hindn Law Books on Inlmi tanoc. 
p ‘ 1S2) Their Lordships are aware that the T aj/ava- 
te m Uayukha is not recognised as an an nor.ty tn 
[Z Benares schools they refer, however, to tae drctum 
of Nllfcanlha as showing the general conccptimi of 
Hln ln legists on the snbject of severance from ;|mnt- 
ness' Bat the following gloss in the nmmaro,k.ya 
appears to their Lordships conclnsive on the rule of 
law nnder the Mitakshaia : “ Here again it says, 
partition at the desire of the sons,’ which expres- 
sion includes grandsons and great-grandsons (see 
sec. 23A), “ whether in the lifetime of the iaUie r or 
after his demise, may take place by the choice of a 
single coparcener, since there is no distinctio 
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II, sec. x}cLli). 

Their Lordships do not think it necessary to 
examine further the law as l8,id down in the texts. 
They propose to refer shortly to the cases which 
establish clearly that separation from the joint family 
involving the severance of the joint status so far as 
the separating member is concerned, with all the legal 
consequences resalting therefrom, is quite distinct 
from the de facto division into specific shares of the 
property held until then jointly. One is a inatter of 
individual decision, the desire on the part of any one 
member to sever himself from the joint family and to 
enjoy his hitherto undefined or nnspecified share .separ- 
rately from the others without being subject to the 
obligations which arise from the joint status ; whilst the 
other is the natural resultant from his decision, the divi- 
sion and sepai’atlon of his share which may be aiiived 
ateither by private agreement among the parties, of on 
failure of that by the intervention of the Court. Once 
the decision has been unequivocally expressed and 
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clearly intimated to his co-sliarers, liis right to obtain 
and possess the share to which he admittedly has a 
title is unimiieachable ; neither the co-sharers can 
question it nor can the Court examine his conscience 
to find out whether his reasons for separation were 
well-founded or sufficient ; the Court has simply to 
give effect to his right to have his share allocated 
separately from the others. 

In Madho Parshady. Mehrhan Singhd), Lord Wat- 
son delivering the judgment of this Board, declared in 
explicit terms, the nature of the right possessed by 
individual members of a joint and undivided Hindu 
family Any one of several members of a joint 
family," he said, “ is entitled to require partition of 
anoestral property, and his demand to that effect, if 
not complied with, can be enforced by legal process." 
Partition does not give him a title or create a title 
in him, it only enables him to obtain what is his own 
in a definite and '' specific form for purposes of dis- 
position independent of the wishes of his former co- 
sharers. Lord Watson makes this perfectly clear in 
the passage that follows : — 

“ Bo long as his interest is indefinite, he is not in a 
position to dispose of it at his own hand and for his 
own purposes ; but as soon as partition is made he 
becomes the sole owner of his share, and has the same 
powers of disposal as if it had been his acquired pro- 
perty.” 

In this connection their Lordships desire to refer 
to the language used by that distinguished Hindn 
Judge, Mr. Justice Dwarkanath Mitter, in Deo Bunsee 
Koer V. Dwarkanath (2) a Mitakshara case. 

“ Now it is a settled doctrine of the Hindu law,” said that learned 
Jul^'e, “ that every member of a joint undivided family has an indefeasible 

(1) (1899) I. L. B. 18 Calc. 157 ; (2) (1868) 10 W. B. 273. 

L. B. 17 T. A. 194. 
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right to demand a partition of liis own share. The other members of the 

family must submit to it whether they like it or not,” 

It appears to tlieir Lordsliips that the Appellate 

Court has, in this case, confused the two considera- 
tions to which reference has been made above, viz,, 
the severance of status which is a matter of individnal 
volition, with the allotment of shares which may be 
effected by different methods : by private agreement, 
by arbitrators appointed by the parties, or, in the last 
resort, by the Court. 

In Avpovier v. Bama Subha Aiyan (1), this Board 
had to deal with an argument based on a simiJar 
notion that a deed of division between the members of 
an undivided family “ which speaks of a division 
having been agreed upon, to be thereafter made, of the 
property of that family, was ineffectual to convert the 
undivided property into divided property until it has 
been completed by an actual partition by metes and 
bounds.” Lord Westbury, delivering the judgment of 
the Board, pointed out that the argument advanced 
before their Lordships proceeded “ upon error in 
confounding the division of title with the division of 
the subject to which the title is applied.” Then, after 
stating “ the true notion of an undivided family under 
Hindu law,” he proceeds thus : 

“But when the members of an undivided family agree among them- 
selves with regard to particular property, that it shall thenceforth be the 
subject of ownership, in certain deiiued shares, then the character of 
undivided property and joint enjoyment is taken away from the subject-. 
matter so agreed to be dealt with ; and in the estate each member has 
thenceforth a definite and certain share, which he may claim the right to 
receive and to enjoy in severalty, although the property itself has not been 
actually severed and divided.” 

And in another place, he adds, “it is necessary to 
bear in mind the twofold application of the word 

(1) (1866) 11 Moo. I. A. 75. 
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‘ division.’ There may be a division of right, and 
there may be a division of property.” 

Some of the Courts in India have supposed Lord 
Westbury’s expressions to imply that the severance 
of status can take place only by agreement. Their 
Lordships have no doubt that this is a mistaken view. 
The Board there was dealing with a case in which 
division of right had already t aken place, as evidenced 
by the “deed of division.” The right which each 
individnal member had in this joint property did not 
spring from the deed or the agreement of the parties 
to which it gave expression; the agreement only 
recognised existing rights in each individual member 
which he was entitled to assert at any time he liked. 

The intention to separate may be evinced id. 
diiSerent ways, either by explicit declaration or by 
conduct. If it is an inference derivable from conduct 
it will be for the Court to determine whether it was 
unequivocal and explicit. In Joj Narain Qiri v. 
Qirish Ohimder Mytiil), their Lordships regarded the 
conduct of one of the two co-sharers who constituted 
the joint family “ when he left the joint residence 
and withdrew himself from commensality as indicat- 
ing a fixed determination henceforward to live separ- 
ately from his cousin,” and treated “ the fact of 
his borrowing money for his maintenance, as well 
as making a will as indicating, at all events, that he 
liimself considered that a separation had taken 
place.”’ The conclusion was based on the inference 
of intention derivable from the acts and declarations 
of the member who, it was alleged, had separated 
himself, and not from the conduct or attitude of any 
other party. 

As early as 1867, shortly after the judgment of the 

(1) (1878) 1. L. B. 4 Calc. 434 ; L. R. 5 I. A. 223. 
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Judicial Committee in Appovier’s Case (1), Mr. Justice 
Eemp, one of the most eminent Judges of the Calcutta 
High Court, sitting with Mr. Justice Glover, in Vato 
Koer V. Bowshun Singh (2) a case governed by the 
law of the Mitakshara, expressed himself thus on 
this question of separation = — 

“ Taking then the admitted facts of the case before us, we find that 
Solum did publicly and unequivocally by petition presented in Court 
declare his intention to become from the date divided in estate. Such an 
intention amounts to a valid saparation, though not immediate!}" perfected 
by an actual partition of the e-tate by metes and bounds. The acts and 
declarations of Sohun Singh, sliowing an unmistakable intention to hold 
and enjoy his own estate separately, and to renounce all rights upon the 
share of his coparceners, constitute, in our judgment, a complete 
severance or partition.” 

With that view of the law their Lordships entirely 
concur. 

In the present case, Harihar, the husband of the 
appellant, unequivocally and unmistakably manifest- 
ed his intention to separate himself from the de- 
fendants, and to hold, possess, and enjoy his unques- 
tioned interest separately from them. In their 
Lordships’ judgment, this was sufficient, under the 
Hindu Law, to constitute a separation and to divide 
him in estate from his coparceners. 

Their Lordships are accordingly of opinion that 
the decrees of the Judicial Commissioners should be 
reversed, and those of the District Judge should be 
restored. 

The respondents must pay the costs of this appeal 
and of the appeals in the Judicial Commissioners’ 
Court. And their Lordships will humbly advise His 
Majesty accordingly. 

Appeal allowed. 

Solicitor for the appellant : Edward Dalgado. 

Solicitors for the responelents : Downer & Johnson. 

J. v- w. 

(1) (1866) 11 Moo. I. A. 75. (2) (1867) 8 W. E. 82. 
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APPELLATE CIVIL. 


Be'^ore Holmwood and Imam JJ, 

NANDA LAL ROY 

V, 

ABDUL AZIZ.^ 

Mortgage — Gross and culpable negligence of vendor {first mortgagee) in 
leaving title deeds with vendee {mortgagor) — Whether prior mortgage 
postponed thereby in favour of subsequent mortgage hy deposit of title 
deeds — Search in Registration office — GonstrucUve notice — Priority--^ 
Transfer of Property Act {IV of 1882) ss. 3, 78, 

Section 78 of the Transfer of Property Act makes its three ingredients 
fraud, misrepresentation, or gross negligence ” disjunctive and one can- 
not be defined in terms of the other or others. They are three difierent 
kinds of conduct and are in no way co-extensive. 

Monindr a Chandra Nandy y, Troy luckho Nath Burat (1) discussed and 
distinguished. 

Walker V, Linom {2) followed. 

Neglect to recover the title deeds by a vendor from a vendee who has 
secured the greater part of the purchase money to the vendor by giving 
him a mortgage on the property itself, when the vendor has full notice that 
the vendee is impecunious and a bad paymaster, and thereby the vendee is 
enabled to obtain a second mortgage on the property by deposit of the title 
deeds, is gross and culpable negligence (which postpones the prior mort- 
gagee"^, and is rendered more so by a deliberate suppression of the existence 
of tlie mortgage io the sale deed and a suggestion that the purchase money 
was required in cash and paid accordingly. 

Cplijer v. Finch (3) followed. 

Registration not being itself notice, a search made by the clerk to the 
solicitor to the vendee (mortgagor), who has an intere.st to conceal the 

Appeal from original Decree, No. 29 of 1914, against the decree of 
Asiito.di Ghose, Subordinate Judge of 24-Pergariahs, dated Sep. 17, 1913. 

(1 (1898) 2 a W. N. 750. (2) [1907] 2 Oh. 104. 

(3) (1856) 6 H. L. 905, 924. 
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encunibrance from the second mortgagee, cannot saddle the latter with 

notice of tlie encumbrance. 

Jfafl'ms Building Company v. owlandson (1), and Manji Karmbhai v* 
Hoorhai {2) followed. 

Appeal by Nanda Lai Roy and others, the plaint- 
iffs. 

In 1909 the defendant No. 2, one Abdnl Aziz, an old 
man of 70, purchased a masonry dwelling house, 
being No. 81 Knrrya Road, Ballygnnj, in the suburbs 
of Calcutta for Rs. 22,000. The property not letting at 
its proper value, the defendant No. 2 and his son deter- 
mined to sell it and invest the cash proceeds in other 
property, and the defendant No. 1, one Rajani Kanta- 
Pattadar, made an offer of Rs. 32,000 which was evi- 
dently accepted by the defendant No. 2 on the footing 
that the whole was going to be paid in cash. The 
conveyance was executed on 25th July 1911 and regis- 
tered on 26th July 1911 being for full consideration, 
yet the property is said to have remained in the pos- 
session of defendant No. 2 under a mortgage which 
purported to be a simple mortgage without interest 
securing the balance of the purchase money, viz., 
Rs. 29,500, Rs. 500 having been actually ^id in cash 
and Rs. 2,000 by means of a hand note. The title 
deeds were also left with defendant No. 1, who on 
20th September 1911 was thus able by deposit of title 
deeds to borrow Rs. 13,000 from the plaintiff who was 
not aware of the alleged circumstances under which 
defendant purchased and mortgaged the property in 
suit, no mortgage having been discovered after a 
search in the registration ofidce by plaintiff’s solicitor. 
On 29th January 1913 the plaintiff brought the present 
mortgage suit in the 1st Court of the Subordinate 
Judge, Alipur, to recover Rs. 15,000 odd on his mort- 

(1)(1890)I. L. E.13 Mad, 383 ; (2) (19 10) I. L. B. 35 Bom. 342, 348. 

(1891) I. E. E. l5 Mad. 268. 
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gage from defendant No. 1 by postponing the alleged 
prior mortgage executed by defendant No. 1 in favour 
of defendant No. 2 on the ground that the defendant 
No. 2, the original owner of the proi)erty, had by sur- 
rendering the title deeds into the hands of defendant 
No. 1 and suppressing the mortgage to himself and 
making it appear that the sale to defendant No. 1 
was for a cash consideration of Rs. 32,OO0 afforded 
defendant No. 1 opportunity to raise money by second 
mortgage on the property as unencumbered. On 17th 
September 1911 the Court i^assed an ex parte decree 
against the defendant No. 1 who did not appear, but 
dismissed plaintiff’s suit against defendant No. 2 on 
the grounds that the plaintiff was not deceived by any 
of the recitals in the deed of sale, that he had con- 
structive notice of the mortgage to defendant No. 2 and 
that there was no gross negligence on the part of de- 
fendant No. 2. Against this decision the plaintiffs 
preferred an appeal to the High Court. 

Sir Bashbehary Ghose (with him Bahii Dtv irka- 
nath Chdkravarti, Dr. Sarat Chandra Basak and 
Babu Haramba Chandra Guha ), for the appellant. 
There are only three questions in controversy bet- 
ween the parties, vis., (i) whether the mortgage of 
defendant No. 2 is fictitious, ((ii) whether defendant 
No. 2, is not estopped from setting up his mortgage 
against my client in the face of certain recitals in the 
conveyance from defendant No. 2 to defendant No. 1, 
and (iii) under section 78 of the Transfer of Property 
Act whether defendant has not forfeited his priority 
by reason of his parting with the title deeds whereby 
the mortgagor was able to mortgage the property to me 
as unencumbered. I submit that no prudent man 
would think of advancing by way of second mortgage 
Rs. 13,000 in cash on property which defendant No. 2 
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In tlie Calcutta Higli 

says was mortgaged to ^ 

Court tlie mere fact o reg , If you enable 

thougli the contrary is lielc ’ must be held abdtjl' A ziz. 

a man to commit a fraud on a^o^er,^^^^^ 

liable though you are not to bla . 2 ^s 

..e had no ^-wled.^ whate.. ^ de W 
alleged mortgage. We say it ^ 

action and fictitious, and even f it be fon^ 

wasa ie^ib Subordinate Judge finds 

our'moTtgrgrwas 6^^^^ 

tlierioie I submit we could have ba ^ ^ 

defeadaut No. 2’= mortgage p,o. 

we advanced. (Reads section 3 ol advinced 

uei-tv Act.I Mv clients would never have adyanoea 
L n 000 as a second mortgage on property alreac^y 
mortmigl totbehllt. The defendant No 1 shortly 
rr^came anlnsolvent. ^ 

”4e being a simple one and e.n U he was, 

Cf:To::tTi;\ni:^y l mortgagor, and 
the law lays down that the prior m.or tgagee_lose& his 
priority if he parts with the title deeds to the moit- 
gagor. Gross negligence is merely neghgeuce with a 

vituperative epithet. _ 

[Holmwood J. See the decision in Machras Build- 

inq Company V- Bowlandson {I).} ^ 

'See Fisher on Mortgage, 6th edition, at page o73, 
re “ assistance or connivance,’ and Dait on Yen ois 
(1) (1890) I. L. R. 13 Mad. 383 : (1891) I. L. B. 15 Mad. 268. 
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and Purchasers at page 859. You must not allow the 
mortgagor to keep the title deeds for that would be 
arming him with authority to raise a fresh mortgage. 
My position is much stronger than the case referred to 
by your Lordship. 

[Holmwood J. The point is clearly laid down in 
the first case.] 

Another point is this. Defendant No. 2 ought also 
to be postponed because the conveyance by him 
to my mortgagor does not show that any part of the 
consideration money remained unpaid. The conduct of 
the parties must be taken into consideration to deter- 
mine which party is entitled to the better equity. 

[Holmwood .J. If the deed is fictitious defendant 
No. 2 cannot redeem.] 

If it is not fictitious, he would only forfeit his 
priority, and would have to take, if I may say so, 
“a back seat” see Lord Parker’s observation in 
Walker v. Linom (,1). But I submit that constructive 
notice of defendant’s mortgage canuot be imputed to 
me. There was absolutely no wilful abstention from 
search, as we instructed our attorney who deputed 
one of his clerks to make the search at the Eegistration 
office; though it may amount to wilful abstention in 
Bombay if search was not made. The decision relied 
on by the learned Subordinate Judge {Akhoy Kumari 
Debir. Kanai Lal Kundu (2)] is clearly distinguish- 
able. I say that my opinion referred to by the learned 
Subordinate Judge is worth nothing. 

[Holmwood J. That is where we differ from you. 
This is not the first time you argue against your 
opinion. However, we differ from that ruling.] 

Nor do I express such an opinion in my book. They 
cite my book and then deduce a proposition of law 

(1) [1907] 2 Oil. 104, 113. (2) (1912) 17 C. W. N. 224. 
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from it. English Judges have protested against the 
extension of the doctrine of constructive notice which 
is full of refinements intelligible only to Equity law- 
yers. Actual notice gives ri.se to enough trouble 
already without the extension of this doctrine to con- 
structive notice. This refinement is intolerable. My 
clients must have been absolutely demented if with 
actual notice they had advanced Es. 13,000 on a sub- 
sequent mortgage. 

[Imam J. If you get priority, it does not matter 
whether defendant’s mortgage is fl.ctitious, but he 
must have the equity of redemption.] 

But I don’t give up any point. 

Mr. Pugh (with him Moulvi A. K. Pazlul Huq and 
Babu Haradhone Ohatterjee), for the respondent, 
I submit that the decision in Aklioy Kumari Debt v. 
Kanai Lai Kundu (1), disposes of my learned friend’s 
arguments completely. In this case I have the 
advantage of having Dr. Ghose’s unofiticial opinion in 
his book in my favour. 

[Holmwood J. But he says he never expi-essed any 
such opinion in his book.] 

Though registration is not notice in Bengal, still if 
a man makes a search he has notice. I submit that 
notice to the attorney is notice to his client, the 
Ijlaintlff. 

[Holmwood J. If the law in Bengal is that you 
need not search in the Registration office, then this 
peculiar condition laid down in Irish cases, does not 
apply for he could be heard to say that he is not 
responsible if his solicitor is negligent.] 

It is argued that I should have kept the title deeds 
on taking the mortgage. My case is that the mort- 
gagor asked for leave to take copies and I gave him the 
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(1) (1912) 17 a W. N.224. 
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regiistration receipt to enable him to get back the 
documents. The obligation to keep title deeds does 
not exist outside the Presidency towns. In Banga- 
sami Naiken v. Annamalai Mudali (1), the earlier 
Madras decisions have been considered. 

The question under section 78 of the Transfer of 
Property Act is whether I was negligent and whether 
my negligence caused this mortgagee to advance the 
money. I submit that this was not the proximate 
cause but only contributory, the proximate one being 
the search in the Registration office and not finding 
this deed. 

[Holmwood J, I think it is a case of common 
honesty, the mortgage being on the same day as the 
conveyance.] 

I submit that the conveyance was fair notice that 
cash consideration had not passed as it does not recite 
that the vendor had received consideration in cash : in 
fact there is no receipt for consideration there. See 
Key and Elphinstone’s Precedents, Vol. I, page 614 ; re 
forms of conveyance, which begin with execution of 
receipt of consideration, and the old jiractice was in 
England to endorse on the deed a separate receipt of 
payment, till the Conveyancing Act made a statement 
in the body of the deed sufficient. If any one of 
plaintiffs three attorneys had made the enquiry 
required of them they would have ascertained what 
the real facts were ; vide Elphinstone’s Introduction to 
Conveyancing, page 89. 

[Reads sections 54 and 55 of the English Convey- 
ancing Act.] 

[Imam J. The man who drafted the deed says 
there is nothing in it to show that money had not been 
paid.] 

(1) (1907) I. L. B. 31 Mad. 7. 
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It is for your Lordships to decide if that is so. 
[HolmWOOD J. In India it is a question of fact 
as to what does pub a man on his enquiry or not.] 

Yes, it comes to that. But in England where there 
is generally no registration great importance is 
attached to title deeds. This doctrine has not been in- 
troduced into the mofussil, though it has been in the 
Presidency towns in India: vide the decision of the 
late C. J., Sir Lawrence Jenkins, in Monindra 
Chandra Nandy v. Troyluckho Nath Burat (1) also 
Balmahundas Atmaram v. Moti Narayan {2). In 
Bombay the mortgagor keeps the title deeds, so also 
in Bengal and Madras : vide the decision in Bangasami 
Naiken v. Annamalai Mudali (3), distinguishing the 
old Madras cases and where the Court holds that 
parting with title deeds is not gross negligence.] 

[Holmwood J. In all my experience in the 
mofussil I never heard anything about title deeds or 
objection as to their non-delivery.] 

If there is no such practice in the mofussil then 
there is no negligence. 

[Imam J. The suburbs of Calcutta is very much 
affected by the practice prevailing on the Original 
Side, and the statement in your title deed .shows that 
you recognised the Calcutta custom.] 

[Holmwood J. And you are relying on the 
Calcutta custom when you rely on the absence of the 
memo, of consideration. You did not leave the title 
deeds with the mortgagee but made them over to the 
vendee with the- conveyance.] 

In Akhoy Kumari Debt v. Kanai Lai Kundii (4) 
there is one important principle of law laid down, that 
not finding in search of registers is only a rebuttable 

(1) (1898) 2 0. W. N. 750. (3) (1907) I. L. R. 31 Mad. 7. 

(2) (1893) I. L. R. 18 Bom. 444. (4) (1912) 17 G. W. 17. 224, 
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presumption. If your Lordships don’t accept that 
view I ask you to refer this question to a Pull Bench. 

[Holmwood J. I have Lord Cairns’ authority that 
every case must be considered on its own facts. After 
making over the title deeds at the time of the convey- 
ance you were setting up an unpaid vendor’s lien in 
the form of a mortgage. A suppresHo veri is ‘axl ex- 
pressio falsi.'] 

The question is whether I have done anything that 
amounts to gross negligence so as to lose my priority. 

[Holmwood J. I can’t separate in my mind the 
simultaneous suppression of the mortgage and the 
mentioning of payment of full consideration in the 
conveyance. There is a very narrow margin between 
that and misrepresentation.] 

I made over the title-deeds to the mortgagor to 
make copies. 

[Holmwood J. . Anybody could get copies from 
the Registration office on payment of fees.] 

I believe this man had it in his mind to run a 
swindle from the start oq, the old man. 

[Sir Bashbehary Ghose. There can be an equi- 
table mortgage of property outside Calcutta by delivery 
of title deeds in Calcutta.] 

[Imam J. See section 18 of the Contract Act if mis- 
representation is innocent also.] 

Lord Eldon seems to indicate that there must be a 
fraudulent intention; the same view is taken in 
Monindra Ghandra Nandy v. Troyluckho Nath 
Burat (1). 

[Holmwood J. But section 78 of the Transfer of 
Property Act lays down a clear difference between 
fraud, misrepresentation and gross negligence, and Sir 
Lawrence Jenkins refers to it.] ^ 

(I) (1898) 2 0. W. N. 750, 752. 
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Fartlier, the evidence of payment of consideration 1916 
on the second mortgage is very weak; Nanda lai. 

[Imam J. Ton did not cross-examine any of the Ro’f 
witnesses who said the money was paid.] Abdul Aziz. 


We called upon the plaintiff’s attorney to produce 
his day book. 

[Sir Bashbehary Ghose. We did so, but not my 
learned friend.] . 

The important question is, what have I done that is 
wrong ? 

[Imam J. Did you exercise sufficient care in this 
matter to prevent a fraud being committed on others ?] 
Yes, I did, and he should have carefully read the deed. 

[Imam J. See Sir George Je-ssel’s observations in 
Redgrave v. Hurd (1).] 

That is all gone : see Derry v. Peek (2). The 
Ohancery Judges used to give relief in cases of innocent 
misrepresentation, but Derry v. Peek (2) requires proof 
of actual fraud. . 

[Holmwood J. That is a common law action. Yet 
the oases you relied on ace all Ohancery cases. But 
section 78 of the Transfer of Property Act provides an 
equitable relief.] 

I say in the words of the late 0. J., that a man is 
not negligent who has taken the precaution of registra- 
tion which is sufficient notice to a subsequent diligent 
purchaser or mortgagee. 

[Holmwood J. The decision in Monindra Chandra 
Nandy v. Troyluckho Nath Burat (3) follows, the 
Bombay rule that registration is notice and breaks 
the Calcutta and Madras rule that registration is not 
notice. How could a single Judge practically over- 
rule the decisions of this High Court ?] 

But he doe.s not, for on the original side the Judges 

(1) (1881) 20 Ch. D. 1. (2) (1889) 14 Ap. Gas. 337, 359. . 

(3) (1898) 2 C. W. N. 750, 752. 

74 
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Gonsider themselves bound, by English Law before 
the establishment of Mayor’s Oourts in 1776, and 
English decisions. 

[Imam J. And not by the decision of the Divi- 
sional Benches here ?] 

In gross negligence, “gross” is not merely a vita- 
perative epithet as stated by Dr. G-hose. See 
Farquhai'Soti Y. King (1) where the House of Lords 
have recognised one principle, viz., that it is not your 
duty to guard against criminal offences. You are only 
bound to protect a reasonably diligent person. The 
decision in Akhoy Kumari Dehi v. Kauai Lal Kiinda 
(2) says searching and not finding is notice all the same. 
The Englis-h law is that if you do not search it is not 
notice, but if yon do search and do not find it is notice. 

[Imam J. Can it he said that the plaintiffs sanc- 
tioned the search, being made by his enemy's 
attorney’s clerk ?] 

Akhoy Kamari’s Case (2j lays down that if there 
is a search it must be presumed that the mortgage 
deed was found. See Dart, page 901. It is the duty 
of the solicitor to inform the client. 

[Holaiwood J. But see Dart, page 896.] 

Either there should have been a memo, of con- 
sideration stating how the money was paid, then 
nothing is to be inferred ; but if there is not, then 
plaintiff was put on enquiry to ascertam how the 
money was paid; vide Kennedy v. Green (3) where 
it was held that the parties were put on enquiry. 
Ttedgrave v. Hurd (4), dealt with a question of rescis- 
sion of contract on the ground of misrepresentation. 

[Holmwood j. We have found in the evidence, 
during the last three days, several acts of misrepresen- 
tation going to 'constitute this gross negligence. 

(1) [1902] A. C. 325, 329. ' (3) (1834) 3 My. & K. 699. 721. 

(2) (1912) 17 C. W. N. 224. (4) (1881) 20 Cli. D. 1. 
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It is a totally different matter whether an equity has 
here been raised in favour of plaintiff.] 

I ask your Lordships to apply the rule of law 
ri^jorously, and .submit that the inference your Lord- 
ships are seeking to draw from the deeds is opposed 


to any system of conveyancing. Akhoy KumarVs 
Case (1) is absolutely conclusive. It is a presumption 
{j uris et de j lire) -AH stated in the Evidence Act, i.e., 
a rebuttable presumption, and if your Lordships differ 
therefrom I ask for a reference to the Full Bench. 

Sir Bdshhehary Ghose, in reply. The answer to 
the question as to which of two innocent purchasers 
is to suffer for the fraud of a third jjarty is to be 
found in the well known maxim of law “He who 
trusts most shall .suffer most.” 

I am not dealing with the subtle doctrine of 
constructive notice which is a reproach to English 
.Jurisprudence, but with the fact that plaintiff parted 
with rupees 13,030 in hard cash. Defendant seems 
to think that one has onl 3 ’^ to lie hard to induce a 
Judge to accept his story. As I understand it the 
law is this— the mortgagee may be guilty of gross 
negligence if he parts with the mortgage deeds or 
aj-lows them to remain in the custody of the mortgagor 
without reasonable ground. Walker v. Linom (2) is 
the most recent case in the English Reports which 
reviews all the earlier cases. The observations of 
Parker J. (now Lord Parker) are at page 110. As 
your Lordship, Mr. Justice Holmwood, remarked to 
Mr. Pugh, he might as well strike out the words 
“ gross negligence ” from section 78 of the Transfer of 
Property Act. I refer to Fisher on Mortgage page 573. 
The way to find out the value, as authority, of English 
decisions is to refer to leading text-books which 
show the accepted law on the subject. Therefore 
(1) (1912) 17 C. W. N. 224. (2) [1907] 2 Ch. 104, 113. 
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negligence amounting to fraxtd is absolutely meaning- 
less, as one is the opposite of the other. But I rely on 
the Statute Law. 

The decision of Jenkins J. in Monindra Chandra 
Nandy v. Troyluckho Nath Burat (1) is distinguish- 
able on a variety of grounds. 

[Holmwood J. It is not in any way binding on us.] 

For the- meaning of “ gross negligence,” see Colyer 
V. Finch (2) where it is laid down that “ gross 
negligence ” is negligence with a vituperative epithet. 
But each case must depend on its own facts. There 
is no absolute negligence because it is always relative. 
See alsoPerrv Herrick v. Attu>:)od(^6). A person who 
puts it in the power of another to raise money must 
take the consequence. Even if defendant No. 2 was 
not sufficiently diligent in getting back the deeds 
that mortgage would be postponed : vide Fisher, 
page 615, paragraph 1207. Regarding this disfigure- 
ment of English Law as to constructive notice, see 
section 3 of the Transfer of Properly Act — where 
notice means actually knowing that .fact, or a wilful 
abstention from facts. In Akhoy Kumari's Case (4) 
the Judges don’t consider section 3 of the Transfer of 
Property Act, but they consider Irish cases and don’t 
consider our Statute Law. I could cite 50 English 
cases on constructive notice which would puzzle the 
Judges, yet that doctrine has never been carried to 
the extent Mr. Pugh takes it. I submit, therefore, 
that it is only a question of presumption. 

[Holmwood J. It all depends on the facts.] 

There is then no necessity to refer to a Fall Bench. 
[Imam J. See the decision in Manji Karimbhai 
V. Moorhai(Ji), where the matter is put very clearly.] 

(1) (1898) 2 C. W. N. 750, 752. (3) (1857) 25 Beav. 205. 

(2) (1836) 5 H. L. 905, 924.. (4) (1912) 17 0. W. N. 224. 

(5) (1910) I. L. E. 36 Bom. 342. 
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It requires care. Most of these cases are discussed 
in the Tagore Lectures: but I would not like to 
entangle your Lordships or myself in the reflnements 
that Courts of Chancery have made regarding con- 
structive notice. In Bailey v . Barnes (I) Lindley, L. J. 
indicates what is meant by reasonable care. The 
doctrine of constructive notice must not be taken to 
defeat honest purchasers — a limitation which has been 
lost sight of in several cases. 

Cur. adv. vult. 

Holmwood J. This appeal arises out of a suit 
brought by the plaintiff to recover Rs. 15,000 odd on 
a mortgage from defendant No. 1 by postponing an 
alleged mortgage executed by defendant No. I in 
favour of defendant No. 2, on the ground that the 
defendant No. 2 the original owner of the property 
had, by surrendering the title deeds into the hands 
of defendant No. 1 and suppressing the mortgage 
to himself and making it appear that the sale to 
defendant No. 1 was for a cash consideration of 
Rs. 32.000, afforded defendant No. 1 opportunity to 
raise money on the property by second mortgage as 
unencumbered. 

The defence was that the defendant No. 1 had not 
really borrowed Rs. 13,000 from the plaintiff and was 
fully aware of the circumstances under which defen- 
dant No. 1 purchased and mortgaged the property 
in suit. Search having been made in the Registration 
office, the plaintiff was saddled with notice of defen- 
dant No. 2’s mortgage and the possession of defendant 
No. 2 was also notice to the plaintiff. The defendant 
No. 1 did not appear, but the Court below passed 
an ecc-parte decree against him and dismissed the 
plaintiff’s suit as against defendant No. 2 on the 
(1) [1894] 1 Ch. 25, 34. 
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ground that the plaintifi: was not deceived by auy 
of the recitals in the deed of sale, that he had con- 
structive notice of the mortgage to defendant No. 2, 
and that there was no gross negligence on the part of 
defendant No. 2. Against this decision the plaintiffs 
have appealed, and the points raised for our con- 
sideration are (i) Whether the .defendant’s mort- 
gage is a real or fictitious^ one? (ii) Whether the 
defendant is not estopped against the plaintiffs by 
reason of certain recitals in the conveyance under 
which defendant No. 2 sold the property to defen- 
dant No. 1. (iii) Whether defendant No. 2 has not 
forfeited his priority by reason of his having parted 
with the title deeds and having been otherwise guilty 
of gross negligence so as to enable the defendant No. 1 
to raise money oil mortgage from the plaintiff on 
the footing .that the property was nnencnmbered. It 
appears that the defendant No. 2, one Abdul Aziz, an 
old man of 70, purchased the property which consists 
of 12 cottahs 8 chittaks 10 square feet of land with an 
old masonry dwelling house upon it, known as 81, 
Kurrya Road, B.dlygunge, in the Suburbs of Calcutta, 
but included within the Calcutta Corporation bar. not 
the Original Jurisdiction of the High Court, for 
Rs. 22,000 in the year 1909. 

The property not letting at it proper value, the 
defendant No. 2 and his son who is a mohurir in the 
office of the Superintendent of Political Pensions and 
was formerly Assistant Record-keeper in the Alipore 
Magistrate’s office, determined to sell it and according 
to the sale deed to invest the cash proceeds in other 
property. The defendant No. 1 made an offer of 
Rs. 32,000 which was evidently accepted by the defend- 
ant No. 2 on the footing that the whole was going 
to be paid' in cash though the evidence on defend- 
ant No. 2’s side is so conflicting as to what actually 
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happened that it is difficalt to assert anything in 
connection with it except that the defendant No. 2 
his son and the pleaders and other witnesses cannot 
all be speaking the truth. 

The evidence of the ideader Jibanhari Mukerjee, 
who seems to have impressed the learned Subordinate 
Judge very much by his ingenuous ignorance of law 
and his far too frank admissions of careless neglect of 
his clients’ interests, is of extreme importance in 
elucidating the very extraordinary transaction where- 
by the property passed under a registered kohala with 
full consideration to the defendant No. 1, yet is said 
to have remained in the possession of defendant No. 2 
under a mortgage which purported to be a simple 
mortgage for the major portion of the consideration 
to be paid in instalments. This mortgage is sought 
to be varied by evidence of an oral agreement chang- 
ing it into a mortgage with possession. The arrange- 
ment alleged by defendant 2’s son is that the defendant 
No. 1 agreed to pay Rs. 2,o(TO in cash but being unable 
to do so he paid Rs. 500 only in cash, and gave a hand- 
note for Rs. 2,000. This hand-note is not forthcoming 
and the evidence regarding it is conflicting, some 
saying it was in favour of the defendant No. 2’s son, 
others saying it was in favour of the father. For the 
balance Rs. 2^,500 the defendant No. 1 executed a mort- 
gage on the house to be paid in instalments without 
interest. Both the sale deed and the mortgage were 
registered on the same day, viz., 26th July 1911, and 
they purport both to have been executed on the 25th 
July, but it is a curious and wholly unexplained fact 
that the sale deed was executed in the pleader Jiban- 
hari’s office while the mortgage deed was executed in 
the office which the defendant No. 2’s son calls his 
office but is really a part of the Magistrate’s office at 
Alipore where the ass'^mbling of the parties for such a 


191G 

Nan'da Lal 
Roy 

' ":V* 

Abdul axiz. 
ilOLMWOOD 

J. 



1068 


INDIAN LAW REPORTS. [VOL. XLIIT. 


1916 

Nanda Lal 
Rot 

■ i\ . 

Abdul Azjzi 

Holmwood 

J. 


transaction must have been wholly nnanthorised and 
carried out in secret without the knowledge of G-olam 
Mohiuddin’s srij)eriors. 

The pleader Jibanhari now wants to make out that 
he drafted the passage about the consideration for the 
sale with full knowledge of the intended mortgage 
and that he did not mention the mortgage because the 
mortgagee was to remain in possession. 

The passage in the sale deed is marked (a) and 
purports to be the statement of Abdul Aziz. It runs 
as follows : — 

“I being in need of money for purchasing other 
property, notified to sell the said property, and you 
having agreed to purchase the same for a considera- 
tion of Es. 32,000 (thirty-two thousand rupees) I sell 
the said property for the said consideration to-day and 
by executing this deed in your favour I do hereby 
agree and promise 'that all rights ownership and 
interest and title which 1 had in the property sold, 
do hereby devolve upon you from to-day.” 

This, he says, .was drafted on the vendor’s son’s 
instructions. As regards the other curious recitals 
contrary to the facts, marked ((6) in the mortgage deed, 
he says that it does not represent the arrangement 
come to between the parties Immediately before the 
execution of the conveyance and the mortgage deed. 
In the mortgage bond the defendant No. 1, mortgagor, 
says The property is retained in my possession and 
I shall pay the Oollectorate rent and the Municipal 
taxes, etc., from my own pocket. I deliver to you the 
documents mentioned in the schedule (gd) below as 
yhur title deeds. Yet the pleader says the arrange- 
ment immediately before the execution of the mortgage 
and the conveyance : was totally different, and that the 
deeds as they stand were drafted “ 2 or 3 or 4 or 5 
days ” before the execution of the deeds. Nevertheless 
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lie did not think it necessary to make any alter- 
ation in the drafts -which, whatever theit legal effect 
maybe, are certainly calcnlated to deceive a subse- 
quent mortgagee or purchaser ; and, iwere fraud pleaded 
in a case like this, the recitals would certainly be 
evidence, for what they were worth, of possible fraud 
and would therefore perhaps come within the purview 
of the judgment of Jenkins J. in Monindra Chandra 
Nandy v. Troyluckho Nath Burat (1) which we shall 
refer to more at length later on when we come to 
consider the question of “gross negligence.” Now 
turning to the evidence of the old man, Abdul Aziz, it 
appears that he executed the sale deed in Jibanhari 
pleader’s office which is near his dwelling house in 
Eidderpore. He was not present when the mortgage 
deed was e.Kecuted and he says the hand note for 
Rs. 2,000 was in favour of his son. All he got himself 
was Rs. oOO in cash and the registration receipt for 
the sale deed to protect his mortgage. This he would 
have us believe he handed over to defendant No. 1 
because he wanted to make a copy of the sale deed. 
The loan was for 5 or 7 days, yet the defendant No. 1 
was allowed to retain it for two months and eventually 
use it to raise money from the plaintiff, though a copy 
could easily have been obtained from the Registratiorr 
office at a very small expense. But still more curious 
is the making over of a large number of documents, 
most of them in no sense documents of title, to the 
defendant No. 1 by the vendor’s son independently of 
his father on the same flimsy excuse. One may well 
ask what could he want with promissory on demand 
notes and plans of proposed privies and other works 
never executed, when he was not to have a day’s 
possession of the premises. The learned counsel for 
the respondent suggests that the defendant No. 2 and 
(1)(1898)2 C. W. N. 750. 
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his son are endeavouring to place their case too high 
wlieii they say defendant No. 1 never had possession, 
and. that what probably happened was that they 
resumed possession when defendant No. 1 ran away 
in September 1911 leaving the mortgage instalments 
unpaid. 

But if that is so, not only is the evidence of the 
defendant No. 2 and his son but that of the candid 
pleader's, on whom the Subordinate Judge relies^ 
rooted and grounded in falsehood. 

The absence of defendant No. 2 at the execution of 
the mortgage, its secret preparation as an after- 
thought in a Government office, where such a transac- 
tion had no business to be carried out, the hand note 
of Rs. 2,<)00 to the son, though the document recites 
that it was in favour of the father, convince us that 
the father having accepted Rs. 2,5)0 as earne.st money 
and .agreed to the remainder being paid in instalments 
on a simple mortgage bond without interest, was put 
off with a present payment of Rs. 500 and left the rest 
of the negotiation to the son. The whole transaction 
is full of suspicion and supported and excused by 
evidence much of which is deliberately false. 

Not only is the mortgage with possession incapable 
of proof in face of the registered document but the 
evidence which is given in respect of it by the four 
most important witnesses in the case, the defendant 
No. 2, his son, and his two pleaders, is. as we have 
seen, false and has almost to be admitted to be false by 
learned counsel in order to get over the legal difficulty 
of the passing of the property by sale on full consider- 
ation. Heat first endeavoured to defend the retention 
of possession on the ground that the non-pajmient of 
Rs. 2,500 in cash justiiied it. But the acceptance of a 
hand note and a mortgage as full consideration nega- 
tives this and there was no attempt to sui)port the 
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pleader-witness’s absurd contention that possession 
could be retained until the instalments of the mort- 
gage were paid. 

This is one point on which we find the defendant 
Xo. 2’s case is damaged by false evidence, and another 
portion of the evidence which we cannot believe is the 
story of the receipt and documents being made over 
bond fide to the defendant No. 1 for taking copies. 
Jt is perfectly clear that the title deeds were handed 
over to him on execution of the deed of sale and that 
in the subsequent mortgage deed executed in another 
place he undertook to return them. 

By the most extraordinary carelessness the old man 
Abdul Aziz and his incompetent pleader, Jibanhari 
Mukherjee, left the receipt for the deed of sale in 
defendant No. I’s hands with all its false and mis- 
leading recitals, and the question before us is whether 
the plaintiff cannot plead an equity to postpone the 
mortgage to defendant No. 2 which appears to contain 
perfectly true recitals though the defendant No. 2 and 
liis witnesses have taken so much trouble to prove 
that they are false. 

Now, we have to ask ourselves what is the meaning 
of all this apparently foolish misrepresentation and 
false statement. Ordinarily speaking such conduct 
would be evidence of fraud, but it is difficult to see 
what object was sought to be attained by this 
chicanery, and the plaintiff is of course unable to 
assign any’ fraud because he knows nothing of the 
secret dealings of tlie imrties. But if there was no 
fraud it is difficult to avoid the inference that there 
was gross and culpable negligence in fact, and the 
sorry figure cut by the pleader, who is responsible for 
the documents, in the witness box lends colour to 
that inference. On the facts proved by the evidence 
for the plaintiff we have no hesitation in holding with 
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the learned Subordinate Judge that the plaintiff was 
induced to advance Rs. 13 jOOO to defendant 1 on the 
strength of the clear , title in his hand, and that the 
evidence which is amply sufficient is not rebutted nor 
even impugned in cross-examination. The learned 
counsel for the respondent urges that both plaintiff 
and defendant No. 2 have been defrauded by defend- 
ant No. 1 and that defendant No. 2 stands to suffer 
a very heavy loss eompared with plaintiff vrho took a 
speculative mortgage with usual risks. The defendant 
No. 2’s mortgage on the other hand was consideration 
for a valuable property belonging to the defendant 
No. 2 and he should not be the loser by postponement* 
This is on the merits. But on the law he strenuously 
argues that there is mo defect in form in the convey- 
ance and that although the recitals in it might be a 
very good answer to a claim for an unpaid vendor’s 
I en, .it|s no answer to a valid registered mortgage. 
It is argued upon the authority of Monindra Chandra 
isandy v. Troyluckho Nath Biirat (1), to which we 
have already referred, that there must be fraud to 
bring the case within section 78 of the Transfer of 
Property Act, and that although the rule in this Court, 
contrary to the view held by the Bombay Court, is 
that registration is not per ss notice, yet, where there 
has been a search, there is an irrebuttable presumption 
that the searcher had notice of the registered encum- 
brance, and for this the case of Akhoy Kumari Debt v, 
Kanai Lai Kundu {%) is cited and the reasons given 
by Dart in his work on Conveyancing. 

A mere case of carelessness such as, it is argued, 
occurred here would not have such serious conse- 
quences particularly in a country where transfers of 
property are registered. : Moreover, the plaintiff, it is 
alleged, has been guilty of neglect of the plainest 
(l)(18&8)2a W. H. 750. (2) (1912) 17 C. W. N. 224. 
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duties of a mortgagee in not demanding requisitions 
of title though he acted through a Calcutta solicitor, 
in not searching the Municipal registers and not 
seeking for an explanation of the absence of any 
express words showing jDayment of the consideration 
money in cash. It was also argued, as we have seen, 
that possession is notice. To deal with the last point 
first. It is now conceded that the right to possession 
passed absolutely to the vendee defendant. No 1 by 
the .sale deed, and the plaintiff has, in our opinion, 
clearly established that when he went to see the pro- 
perty with a view to advancing money on it, the 
defendant No. 1 had the key, opened the door, and 
showed the premises From enquiries on the spot he 
came to know that defendant No. 1 was in possession. 
The Subordinate Judge is in error in saying that the 
plaintiff’s deposition shows that he merely paid a 
flying visit for a few minutes and asked a casual 
neighbour who the owner was and came away. The 
whole incident of the broker and the key, which is 
unrebutted, is ignored by the learned Subordinate 
Judge. The defendant No. 2 has to admit through his 
learned Counsel that he must have given posses.sion 
to defendant No. 1 otherwise he would be guilty of 
defrauding the defendant No. 1 by taking money and a 
hand note from him and a mortgage wholly without 
consideration. That being so, the gravest suspicion 
falls on the whole transaction, the recitals in the 
documents being false, the evidence being false, and 
the transaction being carried out in a most irregular 
manner at a most irregular place. The pleader, who 
is the first witness to the mortgage deed, admits 
that he was not jiresent at its execution but signed it 
later on the admission of the executant. Whether the 
son of defendant No. 2 wanted to defraud defendant 
No. 1 and got Es. 2,500 for an inoperative sale, is not 
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uow before us luastuach as clefeadiafc No. 1 doe-! not 
appear, but it is quite clear that at that time defendant 
No. 1 had no frciudiilent intention. His fraud, if any, 
had its first inception when his pecuniary difficulties 
pressed hard upon him and the negligence of the 
defendant No. 2 and his son gave him the opportunity 
of deceiving the plaintiff. Upon this it has been 
argued for the respondent that you cannot get damages 
for an innocent misrepresentation at common law 
\_Derryy. P&ek{\)'], and in Farquharson v. King & Go. 
(2hiii the House of Lords, Lord Halsbury is referred to 
as saying that it is not your duty to guard against cri- 
minal offences. It cannot be negligence to trust a per- 
son who can only take advantage of you by means of 
a crime. Now the answer to the first part of this con- 
tention is that no one is seeking damages for mis- 
representation or negligence in this case. A purely 
equitable relief is sought for here, and we have noth- 
ing to do with any question of damages or compensa- 
tion at common law. In the same way the Criminal 
Act of fraud if any was committed by defendant No. 1 
against the plaintiff and not against defendant No. 2. 
Defendant No. 2 was never deceived. He accepted 
full consideration for his .sale and thought he had 
made a very good bargain. The argument, if it had 
any force at all, would tell in the plaintiff’s favour. 
But there is nothing to show that defendant No. 1 is 
amenable to the Criminal Law. He did not seek out 
the plaintiff or make any representation to him. The 
plaintiff saw the property, satisfied himself as to 
the possession, placed the verification of title in the 
hands of his solicitor and there is'^ nothing on the 
record to show that the defendant No. 1 ever brought 
himself within the clutches of the Indian Penal Code. 
Indeed the respondent had to admit that it would be 
(1) (1389) U Ap. Gas. 337, 359. (2) [1902] A. C. 325, 329. 
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very difficult oil the facts to get a verdict of clieatiug 
against tlie defendant No. 1. The defendant No. 2 had 
secured what he considered a very good bargain for 
his rather unprofitable property. The pleader Jiban- 
huri Mookerjee says both parties were his clients and 
the whole transaction was open and above board. The 
son of defendant No. 2 says he had known the defend- 
ant No. 1 two years before the sale. He had a new 
arat or jute business at Munshiganj in Dacca district 
and a Press “and tailoring business in Calcutta — no- 
thing was then known of his being unable to meet his 
liabilities. Defendant No. 2 does not seem to have 
any good case for sympathy on the merits. That 
being so let us examine the legal contentious which 
arise on the Subordinate Judge’s judgment. 

We are not called upon to hold that the prior mort- 
gage of defendant No. 2 was not a bond fide and valid 
document though the circumstances under which it 
was created and the conduce of the defendant No. 2’s 
son in respect of it, are suspicious. The first import- 
ant question of law is as to notice 

Section H of the Transfer of Property Act says : — 
‘“A person is said to have notice of a fact when he 
actually knows that fact, or when, but for wilful ab- 
stention from an enquii’y or search which he ought to 
have made, or gross negligence, he would have known 
it.” Now it is perfectly certain that plaintiff did not 
actually know that the property was mortgaged to 
within a few rupees of the nominal and greatly en- 
hanced value. If he had, he would have been mad to 
have advanced Rs. 13,000 on it ; and, being a money- 
lender, it is not likely that he was blind to his own 
interest. The only way in which this substantial find- 
ing of igcorance in fact could be met would be by 
arguing, as it was argued, that defendant No. 1 was 
collxiding with the plaintiff and not defendant No. 2. 
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There is no evidence of this, and the Subordinate 
Judge has rightly held that there is strong evidence to 
the contrary, though he is wrong in saying that there 
are “a host of independent witnesses” on the point. 
If in fact therefore he did not know, how is he to be 
saddled with constructive, notice ? In two ways it is 
argued :—(i) Because he had a search made in the 
Registration office, and, on the authority of Akhoy 
Kumari Dehi Y . Kanai Lai Kundu {1), that resulted 
in a presumption of notice of the contents of the book, 
and it could not be rebutted by the mere statement 
that though a search was made it was unsucces.sful. 
We may accede to this narrow proposition although 
it is based upon Irish decisions by which, as the 
learned Judges point out, we are not bound. But it 
it was sought by learned counsel to erect this very 
simple presumption by way of caution against fraud 
into an irrebuttable presumption that the person who 
had a search made had notice in every case, and if we 
held otherwise we were strongly pressed to refer the 
decision cited to the Eull Bench. In support of this 
contention we have referred to. Dart on Vendors and 
Purchasers, p. 901 where he says : “ The duty of the 
solicitor being to inform the client of the defect in the 
title, the presumption that he has done so is treated as 
being oneyiins et dejurei the danger of perjury being 
too great to admit of the presumption being rebutted by 
evidence.” The passage in Dart has of course no refer- 
ence to this question of registration and search. That 
is, as the Judges in Akhoy Kumari Dehi v. Kanai Lai 
Kundv (1) lioint out, a simple presumption of fact 
depending upon the circumstances of the particular 
case. We cannot put it better than in tlie words of 
the learned Judges themselves as to what was then 
before them. They say; “All that is said here is 
(!) 17 C. W. N. 224. 
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that a search was made but without success. There is 
110 attempt made to explain thus want of success, no kasda Lal 
suggestion of any special or qualifying circumstance 
which would justify the treatment of the case as abdul Aziz. 

exceptional.” ■ Hw-mwood 

Here very much the reverse is the case. All the J. 
title deeds were before the attorney and he approved 
the title. He was then instructed to search for 
incumbrances and he employed the managing clerk of 
the defendant No. I’s attorney to make the search. 

To excuse his conduct he states that this Hariiiada 
Chatterjee is joint clerk of himself and Ramesh Babu, 
the attorney of the common adversary defendant No. 1- 
He admits that the plaintiffs ordinarily search 
through their own man, Upendra Talukdar. He 
being away the attorney was asked to make tlie search 
and he admits that the re.sponsibility for the search is, 
theoretically his. When he employs the principal 
clerk of the attorney of defendant No. 1, who was 
strongly interested to see that the encumbrance was 
not discovered we can easily see how easily this 
Haripada, who identified defendant No. 1 at the 
Registration office on the 21st September 1911 and 
then described himself as managing clerk of Romesh 
Ohandra Bose, solicitor, and nothing else, could be 
induced by defendant No. 1 to suppress the incum- 
brance. No man of the plaintiff was allowed to go 
with him though plaintiff has numerous men looking 
. after his legal business. 

The evidence in regard to this search is so suspicious 
that we are inclined to agree with the Subordinate 
Judge that it is extremely doubtful whether there was 
any search at all. At any rate no presumption can be 
raised against the plaintiff on a search made by the 
managing clerk of the enemy’s attorney. Secondly, it 
is said section 3 does not apply on account of gross 
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negligence. Now this is alleged to be the non-inspec- 
tion of the Municipal papers — not obtaining requisi- 
tions of title and not requiring an explanation of the 
absence of express words as to the passing of coa.si- 
deration. The Municipal papers have been printed by 
the respondent in a sepai’ate book and they show 
nothing except that Abdul Aziz was registered in 190& 
and that he paid the taxes for the quarter before the 
sale and for the quarter after, the house being 
admittedly unoccupied by a tenant. The sale was in 
the middle of the quarter and so was the disappearance 
.of defendant No. 1, so that nothing would appear from 
the Corporation papers and the plaintifif was entitled 
to assume from the recent transfer from Abdul Aziz 
to defendant No. 1 in July that the name of Abdul 
Aziz would still appear during the quarter July to 
September, and the registers could show him nothing. 

Requisitions of title are a matter for the solicitor. 
He was instructed to get them but informed the 
plaintifif on the title deeds that the title was good. 
The sale deed was registered at a mofussil ofiQce and 
there is no ijractice outside Calcutta, and certainly no 
such presumption, as that laid down by Dart for 
England, that the solicitor has made requisitions of 
title. In this case the fact remains that he had not, 
though he appears to have made the plaintifif believe 
that he had, and appears to have been acting hand-in- 
glove with defendant No. I’s attorney to the detriment 
of the plaintifif. Neither the attorneys for the plaintifif 
nor the pleaders for the defendant No. 2 come very 
well out of the witness box as regards the recitals in 
the sale deed. Whatever may be the strict legal 
effect of such statements in England we are unable 
to hold that the plaintiff was put upon any enquiry 
as to the consideration by reason of the absence 
of a memo, of consideration. It may have been 
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the duty of the attorney, .Saileudra, to look into 
the matter bat his evidence shows that he clearly 
neglected his duty and made light of his responsibi- 
lity. We are of opinion that the words used were 
deliberately inserted to give the impression that the 
consideration had passed in cash, and we deri ve from 
Jibanliari pleader’s evidence that that was the ori- 
ginal suggestion made to satisfy the old man, defend- 
ant No. 2. 

It does not therefore matter whether the words 
according to strict English rules of conve^mncing can 
bear that interpretation in law ; the question is what 
the parties on the one side intended to be believed, 
and the parties on the other side were induced to 
believe bj’ the words used. On the whole therefore 
we are able to find as a fact that the plaintiff had no 
notice of the defendant No. 2’s prior encumbrance, 
that steps were taken throughout the transaction to 
keep the knowledge from the plaintiff, and that he 
cannot be saddled with constructive notice by reason 
of any search hn properly made by a man from the 
enemy’s camp, or any omission to make enquiries 
which were infructuous in the one case, and on the 
face of the documents superfluous in the other. The 
other main point of law on which the Subordinate 
Judge has held against the i^luintiff is with regard to 
the application of section 78 of the Transfer of Pro- 
perty Act. 

That section says : — “ Where, through the fraud, 
misrepresentation or gross neglect of a prior mort- 
gagee, another person has been induced to advance 
money on the .security of the mortgaged pi-operty, the 
ijrior mortgagee shall be postponed to the subsequent 
mortgagee.” 

Now, there is no allegation or proof of any actual 
fraud on the part of the prior mortgagee in this case 
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tbough his coacllict is such as it is ditficult to e.xplaiu 
^^ithol^t assamiug that he had the inientioii to deceive 
someone to his own or his son’s advantage nor is 
there any misrepresentation as deflned in section hS 
of the Contract Act, though there is a great deal of 
misrepresentation in the ordinary sense of the word. 
The question remains is there any '"gross negli- 
gence ?” 

Now, whatever definition we take of the three ingre- 
dients in the section fraud misrepresentation, or gross 
negligence it is clear that the section makes them dis- 
junctive and that one cannot be defined in terms of 
tlie other or others. They are three different kinds 
of conduct and are in no way co-extensive. Tlie 
ruling therefore in Monindra Chandra Nandy v. 
TroylnckJio JS/ath Burat (1), which was the decision of 
a single Judge sitting on the Original Bide of this 
Court and governed more directly by English practice 
and precedents than we are, cannot be taken to mean, 
as was argued by learned counsel, that there is no 
l)ostpoaement apart from fraird. The learned .Judge, 
W'ho after holding the offices of Chief Justice of 
Bombay and of this Court has now been elevated to 
the Judicial Committee of the Privy Council, cannot 
be for one moment suspected of ignoring the clear 
distinction drawn by section 78 of the Transfer of 
Property Act between the three different kinds of 
conduct which raise an equity against the prior mort- 
gagee. It is true that the English cases, w^hich he 
cites not as authorities but guides, do seem to import 
the idea of fraud if only by implication, although the 
distinction drawn by section 78 is clearly made 
by Lord Justice Turner in Hunt v. Ehnes (2) ; but all 
that is derived from these ca,ses is that the mere 
omission on the part of the mortgagee to take and keep 
( 1 ) (1898) i c, W. it. 760. (2) (1860) 2 De&. P. & J. 578. 
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the title deeds is not of itself gross negligence and 
the existence of gross negligence must be determined 
according to the circumstances of each case — and one 
of tiie circumstances to be taken into consideration 
here, is the fact that in this country a universal system 
of registration exists. Some remarks follow which 
might be construed to imply that the learned Judge 
was re-importing the Bombay view, that registration 
is notice, into this court which has always held to the 
contrary; but a careful consideration of the facts 
of that case i)reclude us from ascribing any such 
intention to the learned .Jirdge. The Maharani in 
that case was not the owner of the property. She 
took a mortgage after every proper enquiry and per- 
fected her title by registration, and the only fact 
against her was that her agent followed the mofussil 
practice and returned the title deeds to the mortgagor. 
Here the owner while ti-ansferring his property by 
sale took particular pains to conceal what the real 
consideration was, and though he registered the 
mortgage, deliberately suppressed all reference to 
it in any statement of consideration, and for some 
unknown reason made it appear on the face of 
the title deeds that there was no such mortgage. 
His handing over the sale deed to defendant No. 1 
enabling him to give an equitable mortgage to plaint- 
iff in Calcutta where the parties reside, and actually 
inducing him to advance Rs. 13,000 on the strength, 
of the title deeds was therefore, we think, gross 
]iegligence, and we are fortified in this opinion by the 
more recent case of Walker v. Linom (1), where 
Parker J., as he then Was, imints out that the fraud 
mentioned in the older cases cannot have been such 
conduct as would Justify a Judge and jury in finding 
there had bean actual fraud, but such conduct as 
(1) [1907] 2 Ch. 104. 
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would Justify the Court of Chancery in concluding 
that there had been fraud in some artificial sense, as in 
the case now before us, where it is difficult to account 
for the duplicity and concealment of the defendant 
and his son on any other supposition than that they 
intended to defraud some one, but at the same time, 
on what we can only gather from the record, there 
is nothing to show what that fraud was or in fact 
whether there was any fraud in the ordinary sense of 
the word at all. 

Then again as regards the ridiculous story that 
the. defendant No. I was allowed to keep' the title 
deeds for two months to make copies which he had 
undertaken to make in 5 or 7 days. Parker J. says ; 
“There are subsequent cases which suggest that at 
any rate . in cases of postponement based on no 
enquiry having been made for the deeds, fraud is not 
necessary. “It is for example clear from the case of 
Oliver v. Hinton (1) that a purchaser obtaining the 
legal estate, but making no enquiry for the title deeds, 
and making enquiry and failing to take reasonable 
means to verify the truth of the excuse made for not 
producing them or handing them over, is, though 
perfectly honest, guilty of such negligence as to make 
it inequitable for him to rely .on his legal estate so as 
to deprive a luior incumbrance of his iiriority. In 
that case Lindley, M. R. said that to deprive a pur- 
chaser for value without notice of a prior incumbrance 
of the benefit of the legal estate, it is not essential that 
he should be guilty of fraud.” 

Here defendant No. 2 or his son who did all his 
business for him, had full notice by giving tlie instal- 
ments that defendant No. 1 was not a good paymaster 
and might be unscrupulous in raising money , for his 
needs, yet , he persistently neglected to secure the 
; .(D [1899] 2Gh. 264. 
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t-eturn of the title deeds, being put off with flimsy 
excuses that copies could not be taken owing to certain 
deaths in the family. As the learned author of Fisher 
on Mortgages points out at page 573, section 1122 of his 
work, Parker .1. reviews elaboi'ately all the previous 
authorities and displaces the more narrow view previ- 
ously held as to the necessity for fraud being shown. 
The only other English case we need refer to is that 
of Colyer v. Finch (1) where Campbell L. J. says 
cases are very difficult to deal with when you are 
obliged to use vituperative epithets (like “ gross ”) in 
order to enunciate a principle. What constitutes 
gross negligence is always e.xcessively difleult either 
to define or by way of lyiticipation to illustrate, but 
it appears to me at present that none of the cases, as 
far as I am aware of them, would entirely justify 
what was done by the mortgagee here ; and under the 
circumstances of that case he held, as we must hold 
under the circumstances of ‘this case, that the leaving of 
the title deeds with defendant No. 1 was an act “of 
gross negligence. Of Indian cases we have had cited 
before us and considered the cases of Madras Building 
Company v. Eoivlandson (2), Bangasami Naiken v- 
Annamalai Mudali (31, Manji Karimhhai v. Hoor~ 
bai, (4) [the last on the question of notice]. All these 
cases deal with the points on the particular facts and 
circumstances of those cases, but wliat we derive from 
them is that, in a case like the present neglect 
to recover the title deeds by a vendor from a vendee 
who has secured the greater part of the purchase 
money to the vendor by giving him a mortgage on 
the property itself, when the vendor has full notice 
that the vendee is impecunious and a bad paymaster 

(1) (1866)6 ILL. 905, 924. 


1916 

Naxda Lai 

Ror 

v» 

Abdul Aziz. 

Holmwood 

J, 


(3) (1907) L U R. 31 Mad. 7. 


1084 


INDIAN LAW REPORTS. [VOL. XLIII. 


1916 

■..N'anda Lal 

■ ,E0¥ ' V 

V, 

Abdul Aziz. 

Holmwooi) 

J. 


and thereby the vendee is enabled to obtain a second 
mortgage on the property by deposit of the title deeds, 
is gross and culpable negligence, and is rendered 
more so by a deliberate suppression of the existence 
of the mortgage in the sale-deed and a suggestion 
that the purchase money was required in casli and paid 
accordingly. 

Farther, that registration not being in itself notice 
a search made by the clerk of the solicitor to the 
vendee who has an interest to conceal the encum- 
iirance from the second mortgagee cannot saddle tlie 
latter with notice of the encumbrance. These two 
findings dispose of the appeal which must accordingly 
be decreed so far as the Lower Court refused to give 
relief to tlie plaintiflf against defendant No. 2, and it 
will be declared that the mortgage bond of the 25th 
.7uly 1911 to the defendant No. 2 be postponed to that 
of the 21st September 1911 in favour of the plaintiffs. 
That this day six months be fixed as the time for 
defendants 1 and 2 jointly or severally to pay to the 
lilaintiff the sum due on his mortgage with interest 
and costs, and if the amount is not paid on that date 
the mol’tgaged property will be sold . 

Imam J. concurred. 


G. S. 


Appeal allowed. 
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PRIVY COUNCIL. 


MAHOMED ISMAIL AEIFF 

V. 

AHMED MOOLLA DA WOOD 

(AND ANOTHER APPEAL CONSOLIDATED). 

[OH hPPMl FAOM THE CHIEF GOUIIT OF LOWEH BU.IiMA, AT RANGOON.] 

Maliomedan Law — Endowment — Public mosque — Right of nmiagemerit — 
Civil Procedure Code 1882^ s, 639 — Suit for appointment of Trustees 
and for seiilement of a scheme of management — Community composed of 
Sunni Ifaliomedans from various diairiefs and places — Trust deed giving 
management ecclmively to Rhanderias — Discretion of Kazi under haho- 
medan Law— Discretion of Court -'Obligation to adhere to inUniions of 
founder^ and objects of d'rust — Right to vary details of management in 
accordance with changing condition i atid circumstances. 

This appeal whicli arose out of a suit brought under section 539 of the 
Civil Procedure Code, 18B2, for the appointment of trustees, and the set- 
tlement of a scheme of management related to tlic Sunni Jumrna Musjid 
at Bangoon which was admittedly a public mosque dedicated to the per- 
forinauce of religious worship by all Sunni Mahomedans without restric- 
tion as to place of origin. The land ou which the mosque was built had 
been granted by the Government on trust for that piirpose in 1862 and it was, 
together with other land adjoining, purchased in 1871 from the Govern- 
ment by five members of the Sunni Maliomedan community who by a deed 
of trust in March 1872 dedicated it, and the mosque erected thereon, for 
the purpose of divine worship by all Sunni Mahomedans, and vested the 
control and management of the m )sque solely in Rhanderias (Sunni 
Mahoinedau'? from Bhander near Surat). 

Held^ tliat the transactions which took place in 1871 and 1872 in no- 
way affected tlie original and then existing trust, and that the trust deed 
did not create a new dedication, but the mosque remained as before a 
public mosque dedicated to the performance of worship by all Sunni 
i^iahomedans as originally founded. 

"Present: ViscoTJXT Haldan’K, Sm JoHM Edge, Mr AMEbjR Ali akd 
Sir Lawren'ce Jenkins. 
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With respect to a public religious trust, as distinguished from a private 
trust, the discretion, under tho Mahomedan law,, of the Kazi (a discre- 
tion now exercised l)y the Civil CDurt) was very wide ; for though he could 
not depart from the intentions of, or the rules made by, tiie founder as to 
the objects of the benefaction, yet as regards its management, which must be 
governed by circumstances, he !iad complete discretion, his priinai*y dutv 
being to consider the interests of the general body of tlie public for whose 
benefit the trust is created. In his judicial discretion he might vary any 
rule of management which he finds either not practicable or not in the be.st 
interests of the institution. 

Held^ therefore, that in settling a scheme of management the question 
was not one involving the determination of conflicting rights, but the con- 
sideration of the best method for fully and effectively carrying out the 
purposes of the trust. Section 539 vested a very wide discretion in the 
Court, and in giving effect to its provisions and appointing new trustees 
and settling a scheme the Court was entitled to take into consideration not 
merely the wishes of tlie founder, so far as tfiey can be, ascertained, but 
also the past history of the institution, and the way in which the manage- 
ment had been carried on heretofore in conjunction with other existing 
conditions that might have grown up since its foundation. The Court 
also had the power of giving any directions and laying down any rules 
w’hich might facilitate the work of management, and, if necessary, the 
appointment of trustees in the future. 

Held, also, that ou the facts and in the circumstances of this case tho 
Rlianderia section of tlie worshippers, all other coiidicions being equal, 
were preferably entitled to the management of the mosque. 

Ibrahim Esmael v. Ahdool Garrlm Peermamode (1) distinguished. 

The case was accordingly remitted to tiie Chief Court to form a scheme 
by which the appointment of future trustees should be entrusted to a com- 
mittee of the worshippers, the composition of wliich should be in the 
discretion of the Court with due regard to local needs and conditions, 
subject to the provision that so long as circumstances do not vary a 
majority of such committee should be Rhanderias ; and that in settling the 
scheme the Court should lay down rule.s for the guidance of tlie committee 
in the discharge of any supervisitorial functions that it may be necessary 
to confide to them and for filling up vacancies on their body subject to its 
control 

Two conpoiidatecl appeals, 79 and 80 of 1914, from 
two decrees (*291;h May, 1912) of the Chief Court of 

0) 11908] A; 0,526 ; L. R. 35 I. 151. 
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Lower Burma in its appellate jurisdiction, wLicli 
reversed a decree (25tbi April 1910) of the same Court 
in its original jurisdiction. 

The plaintiffs and the defendants 1 to 4 were the 
appellants to His Majesty in Council. 

The only question for determination in these 
appeals was as to whether a particular section of the 
Sunni Mabomedan community in Eraigoon who came 
from Randher, near Snrat, had the sole right to the 
control and management of the Sunni Jumma Musjid 
at Rangoon, a mosque dedicated to the worship of the 
whole Sunni community in that place generally. 

The facts out of which these appeals arose were as 
follows : — On 26th May 1862 the Government of India 
granted to Moolla Ibrahim Goolam Moidin Moollah, 
and Oassim Ahziin certain land in Rangoon known as 
1st class lot No. 12 of. Square 0. 1 on trust to build 
and maintain thereon a mosque for the free use of all 
persons profe.asiug the religion of the Sunni sect of 
Mahomedans. The grant contained a proviso that if 
a good and substantial mo.sqae was not erected on the 
land within one year from that date or if the land 
be at any time thereafter pat to any use or purpose 
other than that for which the trust provided, it should 
be lawful for the Deputy Commissioner of Rangoon 
to revoke the grant and the land should revert to the 
Government. On the same date, the Government of 
India also made another grant to the Same three per- 
sons of other land known as 4th class lot No. 8 of 
Square C. 1 upon the same trusts and provisoes, 

From the date of these grante, and also for some- 
years prior thereto, there existed on the land first- 
named a mosque called the Sunni Jumma Musjid 
which was used by the Sunni Mahomedau community 
of Rangoon generally, on behalf of whicli community 
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the grantees of the above two pieces of laticl were 
acting as trustees. 

On part of the land so granted and adjacent to the 
mosque, these trustees had built some godowus or 
shops which had been let to tenants, and the rents 
of which were applied to upkeep and maintenance 
of the mosque. In 1870 a question was raised by 
the Revenue authorities in Rangoon that these go- 
downs and shops constituted a breach of the provisions 
contained in the grants; and notice of an inquiry to 
be made was served on the trustees of the mosque 
which inquiry was attended by Cassim Ahzim. The 
.inquiry was as to whether the buildings other than 
.the mosque should be removed or whether they 
should be allowed to remain subject to payment of an 
increased municipal tax. Arrangements were eventu- 
ally made with the Government for the purchase of 
the land on special terms, which were far less than 
tlie ordinary of the land at that time 

On 3rd February 1871 the land, the subject of the 
two grants above mentioned, was sold and conveyed 
by the Government to live persons, Mahomed Bbra- 
hamji Dooplay, Hassim Ariff, Mahomed Pat.ril, Maho- 
med Hossein and Ebrahim Ally Moollah, who were 
influential members, and acted on behalf of the Sunni 
Mahomedan community, for Rs. 2,156-4, and Rs. 150 
respectively. 

By a deed dated 16th March 1872 to which the 
flve persons above named “were parties of the one jjart, 
and Mahomed Hassim as a trustee for the “ Soonee 
Mussalman community ” of the other part, it was 
recited that the lands had been made over to the 
persons named to be held or retained solely for such 
purposes as the ground was originally acquired from 
Government in the same manner as parcels of land 
were obtained by various sects in Rangoon ; and it 
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was witnessed that the land upon a portion of whicdi 
the Sunni Juninia Musjid was erected, or was in 
course of heing built, and also the godowns attached 
thereto were dedicated for divine worship. The deed 
also contained further provisions declaring that the 
entire control and management of the musjid should 
be vested in a body called the “Randeere Soonut 
Jammauth Wora Punchayet,” composed of a section 
of the Sunni community who came from Randher 
near Surat. 

Subsequent to 1871 a new mosque was built on the 
land out of subscriptions collected from the Sunni 
Mahomedan community generally. 

On 30th September 1908 the plaintiffs-appellants 
Mahomed Ismail Ariff, Ahmed Ebrahim, Mahomed 
Bbrahim, Ali Hashim ArilE, and Mahomed Yusuf claim- 
ing to be Sunni Mahomedans of Randher, instituted 
the suit, out of which the present appeals arose, against 
Ebrahim Ally Moolla, Moolla Abdul Rahim, Mahomed 
Yusuf Esmail, and Esuf Hashim Dooiday, the defend- 
ants-appellants, and three others. The two respond- 
ents Ahmed Moolla Dawood and Mahomed Valh' 
Mahomed, who were members of the Sunni Maho- 
medan community of Rangoon, but did not belong 
to Randher or Surat, and the remaining respondents 
who were Sunni Mahomedans from Surat but not from 
Randher, were Joined as defendants during the course 
of the proceedings. 

The plaintiffs admitted that the musjid in suit had 
been established for many years for the use of the 
Sunni Mahomedan community for the purpose of 
.. worship, but claimed that the “Randher Sunni Vora 
Juminat” alone was entitled to the control' and 
management of the trust connected therewith, and 
prayed for the settlement of a scheme, and for the 
appointment of trustees on tliat basis. 
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The contest in the suit lay between the plaintiffs 
and the defendants 1, 2, 3 and 4 on the one side, and 
ihe respondents on the other. 

The only issue raised for trial was Have all 
Sunni Mahoniedans of Rangoon or the Surat Vora 
community, other than the Randher Sunni Vora 
.Tummat any voice in the management and control 
of the Surati Jumma musjid?” 

The trial Judge (Robinson J.) held that the iirovi- 
sion in the deed of 1872 as to the management of the 
mosque was good and valid; that the management 
vested in the Randher Sunni Vora Punchayet alone ; 
and that a draft scheme on that footing should be 
submitted to and settled by the Court. 

A decree was accordingly made in favour of the 
appellants. 

Prom that decision both sets of the respondents 
appealed, and the appeals were heard by Sir Ohablbs 
Pox (Chief Judge) and Hartnoll J. who held that the 
lands granted by the Government under the two 
deeds of 26th May 1862 were granted upon trust to 
build and maintain thereon a mosque for, and to the 
free use of, all persons professing the religion of the 
Sunni sect of Mahomedans ; that the grants of the 3rd 
Pabruary 1871 w3re_ subject to the same trust ; and 
that the deed of lOth March 1872 which purported to 
assign the management and control of the mosque and 
lands to the nom nees of the Rhander Sunni Jummat 
Vora Punchayet (which comprised only a portion of 
the beneficiaries under the trust), was invalid and in- 
operative. The Chief Court on its Appellate Side 
accordingly passed two decrees in the appeals, in each 
appeal setting aside the decree of Robinson . 1 . and 
declaring that all Sunni Mahomedans were entitled 
to a voice in the management and control of the 
.Tumma Musjid at Rangoon, the right not being 
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confined to the liandhev Sunni Vora Paiichayet as 
claimed. 

On these appeals, 

Si)' R. Finlay, K. G., Arthu)' Page, and Ahdul 
Majid, for the appellants, contended that the deed of 
16t.h March 1872 constituted a wakf for religious 
purposes according to the Mahomedan law, and its 
provisions vesting the management and control of the 
mosque and lands in suit in the Ehander Sunni 
Jammauth Vora Panchayet were valid and opemtive. 
In a case of the dedication of a mosque the right to 
worship in it is in all Mahomedan believers ; but a 
right to worship in the mosque did not necessarily 
carry with it any right of maixagement: the right to 
worship was distinct from the right to manage and 
control the endowment, and the deed of 1872 did not, 
and did not purport, to infringe or interfere with the- 
right of all Suuni Mahomedans to worship in the 
mosque in suit ; and there was nothing repugnant to 
Mahomedan law in such a mosque being managed by 
Bhanderias ; it was in fact preferable that the manage- 
ment should be vested in such a well specified and 
ascertainable body as the Ehander Sunni Jummauth 
Vora Panchayet rather than in vague and unascertain- 
able bodies like the Sunni Mahomedan community, 
the Sunni Community of Eaugoon, or the Burati Sunni 
community of Eaugoon. It was the intention of 
- Moolla Hashim, the founder of the original mosque, 
that it should be managed and controlled solely by 
Ehanderias, and the provisions of the deed of 1872 
were consistent with, and in furtherance of, his inten- 
tions and in accordance with the established practice 
of the mosque which had always been managed by 
Ehanderias, who had almost wholly provided the 
funds to purchase the land, and to build and maintain. 
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Jthe iuoH(|iie. It was eoinpeteut by Mabomedaa law 
f<H‘ a person creating a wakf to provide for tlie future 
luaiiagciuetit of the lU’operty which he dedicated to 
I'uligious purposes, and in this case such provisions 
had been made for the management and control of the 
mosque by Rhanderias. It was also contended that 
under the two deeds of 3rd February 1871 an absolute 
title to the lands thereby sold was granted to the 
])archasers free from any trust or condition, and any 
trust of the lands by the deeds of 26th May 1862 which 
may previously iiave existed, came to an end when 
those deeds were cancelled and the lands resumed by 
the Government. The Court in settling a scheme of 
management was, no doubt, not bound to follow the 
rule of succession as appearing from the history of 
the endowment, btit in exercising the right ; of ; the 
Kazi under the Mahomedan law the -Court ought to 
have regard to the intentions of the founder and the 
rules made by him for succession to and management 
of the wakf : see Gulam Rahumtulla Sahib v. Mahom- 
mecl Akbar Sahib (1), Advocate- Oeney'al v. Fatima 
SuUani Beg am (2), and Ameer Ali’s Mahomedan Law, 
pages 452, 461. As to the right of management, 
reference was made to Ibrahim Esmael v. Abdool 
Oarrim Peermamoda (3) a Mauritius case, which was 
distinguishable, there being in that case no question 
of a succession of managers, and the whole congrega- 
tion contributed to the levy for maintenance of the 
mosque. Any scheme settled for the management of 
the trust ought not to be inconsistent with the terms 
of the deed of 1872, the validity of which it was not 
•competent for the respondents to challenge in this 
suit; and the trustees should, if possible, be the 
same persons. 

(1) (1875) 8 Mad. H. C. 63. (3) [ 1908] A. 0. 526 ; 

(2) (1872) 9 Bom. H. G. 19. L. R. 35 I. A. 151. 
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A. M. Dunne and F. J. CoUman, foi' the respond- 
ents, contended.^ that the Jxunma Musjid of Rangoon 
anti the lands appertaining to it formed a trust in 
which the whole Sunni Mahomedan community of 
Rangoon wei'c interested; and the transactions of 
1871 and 1872 in no way affected the rights of tluit 
coinmunit}’- in the trust propertj’', or freed the lands 
and mosque from the pre-existing trust. The Govern- 
ment never resumed, and never intended to resume, 
the land; there was no change intended or effected 
in the position of tlie Jumma Musjid itself, wliich 
was unaffected by the question relating to the erection 
of the shops, and there was no change in the nature 
of the trust connected -with the musjid. Tlie terms of 
the deed of 16th March 1872 were never submitted 
for the approval of the Sunni Mahomedan community 
at Rangoon nor was it drawn up with their knowledge 
or consent, and they never selected or appointed 
Mahomed Hossein to represent them in drawing it up. 
The control and management of the mosque and of 
the trust properties were vested in the Sunni Maho- 
medan community at Rangoon generally, and were not 
confined to the Randher Sunni Vora Punchayet. The 
fact that the Rhanderias always have held the man- 
agement of them did not necessarily slmw that such 
was the will of the founder : see the case of Ihrahim 
Esmael v, Abdool Carrim Peermamode (1) which, it 
was submitted, was applicable to the circumstances of 
the present case. The right to appoint trustees for the 
management of the mosque was in the officials of the 
mosque : Act XX of 1863 had abolished the right of 
any Government Officer to appoint to the manager- 
ship. Reference was made to their grounds of appeal 
to show that the case on which the ajxpellants relied 
in the lower Courts was not the same as that now set 
(1) [1908] A. 0. 526 ; L. B. 35 I. A. 151.. 
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Tip. The “date of the fouudatioii ” of the mosque 
alluded to therein was 1871. As to there being a rule 
of succession antecedent to 1871, it had iiot been 
proved. The appellants had not, it was submitted, 
made out their case that there was ever a settled rule 
of succession in management. 

Ai'thur Page replied. 

The judgment of their Lordships was delivered by 

Mr. Amebr Ali. The suit which give's rise to 
these consolidated appeals was brought in the Chief 
Court of Lower Burma in its original civil jurisdic- 
tion, under the provisions of section 539 of Act XIV 
of 1882, for the appointment of trustees and the settle- 
ment of a scheme of management in respect of a 
mosque, situated in the city of Rangoon. The plaint- 
iffs in the action are five Mahomedan worshippers at 
the mosque, who trace their origin to a place called 
Randher, said to be a suburb of the city of Surat in 
the Bombay Presidency, and in the earlier stages of 
these proceedings they appear to have claimed it as a 
Randhei'ia mosque. It is, however, conceded now that 
it is a public mosque dedicated to the performance of 
religious worship by all Sunni Mahomedans without 
restriction as to place of origin, and that it is com- 
monly known as the Sunni Juma Musjld. 

To explain the contest between the parties it is 
necessary to give a short summary of the circum- 
stances that have led to this unfortunate litigation. 
Like many other places in Burma, Rangoon is in- 
habited by a large number of Mahomedan emigrants 
from various parts of India who have domiciled 
themselves iji the country for purposes of trade, and 
are generally known by the names of the towns or 
villages whence they originally came. For example, 
the plaintiffs, as already stated, derive their origin 
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from Randlier and, therefore, call themselves Eandhe- ^ 
lias ; whilst the larger community of Suratis or mahomeb 
Soortees come either from the city or district of Surat. 

It is necessai’y to bear this in mind, as the mosque in y. 
question is sometimes called the Surati mosque. The 
Randherias, though trying to differentiate themselves Dawood. 
from the others, form in reality a section of the Surati 
community. They are mostly Yoras, and they all 
profess the Sunni doctrines. 

It appears that the site of the present mosque was 
formerly occupied by a bamboo structure built in 
1854 by one Moolla Hashim, a native of Randher. It 
was dedicated to the same purpose, and boi’e the same 
name as the present masonry mosque. Divine- worship 
was performed here by all Sunni Mahomedaus until 
it was burnt down three years later, wlien Moolla 
Hashim replaced it with a building made of wooden 
planks. This continued to be the public place of 
worship until 1872, when the masonry mosque was 
erected. 

The land on which the mosque was first built 
appears to have been afterwards added to by iJurchases 
made by Moolla Hashim or by his fellow-townsmen, 
who made the same over to him as the custodian of 
the mosque. In 1862 one Moolla Ibrahim, a brother 
of Moolla Hashim, and two persons of the names of 
Golam Moideen Moollah and Cassim Azim, obtained 
from the Government a grant in respect of certain 
other plots on the express trust “ to build and main- 
tain thereon a mosque or place of worship for, and to 
the use of, all persons professing the Sunni sect of the 
Mahomedan religion. 

These lands were also added or attached to the 
existing mosque, and .shops were built there to yield 
an income for its maintenance. 

In 1864, Moolla Hashim went on a pilgrimage to 
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Mecca, leaving tlie mauagenieut of the mosque in the 
hands of Moolla Ibrahim and the two persons already 
mentioned. He returned to Rangoon in 1866, but 
never resumed bis management of the mosque. At 
this time the person in charge was one Mohammed 
Hashim Mehtar, who also is said to have been a native 
of Randher. 

In 1870, the G-overnment, finding that no mosque 
had been built on the lands granted in 1862, and that 
on the contrary shops, had been erected thereon, 
issued a notice on the grantees to show cause why 
those lands should not be resumed. A meeting was 
thereupon held, apparently at the instance of the 
Randherias, of all the Sunni Mahomedans entitled to 
worship at the mosque, and it was decided to buy 
outright from the Government the land, and build 
on it a proper masonry structure suitable to the grow- 
ing needs of the community. Although there is some 
dispute with regard to the contributions of the general 
body of Sunnis apart from the Randherias, it may be 
taken as fairly uu controverted that the bulk of the 
fund w^as subscribed by the Randheria section of the 
worshippers. The conveyance was taken in the names 
of five persons, named respectively Dooplaj^ Arifl;, 
Pattal, Mohammed Hashim and Ebrahim Ali Moolla, 
and these men in 1872, whilst the masonry mosque 
was in course of building, purported to create a iie’w 
dedication. 

The trust deed bears date the 16th March, 1872 
and after reciting that it was made between the 
persons named above, of the one i^art, and one Moham- 
med Hashim, representing the general Sunni Mussul- 
man community, of the other part, proceeds to declare 
that, “the pieces or parcels of land upon a certain 
portion of which the Sunni Jamaet Musjid is erected 
or is in the course of being built, together with the 
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godowns attached thereto, are solely dedicated for the 
purpose of divliie worship.” It tlieu goes on to pro- 
vide, infer ah’a, that its luanagement shall remain 
exclusively In the hands of the Randheria Jamaet 
(peoide or assembly). 

The five persons in whose names the conveyance 
stood and who had executed the trust deed appear to 
have carried on the management for several years; in 
course of time some drojoped out and others came in 
as trustees. How these men were placed in charge of 
the management of the mosque is not clear, for 
apparently no meeting of the Randheria Punchayet 
was held until 1894, and none between 1894 and 1906, 
nor in fact had the Randherias any “ organised associa- 
tion” with written rules for the puriaose of giving 
effect to the wishes of their section of the community. 

Matters remained in this condition until 1908, 
when disputes arose regarding the validity of the 
election of one Hashim Yacub Ally as a trustee in 
place of another Randheria, who had died the year 
before. It was in consequence of the quarrels among 
the Randherias themselves in connection with the 
election or appointment of this man, that the pre- 
sent suit was launched in the Chief Court of Lower 
Burmah. The original defendants to the action were 
four persons who were actually managing the mosque 
as trustees, but the validity of whose appointment as 
sucli was impugned by tlie plaintiffs. In addition 
three others were joined as defendants ostensibly to 
represent the Randheria section, but in reality, as 
the trustee defendants charge, to represent the 
X3laintiffs’ faction. 

On the institution of the suit notices were issued 
by the Court under section 30 of the Civil Procedure 
Code to all persons entitled to worship at the mosque. 
Thereupon defendants 12 and 13, representing the 
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general body of Sanni worshippers, and defendants 8 
to 11 claiming to represent the Snrati community, and 
14 to 17 the other Randherias appeared and applied 
to be joined as parties. Each set of defendants has 
filed a separate defence. Although the trustee defend- 
ants deny the plaintiffs’ allegation that the mosque 
in question is a Randheria mosque, and affirm the 
validity of their and Hashim Yacub Ally’s appoint- 
ment as trustees, they associate themselves with the 
plaintiffs and their Randheria co-defendants in claim- 
ing that the right of management of the mosque 
belongs exclusively to their party. And they ask that 
the scheme, if any is to be Immed, should be framed 
on that basis. 

The defendants 12 and 13, who represent the 
general body of worshippers, controvert in substance 
the right of the Randherias to a monopoly of the 
management as opposed to the whole nature of the 
trust ; and they claim that as the mosque is dedicated 
to the performance of public worship by all Maho- 
med ans of the Sunni persuasion, now that a scheme 
is proposed to be settled under the direction of the 
Court they should be allowed a voice in its adminis- 
tration. 

The suit imoceeded to trial before Mr. Justice 
Robinson, and the whole dispute centred round two 
points, viz.: — 

(i) The effect of the trust deed of 1872, and 
• (ii) Whether the Randherias should or should not 
have the sole and exclusive charge and management 
of the mosque. 

The Randherias rested their case on the trust deed 
of 1872 ; they contended that it created a new trust 
and that the founders, namely, the five j)ersons 
in whose names, the laud had been purchased from 
the Government, were entitled to provide that the 
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management should remain exclusively in the hands 
of their own section of the community. The learned 
trial Judge states their contentions in the following 
terms: — 

“ It is argod that ths original mosque was created by a Randheria ; 
that the original grant was revoked and the lands sold outright to Ban- 
dherias, that they thus became the creators of the trust and were ‘ at liberty 
to make any lawful condition they pleased as to the management of the 
trust.’ ” 

And his decision is expressed in these words : — 

“The position in 1871, then, was that the five vendees became' the 
absolute and untrammelled owners of these two plots and could do with 
them as they pleased. .... They became the owners of tlie mosque, 
shops, and lands, and created a trust of them. It was undoubtedly open 
to them to manage the trust themselves or to lay down the manner in 
which it was to be managed, and this they did in Exhibit C.” 

He accordingly came to the conclusion that the 
Randheria party were exclusively entitled to the 
management of the mosque. 

On appeal by the respondents in the first and 
second appeals respectively, the learned .Judges of 
the Chief Court, differing from the Trial Judge, held 
in substance that the lands which were purchased 
by or in the names of the five persons in 1871 were 
acquired by them as tnistees for the puriioses of the 
existing mosque and subject to the trust therefor; 
and that nothing that took place in 1871 or 1872 had 
the effect of cancelling, or could in law cancel, the 
original 'trust ; and that as the original trust was for 
the benefit of all persons “professing the Sunni sect 
of the Mahomedan religion,” they thought* that “ ail 
Sanni Mahomedans were entitled to a voice and 
control of the Jnma Musjid of Rangoon.” 

The plaintiffs and the trustee defendants have 
appealed to His Majesty in Council, and the same 
contention that was pat forward in the Courts below, 
ased on the document of 1872, has been urged on 
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their behalf. It has farther been contended that 
nnder the Mahoinedan law the Court has no discretion 
in the matter and that it must give effect to tlie rule 
laid down by the founder in all matters relatiug to 
the a];)pointment and succession of trustees or mut- 
■wallees. Their Lordships cannot help thinking that 
the extreme proposition urged on behalf of the 
appellants is based on a misconception. The Mussul- 
man law like the English law draws a wide distinc- 
tion between j)ublic and private trusts. Generally 
speaking, in the case of a wakf or trust created for 
specific individuals or a determinate body of indivi- 
duals, the Kazi, whose place in the Britisli Indian 
system is taken by the Civil Court, has in carrying the 
trust into execution to give effect so far as possible to 
the expressed wishes of the founder. With respect, 
however, to public religious or charitable trusts, of 
which a public mosque is a common and well-known 
example, the Kazi’s discretion is very wide. He may 
not depart from the intentions of the founder or from 
any rule fixed by him as to the objects of the benefac- 
tion ; but as regards management which must be 
governed by circumstances he has complete discretion. 
He may defer to the wishes of the founder so far as 
they are conformable to changed conditions and cir- 
cumstances, but his ijrimai'y duty is to consider the 
interest of the general body of the public for whose 
benefit the trust is created. He may in his judicial 
discretion vary any rule of management which he 
may find "either not practicable or not in the best 
interest of the institution. 

Illustrations of this rule are to be found in almost 
every work on Mussalman law. And the authorities 
lay down that, “were the wakif f^the founder) to 
make a condition that the King or Kazi should not 
interfere in. the management of the ivakf, still the 
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Kazi will have his superintendence over it, for his 
supervision is above everything.” 

Their Lordships agree with the Chief Court that 
the transactions which took place in 1871 and 1872 in 
no way affected the existing trust, and that the trust 
deed of 1872 did not create a new dedication ; the 
mosque remained as heretofore a public mosque, dedi- 
cated to tlie performance of worship by all Sunni 
Mahomedans as originally founded. 

In their Lordships’ opinion, the real point in issue 
in the case, owing probably to the nature of the 
pleadings, has to some extent been missed by the 
Courts in India. It has been treated as a question 
involving the determination of conflicting rights 
rather than a consideration of the best method for 
fully and effectively carrying out the purj)Oses for 
which the trust was created. The suit is brought 
under section 539 of the Code, which vests a very 
wide discretion in the Court. It declares (omitting 
the parts not material to this case) that — 

‘‘ whenever the direction of the Court is deemed iiecessar'y for the 
administration of any express or constructive trust created for public^ 
charitable, or religious purposes, the Advocate-General, acting ex officio^ or 
two or more persons having a direct interest in the trust and having 
obtained the consent in writing of the Advocate-General, may institute a 
suit in the High Court, or the District Court within the local limits of 
wliose civil jurisdiction the whole or any part of the subject-matter of the 
trust is situate, to obtain a decree — 

‘‘(a) Appointing new trustees under the trust ; 

‘‘ (e) Settling a scheme for its management ; 

‘‘ or granting such further or other relief as the nature of the case may 
require.” 

Ill giving effect to tlie provisions of tlie section 
and ill appointing new trustees and settling a scheme, 
the Court is entitled to take into consideration not 
merely the wishes of the founder, so far as they can 
be ascertained, but also the past hisiory of the 
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institutiou, and tlie way in whicli tlie management 
has been carried on heretofore, in conjunction with 
other existing conditions that may have grown up 
since its foundation. It has also the power of giving 
any directions and laying down any rules which 
might facilitate the work of management, and, if 
necessary, the appointment of trustees in the future. 

In the present case, Moolla Hashim, although he 
was assisted by several of his comimtriots in acquiring 
the land on which the bamboo mosque was built, 
was to all intents and purposes its original founder ; 
in 1857, when the bamboo structure was burned down, 
he replaced it with a plank building ; he and his 
Eandheria fellow townsmen held the muhvalleeship 
until 1871. Since that date also the management 
has been carried on by people belonging to Randher. 
In 1862, the lands were purchased with money 
supplied by them ; and in 1871 the bulk of the monej^ 
appears to have come from the same source. It is not 
alleged that they have mismanaged the trust or com- 
mitted any dereliction of duty, or tried to introduce 
innovations in the services, or otherwise interfered 
with the rights of the general body of worshippers. 
In these circumstances it seems to their Lordships, in 
the exercise of the discretion which the Mussulman 
law vests in the Kazi, that the Randheria section of 
the worshippers, all other conditions being equal, are 
preferably entitled to the mutwalleeship of the mosque. 
With regard to the ca.se of Ibrahim Esmael v. Ahdool 
Garrim Peermarnode (1), which has been relied upon 
on behalf of the respondents, their Lordships deem it 
sufficient to say that the facts to which they have 
referred differentiate it widely from the present case. 

The present case, however, in their Lordships’ 
opinion, ilUistrates the mischief of leaving the power 
(1) [WOS] A. d. 526 ; L. E. 35 I. A. 151. 
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of appointing or electing trustees in the hands of an 
indeterminate and necessarily fluctuating body of 
people, whether they call themselves Pwnc/z ay ei? or 
Jamaet. In order to avoid, so far as possible, a recur- 
rence of the trouble that has brought about this long- 
drawn litigation, their Lordships think it desirable, in 
the interests of the institution which form the pri- 
mary matter for consideration, that the appointment of 
future trustees should be entrusted to a committee of 
the worshippers the composition of which should be 
in the discretion of tbe Judge, with due regard to 
local conditions and needs, subject to tlie provision 
that, so long as circumstances do not vary, a majority 
of such committee should be Randherias ; and that in 
settling the scheme the Judge should lay down rules 
for their guidance in the discharge of any supervisi- 
torial functions that it may appear necessary to confide 
to them and for filling up vacancies on their body 
subject to his control. 

Their Lordships are accordingly of opinion that 
the orders of the Courts of India should be discharged 
and that the case should be remitted with the following 
declaration and directions to the Chief Court of Lower 
Burma to deal finally with the matter : That all other 
conditions being equal, the Randheria section of the 
worshippers are preferably entitled to manage and act 
as trustees of the Sunni Juma Musjid of Rangoon; 
that the appointment of future trustees should be 
entrusted to a committee of the worshippers, the 
composition of which committee should be in the 
discretion of the Court, with due regard to local needs 
and conditions, subject to the provision that, so long' 
as circumstances do not vary, a majority of such com- 
mittee should be Randherias ; and that in settling the 
scheme the Court should lay down rules for the 
guidance of the committee in the discharge of any 
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Tke was the appellant to His Majesty ia 

Oouucil. 

The questions for deternaination on this appeal 
were as to Whether the appellant’s title to certain 
jaghir lands and his right to dismiss the jaghirdar 
from his office of paik had been established ; and 
whether an order of the High Gonrt remanding the 
case for re-trial was justified, . 

The circumstances under which the above ques- 
tions arose were as follows 

The appellant was a zainindar and proprietor of 
pargana Nayabasan and some of the lands in Iris 
zamindari were held by j^ersons called paiks on 
chakran or service tenure. Apredecessbr in title 
of the appellant had in 1801 executed a kabuliat 
in accordance with Bengal Regulation I of 1793, 
which contained, inter alia, a clause to the following 
effect : — 

** I shall mairitaia atid keep on the same sardars and puiks who have ail 
along existeil in the said pargana. 1 shall carry out wdiatever order may 
be passed by the Magistrate oii the paiks. I have no power to dismiss the 
sirdars and paiks. I shall year by year file a list of the names of tlie indivi- 
dual sirdars and paiks before the Magistrate, and one such list before the 
Collector. I shall depute the paiks to keep watch and take care of the 
boundaries of the said pargana, and see that no theft and dacoity and 
riot may take place anywhere. I .shall constantly tie engaged for the good 
of the Government. I shall carry oat any order that maybe passed by 
Government as best I can. I shall not neglect in any way to pay tlie 
Government revenue, and to comply with the several provisions . . 

On I3th December 1898 die appellant through his 
manager gave notice of dismissal for alleged miscon- 
dnct to one Suba Naik who was in his service as a 
liaik, and called upon him to give up possession of a 
jaghir of about 26 bighas which he held as remunera- 
tion for such services, and hand the lands over to one 
Nanda Ram who was appointed to succeed him. Suba 
Naik on 9th March 1899 petitioned the District Magis- 
trate of Midnapore, who referred the matter to the 
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police, and on their reporting that Suba Naik was a 

servant of the appellant and not under orders of the 

Government, the Magistmte declined to interfere. On 

a petition in June 1899 for a review of his order the deo 

Magistrate, however, after enquiry passed an order „ 

■ rT T ■ Secretart 

ill December 1899 reinstating Suba iNaik in his oflice of State 

of paik and directing the appellant to restore to him 
])ossession of the jaghir lands. From that order the 
appellant unsuccessfully api^ealed both to the Com- 
missioner of the Division and to the Government of 
Bengal ; and Suba Naik remained in possession of the 
office of paik and the jaghir lands appertaining thereto 
until his death on 12th May 1901, and was succeeded 
by his sons the respondents Kirtibash Naik and Pirthi 
NathNaik. 

On 16th January 1906 the appellant instituted the 
suit out of which this appeal arose, making the sons of 
Suba Naik and the Secretary of State for India in 
Council defendants and claiming possession of the 
jaghir, and a declaration of his title and of his right 
to appoint such holders of service-lands as were 
Suba Naik and his sons without the interference or 
control of Government. 

The appellant’s case was that there had been from 
time imraemoriai -wlthhi his zamindari two classes 
of paiks who held jaghir lands as remuneration for 
their services, namely, one class who performed police 
and other public duties and were called cliowkidars, 
digars and sardars, the appointment and dismissal of 
whom was in the hands of the officers of Government, 
and another class who performed only private duties 
for the appellant, and were called dal paiks or paiks^ 
whose apijointment and dismissal rested with the 
appellant; that Suba Naik belonged to the latter class, 
and had been properly dismissed by the appellant 
from his post, and ordered to give up the jaghir lands. 
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he lielcl; that the order of the District Magistrate 
reinstating him was ultra vires and illegal ; and that 
tlie possession of the Jaghir lands thereafter by Snba 
Naik and his sons had been wrongful, and he prayed 
for a decree as above with mesne profits and costs. 

The second and third respondents in a written 
statement admitted that they and their father were 
dal paiks, and that the appellant had the right to 
dismiss them, but claimed that they had nothing for 
which they could be dismissed. 

The first respondent, the Secretary of State, in his 
written statement relied on the kabuliat, and disputed 
the anpellant’s classificati on of naiks, con tending that 
all paiks and sardars on the estate came withiiniie 
kabuliat, and that in any view of the matter Suba 
Naik came within the first of two classes. He also 
alleged that Suba Naik was not a servant of the 
zainindar; that his uncle Baiju was the paik before 
him and held the “ paikan land”; and he did not 
admit the appellant’s title to the jaghir land in. suit. 

The Subordinate Judge held that there was nothing- 
in the kabuliat to prevent the zamindar from keeping- 
private paiks, and that the existence of such paiks in 
the service of the zamindar was admitted b}’- G-overn- 
ment in a rubokari as early as 1831 ; and he came to 
the conclusion on consideration of all the evidence 
that there was a class of private paiks over whom the 
zamindar had absolute control, and that Suba Naik 
liad belonged to that class. 

On appeal by the Secretary of State, the District 
Judge confirmed the decree of the Subordinate Judge. 
He held that for many years no holders of service 
tenures, except chowkidars and digar.s, had done any 
police duties beyond those incumbent on all zamindars 
and their servants ; that from 1810 and onwards there 
had been a distinction between paiks known as 
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cliowkidars and digars wlio came within the provi- 
sions of the kabnUat, and the second class of . parks 
known a.s dal paiks, dal sardavs, etc., who did not ; and 
that Suba Naik was one of the latter class. 

The Secretary of State preferred a second appeal to 
the High Court, in the grounds of which he raised for. 
the first time in the case the following contentions : 
(a) that the material issue in the case wnis whether 
the lands in suit were at the settlement in 1801 dealt 
with as ordinary lands of the estate or as jaghir- lands 
reserved for remniieratiug paiks for services ; (b) that 
important questions in the ca.se were, whether the 
jaghir tenure of Suba Naik was in existence at the 
date of the said settlement ; and what was the nature 
of the duties which Suba Naik had to perform at the 
date of that settlement : and that this issue and these 
questions had not been tried. ■ 

The appeal was hciuiL by Brett and Shaefuddin 
JJ. who set aside the decree of the District Judge 
aud remanded the case to him to try certain material 
issues which thes^ held had been left undecided, and 
to deal with the case in accordance with directions 
given in their judgment. 

The High Court held that the question of title as 
to whether the.- 44 o'.^L’ land in dispute had been 
appropriated at the tiinF^fiTTTmTleeennial Settlement 
in 1801 for that purpose and had been excepted from 
assessment of Coverhineat revenue was left unde" 
cided : that betweeii 1858 and 1858 Baijn I^iaik had been 
a paik under the orders of the police, and that he had 
been in possession of 13 bighas odd of land as jagliir, 
and that the conclusion of tlie lower Courts that 
because Suba Naik was in possession of 26 bighas he 
could not therefore have been in possession of Baijii 
Naik’s 13 bighas was not justified; that the District 
Judge had given no reason for his finding that Suba 
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Nalk ci>me witliin a class of paiks called dal paiks, 
and was ontside the provisions of the kabnliat ; that 
it was necessary for the proper determination of the 
suit that it should be decided («) whether the lands 
held by Suba Naik were included in the lands 
covered by the kabuliat; (6) that a proper finding 
with reasons should be come to on the question as to 
whether Suba Naik was exclusively employed on 
zamindari work and performed no police duties ; and 
(c) if the jaghir lands held by Suba Naik or any part 
of them had been appropriated for the maintenance of 
paiks doing police duties at the settlement, whether 
the fact that Suba Naik had not been actually 
employed on police duties could eiitTflFTtre~plairatiff 
to withdraw them from the operation, of the provisions 
in the kabnliat, to take khas possession of them and to 
discharge or appoint a holder of such lands at his 
optioET.' 

On this appeal, 

De Gt'uytJier, K. C., and E. B. Raikes, for the 
appellant, contended that by virtue of Bengal Regula- 
tion I of 1793 the appellant had an absolute proprietary 
interest in all lands withiir the ambit of his zamindari, 
and that the onus was on the respondent to prove that 
any lands were excepted : see Secretary of State for 
India v. Kirtihas Bhupati Harichandan Maha~ 
patra (1). There was no allegation or proof in the 
lower Courts that the lauds in suit were chowkidari 
chakran lands. Nowhei'e in the wri tten statement of 
the respondent was it asserted that any portion of the 
land was subject to the clause set out from the kabu- 
liat of 1801, or that any part of such land was held by 
Suba Naik. The nature of the lands was properly 
ascertained by the nature of the services rendered by 

,(1) {19U)T. L. B, 42 Calc. 710, 722, 727 ; L. B. 42 I. A. £0, 36. 
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the holders. The case of the appellant was that thei'e 
were two classes of paiks, the Goveniraent paiks 
performing police duties who were liable to be dis- 
missed only by the Government (see Regulation 
XVII of 1793), and the paiks who were private 
servants of the zu mi ndar; and that Saba Naik was a 
private paik, and consequently the appellant was 
entitled to dismiss him. Both the lower Courts had 
held on the facts in accordance with the appellant's 
contention, and the High Court had no power on the 
second appeal preferred by the respondent to interfere 
with the facts so found. By section 584 of the Code of 
Civil Procedure, 1882, a second appeal only lay on a 
question of law : see Durga Ghowdhrani v. Jewahir 
Singh GhowdhH (1), and no substantial alteration 
had been made by the corresponding sections (100 and 
101) of the Civil Procedure Code, 1908, in that respect. 
On second appeal, the respondent raised for the first 
time questions for the decisionr of which the High 
Court, it was submitted, had Wrongly remanded the 
case. That order ought to be set aside. 

Sir Erie Richards, K. C., and A. M. Dunne, for the 
respondent, contended that the appellant’s title to the 
lands and his right to dismiss Saba Naik had not been 
established. The appellant claimed a declaration 
of his title to the land hflie respondent admits that 
the laud is within the ambit of the zamindari, but 
says that it was e.vc hided from assessment as being 
assigned for the maintenance of the police force. 
Some of the iiaiks do both public dutiei/as police, and 
also private, services: reference was made to Joy- 
kissen Mookerjee v. Gollector of East Biirdwan (2). 
The cases of this class where the service is public 
as well as private depended on the question what was 

(1) (1890) I. L. B. 18 Calo. 23, 30; (2) (1864) 10 Moo. I. A. 16, 38, 45. 
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tbe character of the land at the time of the decennial 
settlement, A wrong construction was put on the 
kabuliat, and tire findings of the lower Courts did not 
determine the main issues arising in the case. The 
respondent was therefore entitled to question the deci- 
sion of the District Judge : the misconstruction of a 
document was a question of law on which a second 
appeal would lie: Fateh Ghand v. Kishen Kumvar (\). 
No doubt the question was only . raised for the first 
time in the grounds of appeal to the High Court, but 
it is one that ought to be determined in the suit, 
namely, whether the land was assessed in .the settle- 
ment of 1792. The order of the High Court was there- 
fore right. h ■ ^ [ ■ 

The appellant was not called upon to reply. 

The judgment of their Lordships was delivered by 

Loed Paekee. This was an action in which the 
appellant, as plaintiff, sought to recover possession 
from the first and second defendants of a jaghir con- 
taining about 26 bighas of land situate within the 
territorial limits of the j)arganah Nayabasan in the 
district of Midnapore, of which the appellant was the 
proprietor. The Secretary of State, who alone has 
appeared as a respondent in this apj) 3 al and is here- 
after referred to as the re.spondent, was added as a 
third defendant, because the Government of India 
disputed the right w’hich the appellant was asserting 
in the action. The appellant’s case was that in 1898 
one SubaNaik was in his personal service and held the 
jaghir on service tenure determinable when h is employ- 
ment ceased; that he had duly determined the employ- 
ment of Suba Naik and given him notice to quit his 
jaghir; that Suba Naik had refused to deliver up 

(l) (1912) 1 L. E. 34 All. 579 ; L. E. 39 I. A. 237. 
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possession of the jaghir, and had obtained from the 
Magistrate an oi-der -wliich precluded the appellant 
from obtaining possession thereof without civil suit; 
that Suba Xaik had since died, and that the first and 
second defendants wrongfully claimed to I'etain posses- 
sion as his heirs. 

The parganah Nayabasan was settled in 1801 with 
Rani Sumitra Bhaii] (the appellant’s predecessor in 
title), who in Januaiy of that year execnted a kabuliat 
in favour of Government. Under this kabuliat the 
proprietor of the parganah was bound to maiiilain 
and beep the same “ sardars and paiks ” who had all 
along existed in the parganah, and to carry out what- 
ever order might be passed by the Magistrate on the 
paiks. He was also pi-ecluded from dismissing the 
sardars or paiks, and bound to depute the paiks to 
watch and take care of the boundaries of the parganah 
and see that no theft or dacpity and no riot occurred 
anywhere. 

The appellant has throughout contended that the 
sardars and paiks referred to in this kabuliat are 
sardars and paiks employed on police duty, and that 
the document has no reference to paiks who hold on 
tenure services personal to himself, and having no 
connection with the local police. This contention 
has been upheld, and in their Lordships’ opinion 
rightly upheld, by all the Courts below. On the other- 
hand, it has been throughout contended by the 
respondent that the provisions of the kabuliat pre- 
clude the aiipellant, not only from dismissing paiks 
whose tenure services include the performance of 
police duties, bat from resuming their Jaghir lands, 
even though he might provide for their remuneration 
in some other way. The appellant having accepted 
this contention, their Lordships will assume, as was 
assumed in all the Courts below, that it is correct. 
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Oil reference to the wiitten statement of the re- 
spondent by way of defence to the action, it will be 
found that, so far as material for the purposes of the 
present appeal, he relied entirely on the provisions of 
the kabnliat. In order to succeed he had, therefore, 
to prove that Suba Naik held by service tenure 
involving the performance of police duties. Curiously 
enough, the first two defendants put in a statement, 
by way of defence, repudiating this. Their case was 
that they were in jiossession by hereditary right on a 
service tenure which did not involve the performance 
of any police duty, but that the appellant had no right 
to dismiss them if they, were ready and willing, as 
they in fact were, to perform their proper services. 
They subsequently applied for leave to withdraw this 
statement and substitute another. This application 
was refused, but they appear to have given evidence 
at the trial in support of the respondent’s case. 

The Subordinate Judge found first that there had 
always been two classes of paiks within the parganah : 
(i) paiks who hold their jaghirs in consideration of the 
performance of police duties, and (ii) paiks whose 
tenure service were personal to the zamindar He 
also found that Suba Naik belonged to the latter class. 
On the.se findings of fact he held, and in their Lord- 
ships’ opinion rightly held, that the defence of the 
respondent failed, and gave judgment in favour of the 
appellant. 

The first and second defendants were content with 
this decision, but the respondent appealed to the 
District Judge, who came to the same conclusions both 
of fact and law as had been come to by the Subor- 
dinate Judge, and dismissed the appeal with costs. 

The respondent thereupon presented an appeal to 
the High Court. By section 584 of the Civil Proce- 
dure Code then in force the High Court as .second 
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Court of Appeal was bound by the flndings of fact of 
the District Judge. In tlieir Lordships’ opinion the 
High Court was not at liberty to disregard the finding 
that Suba Naik belonged to the class of paiks having 
no police duties, on the ground that the DLstrict 
Judge gave no reasons for coming to this finding. 
The reasons of the District Judge are clear. He had 
considered the evidence, and saw no reason for differ- 
ing from the conclusions at which the Subordinate 
Judge had arrived. The High Court therefore could 
only allow the appeal on grounds of law, and as they 
agreed with the Court below on the construction of 
the kabuliat, it is not obvious what other questions 
of law arose. The respondent, however, urged upon 
the High Court that the Courts below had entirely 
misconceived the issue they had to try. This issue 
was, he contended, whether the lands comprised in 
the Jaghir in question were chowkidari chakran lands, 
that is, lands which at or before; the settlement had 
been appropriated or assigned for the maintenance of 
the ])olice force, and by reason of such appropriation 
excluded from the /.amindari assessment. It is in 
their Lordships’ opinion quite clear that no such issue 
was raised by the pleadings. Had this been the issue 
raised by the pleadings, the question wdiether Suba 
Naik was a paik with police duties \Tould have been 
of little importance if iiot quite immaterial. The 
appellant would be precluded by Eegulations I of. 
1793 and XIII of 1805 from utilising chowkidari 
chakran lands for remunerating persons who were 
Ms personal servants and performed no police dirties ; 
'but as appears from the case of The Secretarn of Slate 
for India v. Kirlibas Blmpati Harichandan Maha- 
patra (1), the onus of irroving that the lands in 
question were so appropriated or assinged would lie on 
• (1) (1914) I. L. E. 4-2 Calc. 710 ; L. R 42 I. A. 30. 
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the respoiiclent. The kabulial contain.s no reference 
•whatever to any such lands. 

It was admitted before their Lordships that this 
contention was put forward for the fir.st time before 
the High Court. Such admission could hardly be 
avoided. The real question upon the pleadings was 
whether the appel 1-ant could rightly terminate Suba 
Naik’s tenancy. The new issue suggested raises the 
question not whether Suba Naik’s tenancy could be 
determined, but whether it ought not to be deter- 
mined and the jahgir utilised for maintaining some 
police officer appointed by the Government. Never- 
theless the High Court held that this was the real 
issue, and, as it had not been tried, discharged the 
order of the District Judge and remitted the action 
for rehearing. It not only did this, but it ordered all 
the costs already incurred to abide the result of the 
rehearing. In other words, if the appellant failed on 
a new case set up for the first time on the .second 
appeal, he would have to pay the whole costs of the 
issues on -which he had succeeded in the two Courts 
below. 

In their Lordship’s opinion, even if it be compe- 
tent to the High Court to remit a case for rehearing 
on an issue not raised in the j)leadings or even sug- 
gested in the Courts below, this ought only to be done 
in exceptional cases tor good cause shown and on. 
-payment of all oosts thrown away. In the present 
case the respondent showed no ground whatever for 
the indulgence lie claimed. He did not suggest that 
he had been in any way taken by surprise or had dis- 
covered fresh facts of which he was unaware when 
the case was before the lower Courts. The possi- 
bility of the land-s in question being chowkidari 
chakran lands, which could not, according to the 
regulations, be resumed, must have been present to 
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tlie minds of bis advisers when bis statement by way 
of defence was filed. It bad been .suggested b5’' tbe 
Magistrate, whose order necessitated the action. The 
actioji of the respondent’s advisers in not raising the 
point must have been deliberate. With knowledge 
of it be elected to fight the action on the question 
whether Suba Naik could rightfully be dispossessed 
of his jaghir, rather than on the question whether he 
ought not to be dispossessed and the Jaghir utilised 
for police purposes. The record contains little or no 
evidence pointing to there being any chowkidari 
chakran lands which could not be resumed within 
the parganah. On the contrary, the Rubakari in 
Persian, the genuineness of which was accepted by 
the District Judge, points the other way. The re- 
spondent does not suggest that he has any further 
evidence. 

Their Lordships are therefore of opinion that this 
appeal should be allowed with costs here and below, 
and that the oider of the District Judge should be 
restored, and they will humbly advise His Majesty 
accordingly. 

Appeal allowed. 

Solicitors for the appellant : T. L. Wilson ^ Go. 

Solicitor for the respondent .- Solicitor, India Office. 
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APPELLATE CIVIL. 


Before N,. E. Chatlerjea and Richardson JJ» 

SALTMULLAH 

v. ■■ ■ 

PROBHAT CHANDRA SBN.^ 


Hindu Law-— Partition — Right to partition — Partition between co-ownas 

— Rerersionary interest — Administrator s power to trans fer property — 

Permanent leases— Prolate and Administration Act (V of 1S81) s. 90 

Where plaintiffs in a suit for partition were in joint possession of certain 
property with the defendants as co-sharers under leases wliicb purported to 
be permanent leases granted to them under an arrangement sanctioned by the 
Court, and where tiie only person at the time of the suit interested in 
challenging the plaintlff.s’ right was a party to the suit and did not contest 
the suit 

Held^ that the plaintiffs were entitled to partition and the fact that the 
partition would have to be set aside it* the reversioner on corning into 
posvsession of the property succeeded in a suit for setting aside the leases, 
was not sufficient ground for refusing the plaintiffs the right to partition. 

Sundar v. Parhati (1) and Bhaywat Sahai v. Bipbi Behari Mitter (2) 
followed. 


Second appeal by Nawab Sir Salimallab Bahadur 
and others, the plaiutilfs. 

One Madhu Sadan Das died possessed of certain 
properties and leaving him surviving his widow, 
Shyani Peari, and four sons, Mohini Mohan, Radhika 
Mohan, Lai Mohan and Khettra Mohan. Subsequent- 
ly, the interest of Khettm Mohan in the estate of liis 


Appeals from appellate decrees, b5[os. 1495, 1656 and 1657 of 1913 
against the decree of F. W. Ward, District Judge of Tippenih, dated Feb. 6, 
1913, affirming the decree of Satkauri Haidar, Subordinate Judge of 
Tippera, dated Feb. 26, 1912. 

(1) (1889) 1. L. R. 12 All 61 i (2) (1910) L L R. 37 Calc. 918 ; 

L R. 16 L A, 186. L. R. 37 I, A. 198. 
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deceassetl father devolved on Moliini Moluin and that of tyio 
Radhika Mohan and of Lai Mohan on their widows, SAi.iMurr,.vH 
Gobinda Rani and Priya Moiee, respectively. On the 
27th September, 1890, Mohini Mohan executed a mort- ChIxdra 
gage in favour of the Eastern Mortgage and Agency 
Co., Ld., for the sum of Rs. 2.50,000 and in pursuance 
of the conditions therein contained he also executed a 
power of attorney, whereby he conferred on Messrs. 

Garth and Weatherail the entire management of the 
mortgaged property and undertook not to interfere 
with the same in any way. On the 28th December, 

1896, Mohini Mohan died and his estate devolved on 
his mother Shyam Peari. On the 29th January, 1897, 
one Soshi Bhiisan Guha obtained letters of admin- 
istration to Mohini Mohan’s estate. In consequence 
of certain difficulties having arisen in the proper 
management of the estate of the deceased mortgagor, 
a deed was executed on the 3rd April. 1897, between 
Soshi' Bhusan Guha as administrator, the said com- 
pany as mortgagee and Messrs. Garth and Weatherail, 
whereby the mortgaged properties were transferred to 
the latter as a/nrnii/c/jfears, managers and trustees 
with powers to manage the said properties and to 
grant perpetual leases. On the 1st May, 1897, sanction 
of the District Judge of Dacca was obtained to this 
deed of trust by Soshi Bhusan Guha as required by 
section 90 of the Probate and Administration Act. 

Under a separate indenture Priya Moiee also executed 
an usufructuary mortgage for a term of years in re.s- 
pect of lier share in her deceased husband’s estate as 
well as a trust deed wdth similar power.s in favour of 
Messrs. Garth and Weatherail. Sojne time after exe- 
cuting these deeds Priya Moiee died and her interest 
in the estate was inherited by Shyam Peari, who thus 
became interested in the shares of Mohini Mohan, 

Lai Mohan and Khettra Mohan, while the interest of. 
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Radhika Moban still remained in Gobinda Rani, who 
was living at the time of the pre.sent suit. Under the 
powers conferred on the trustees, two Oar-sikmi 
tenures and a pa toZttfc in respect of certain shares 
in Shyam Pearl’s and Priya Moiee’s properties were 
granted to the plaintiffs by the trustees in 1903 and 
thereafter the plaintiffs continued in joint possession 
with the other co-owners, none of whom ever objected 
to the joint possession. Within a year of the grant of 
letters of administration to Soshi Bhusan Gnha the 
administration ceased. On the 1st Sej>tember, 1910, the 
plaintiffs filed three suits for partition against all the 
co-owners. Two of these suits were in respect of the 
clar-siktni tenures and one in respect of the patni 
taluk. The plaintiffs alleged that owing to the dis- 
agreement amongst the co-owners, the plaintiffs always 
had difiiculties in connection with the collection of 
rents and as the defendants were unwilling to agree 
to an amicable partition, these suits were brought. 
Some of the defendants contested the plaintiffs’ claim. 
Both the Courts below dismissed, these suits dealing 
with them jointly. The plaintiffs, thereupon, appeal- 
ed to the High Court. 

Mr. B. Chakravarti, with him Babu Surendra 
Nath Gruha, for the appellants. Under section 90 of 
the Probate and Administration Act the administrator, 
ill whom the entire property vested for all purposes’ 
had full powers to alienate the property or any 
portion of it and to create trusts, provided the pre- 
vious. sanction of the Court was obtained. The words 
of that section were quite general. This sanction was 
obtained. The permanent leases granted by the trus- 
tees, Messr.s. Garth and Weatherall, to the plaintiffs 
in respect of these properties were not void, but void- 
able. They had complete authority to enter into the 
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leases which were executed in the> course of their 
management. As regards the leases of the properties sx 1 .iM 0 u.Ait 
belonging to the share of the widow Privii Moiee, 
the}' were on the same footing also, that is to say. Chan-dba 
they were not void, but voidable. The only persona 
entitled to avoid them was not any of the contesting 
defendants, who had no immediate interest in the 
liroperty, but Syam Peari who was made a party to 
the suit and did not oppose it. The plaintifts being in 
joint possession with the defendants were, therefore, 
entitled to partition. The cases of Bhagwat Bahai v. 

Bipin Behari Mitler{\), Shubhadra Dassya v. 

Chandra Kumar Nag(i), The Eastern Mortgage and 
Agency Go., Ld.. v. Bebati Kumar Bay (3) and 
Stmdar v. Parhati{4c) were relied on. 

Bahu Jogesh Chandra Ray (with him Babn 
Jatindra Nath Bose and Babu KsMtish Chandra 
Neogi), for the respondents. Messrs. Garth and Wea- 
therall w’ere not entitled to confer any title on the 
lessees. TTie trustees’ povrers were conferied on them 
by the adminisstrator who had no right to delegate his 
authority. The sanction required in section of the 
Probate and Administration Act must be sanction in 
each case. General sanction would not do. It was 
necessary to obtain particular sanction in each case. 

In order to maintain a suit for partition, the plaintiffs 
must prove that they had both title to and possession 
of the properties to be partitioned. In the iiresent 
suit the leases were not granted by the administrator. 

In fact administration had ceased long before the 
leases were granted and the powers of the trustees 
had consequently terminated. The cases of perma- 
nent leases granted by the administrator himself had 

(1) (1910) I. L. E. 37 Calo. 918 ; 

L. R. 37 I. A. 198. 

(2) (1903) 8 C. W. N. 54. 


(3) (1906)3 0. L. J.260. 

(4) (1889)1. L.E. 12 All. 51 ; ' 

L. R. 16 I. A. 186. 
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no application to tliis suit. The plaintiffs had merely 
a limited interest in the properties. 

A person entitled to a limited interest cannot be said 
in all cases to be entitled to partition : see Heynadri 
Nath Y. Bam'iai Kayita Roy (1). In each case it must 
be sbowu that a co-owner was entitled to partition as 
a matter of right before partition would be allowed. 
The case of .S'loidar v. Pay'bati (2) was one between 
two co-widows claiming under the same title and 
had no application to the present suit. Even two 
co-widows were not entitled to enforce an absolute 
partition. The cases of Gajapathi Nilamani v. Gaja- 
pathi Radhamayii (3), Jijoyiamba Bayi Saiba v. 
Kamakshi Bai Saiba (4) wciro I’elied on. A Hindu 
widow was not entitled to alienate the estate inherited 
from her husband where such alienation might pre- 
judice any reversionary heirs : see Bhugwayideen 
Doobey v. Myna Bai (5). Having regard to all the 
circumstances this was not a case in which partition 
should be granted. 

My\ B. Chakravat'ti, in reply, referred to the case 
of Bhagivat Sahai v. Bipin Behari Miller (6). 


N. R. Chattbbjba and Richardson JJ. These 
appeals arise out of suits for partition, and the Courts 
below have dismissed the suits upon a preliminary 
point, namely, that the plaintiffs had not acquired 
any such interest in the properties as to entitle them 
to maintain a suit for partition. 

It appears that one Madhu Sudan Das left four 
sons, Mohini Mohan Das, Radhika Mohan Das, Lai 


(1) (1897) I. L. R. 24 C.alc. 575, 580. 

(2) (1889)1. L. B. 12 All. 5l ; 

L. B. 16 I. A. 186. 

(3) (1877) I. L. B. 1 Mad. 290 ; 

L. R. 4 I. A. 212. 
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Mohan Das and Khettra Mohan Das. Khettra Mohan’s 

interest devolved uj)on Mohini Mohan. Radhika salishtllah 

Mohan’s interest devolved upon his widow Gobinda „ ®- 

. T , 1 Probuat 

Rani and Lai Mohan’s interest was inherited by his Chaxdra 
widow Priya Moiee. Mohini Mohan Das obtained a 
loan of Rs. 2,50,000 from the Eastern Mortgage and 
Agency Company under a deed of mortgage dated the 
27th September, 1890. One of the conditions upon 
which and subject to which the said company agreed 
to grant the said loan was that the mortgaged proper- 
ties should be managed entirely and without any in- 
terference from the said mortgagor by Mr. Garth and 
Mr. Weatherall, and Mohini Mohan executed a power 
of attorney in their favour Mohini Mohan died on 
the 28th December, 1896, and Letters of Administration 
of his estate were granted to one Soshi Bhusan Guha 
on the 29th January, 1897. The mortgagees, it appears, 
subsequently found that there were diificulties in the 
way of management of the estate and in the conduct of 
law suits which could be avoided if the properties 
were vested in trustees. An indenture transferring 
the mortgaged properties to Messrs. Garth and Wea- 
therall as trustees with powers to manage them, 
which included the power to grant perpetual leases, 
was accordingly drawn up and submitted by the 
administrator to the District Judge of Dacca who 
sanctioned it on the 1st May, 1897. On the 3rd xApril, 

1897, the indenture was executed between the adminis- 
trator Soshi Bhusan Guha representing the estate of 
the mortgagor Mohini Mohan Das, the Eastern Mort- 
gage and Agency Company the mortgagees, and Messrs. 

Garth and Weatherall the trustees transferring the 
proiierties to the latter as am-mukhtear’s, managers 
and trustees. Priya Moiee executed an usufructuary 
mortgage in respect of her share in favour of the said 
Messrs. Garth and Weatherall for a term of years and 
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also a tfust deed with similar powers. These trustees 
granted certain permanent leases, dar-sikmi tenures 
ill two of the cases, and a patni taluk in the third, 
in favour of the plaintiffs in 1903 in respect of certain 
shares in some properties and the plaintiffs remained 
in joint possession of those shares with the other 
co-owners since 1903; and in September, 1910, the 
plaintiffs brought these suits for partition against 
those other co-sharers. 

It' may be mentioned here that on the death of 
Mohini Mohan and Priya Moiee, their estate devolved 
upon Shyam Peari. The Court of appeal below held 
that section 90 of the Probate and Administration Act 
•does not empower an administrator appointed under 
the Act to delegate his powers to others ; that even if 
the trust deed was valid, Soshi Bhusan being dead 
his administration ceased many years ago, and the 
“ sub-trustees” could not grant leases after their own 
trusteeship ceased ; and that in any case they had no 
right to grant permanent leases it being nowhere 
provided that their possession was to be permanent. 
As regards Priya Moiee, the Court below observes that 
it was not the case of the plaintiffs that she e.xecuted 
the leases for legal necessity, and she having died, any 
permanent leases granted in respect of her share by 
the said trustees are voidable. 

That Court accordingly held that the leases set up 
by the plaintiffs were voidable and that “ it is clearly 
then undesirable that a partition should be effected 
until it is definite that such leases are not so 
voidable.” 

ft is unnecessary to consider in the present cases 
whether the leases obtained by the plaintiff's from 
Messr-s. Garth and Weatherall are valid or voidable at 
the instance of the reversioner after the death of 
Shyam Pearl. The plaintiffs are in joint iiossession of 
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the shares with the defendants as co-.sharer.s, under 
leases which purport to be permanent lea.ses, granted 3 
to them under an arrangement sanctioned ))y the 
Court. Tiie only person at present interested in 
challenging tlieir right is Shyam Pearl who is a party 
to the suit aiKl she does not contest the suit. The 
contending defendants have no interest wdiatever 
either present or future in the shares in re.speet of 
which the plaintiffs claim to be les.sees, and the plain- 
tiffs have been in possession jointly with them ever 
since 1903 without any objection on the part of the 
defendants. In fact in some rent suits the.se defen- 
dants made the present plaintiffs parties-defendants 
as co-sharer landlords. We think that under the cir- 
cumstances the principle laid down in the case of 
Siindar V. Pat'bati{\) applies. In that case two 
Hindu widows were in lawful possession of properties 
of their deceased husband and one of them bi'onght a 
suit for partition, against the other. There was a 
question in that case whether there had been a valid 
adoption made by the deceased husband and whether 
the estate had been given to the said adopted son- by a 
will of the deceased. The Judicial Committee held 
that apart from those questions, the fact of joint 
possession by the two widows of the estate which 
belonged to the testator ever since the death of 
the adopted son appeared to them sufficient for dis- 
posing of the suit in favour of the plaintiff. Referring 
to the possession of the widow.s, their Lord.ships 
observe. — “Their possession was lawfully attained, 
in this sense, that it was not procured by force or 
fraud, but peaceably, no one interested opposing. In 
these circumstances it does not admit of doubt 
that they are entitled to maintain their possession 
against all coiners except the heirs of Premsukh 
(1) (1889) I. L. E. 12 All. 51 ; L. R. 16 I. A. 186'. 
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(the adopted son) or (if Baldeo Saliai (the deceased 
husband) one or other of whom, (it is unnecessary 
to say which) is the only person who can plead 
a preferable title. But neither of these possible claim- 
ants is in the field and the widows have therefore, 
each of them, an estate or interest in jespect of her 
possession, which cannot be impaired by the circum- 
stance that they may have ascribed their possession 
to one or more other titles which do not belong to 
them.” 

The same consideiution applies to this ease. It 
is contended on behalf of the respondents that the 
Court ought to take into consideration the fact that 
on the death of Shyam Peari, the reversioner may 
bring a suit for setting aside these alienations, and 
that if he succeeds in doing so, the partition would 
have to be set aside. That we think is not a suffi- 
cient ground for refusing the plaintiffs the right to 
partition which they have at present in respect of 
their posses.sion. .In the case of Bhagivat Sahai v. 
Bipin Behari ilfiffer (1), it was held by this Court 
that the mo /e(trarida?*s (the plaintiffs in that case 
for partition) hud not such a permanent interest as to 
ensure that any ijartition then effected would be of 
enduring effect, on the ground that the mokararidars 
in that ease might incur forfeiture in certain contin- 
gencies mentioned in the lease. Their Lordships in 
overruling the decision observed as follows : — ■ 

“But those learned Judges held that the right of 
partition, which would otherwise have belonged to 
the appellants, the mokararidars was lost by reason 
of the fact that their mokarari is liable to forfei- 
ture in certain contingencies and therefore is lacking 
in the permanence of interest necessaiy to support 
a claim for partition. Their Lordships are of opinion 
(1) (1910) I. L. E. 37 Calc. 918 ; L. B. 37 I, A. 198. 
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that the distinction thus introduced cannot be 
supported. 

“ The title of the appellants is a permanent title, 
though liable to forfeiture in events which have not 
occurred and the rights incidental to that title must 
in their Lordships’ opinion be those which attach to 
it as it exists without reference to what might be lost 
in future under changed circumstances.” 

Havi ng regard to the cireumstances already stated 
and to the fact that the only person who is now inter- 
ested in challenging the title of the plaintiffs has not 
contested the suit at all, we think the Courts below 
are wrong in dismissing the suit upon the prelimin- 
ary ground mentioned above. 

The decrees of the Courts below are accordingly 
set aside and the cases sent back to the Court of first 
instance in order that they may be tried on the 
merits. 

Costs of these appeals will abide the result. 

0. M. Appeal allowed ; case remanded. 
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CRIMINAL REFERENCE. 

Before Ohitiy and WitlmBley JJ. 

EMPEROR 

V. ' 

SHEIKH ABDUL.* 

Security for good behaviour — Previous convictions, pJ*oof — Central 

Bureau register of thumb inijyressions^ evidentiary value of — Extract, 
from jail register without proof of identity — Locus pceniientics— ^Cri- 
minal Procedure Code {Act V of 1S98), s. 110. 

Whenever proof of previous convictions is required, whether under 
section 75 of the Penal Oode or Chapter VIII of tiie Criminal Procedure 
Code, such previous convictions must be proved strictly and in accordance 
with iaw, and unless so proved no Court can take them into consideration. 

A register produced from the Central Bureau purporting to contain the 
thumb iinpreKSsioii of the accused and his descriptive roll with a list of liis 
previous convictions, wJien there was no evidence how it came to be made 
and lodged in the Central Bureau nor from what particulars tlie previous 
convictions were recorded and certified, was he!d insufficient proof of such 
convictions. 

An extract from the jail register showing previous convictions of a 
certain person witli aliases and certified copies of previous convictions of 
the same in the absence of evidence of identity with the presenf^accusedr 
held insufficient to prove previous convictions of the latter. 

A person who has served the period of his imprisonment should be 
given a chance of reformation and should not be proceeded with under 
section no of the Criminal Procedure Code soon afer his emergence from 
jail. , 

A V. A>/ijueror(l) referred to. 

Although general statements of witnesses, e.g.^ that tiio accused arc 
all pickpockets and tliat every one is afraid of tliem, may not be wholly 
inadmissible in evidence, no Court should act on a body of such evidence 

^Griminai Reference, No. 2 of 1915, by E. Keays, 0%. Chief Presi- 
dency Magistrate of Calcutta, dated Sep. 21, 1915. 

(1) (1904)L L.R. 31 Calc. 783. 
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without testing tlie statements of the witnesses and ohtaiuing* from them 
some particulars of the facts on which their general statements are made. 

The case of each accused should be differentiated in the evidence and 
the order of the Court, 

Pjiocbbdixgs were taken against Sheikh Abdul and 
live others before Mr. Keays, Officiating Chief Presi- 
dency Magistrate, under s. 110, els. (a) and (/), the 
accusation being that they were habitual thieves and 
so desperate and dangerous as to render their being 
at large without security hazardous to the community. 
The Magistrate after hearing evidence passed, on the 
21st September 1915, an order under s. 118 directing 
each of the above persons to execute bonds in the 
sum of Rs. 500 to be of good behaviour for three years 
with two sureties each in the like amount, and in 
default to rigorous imprisonment for the same period* 
He referred the case to the High Court under s. 123 of 
the Criminal Procedure Code. 

The case was heard by the High Court on the 21st 
and 22nd December 1915, aud "was remanded to the 
Magistrate, OJi 3rd .Tanuary 1616, by the following 
order : — 

is a reference under section 123 of the Criminal Procedure Code 
in the matter of six persons, Sheikh Abdu], Sheikh Dorna, Abdul Rahim, 
Slieikh Cheena, Isak Khan and Sheikh Bombia. Another accused Sheikh 
Wazid is absconding and so lias not been dealt witli by the order. The 
six men above named have each been ordered by the Acting Chief Pre- 
sidency Magistrate to execute a bond for Rs. 500 and to lind two sureties 
each for Rs. 500 to be of good behaviour for three years, and in default 
of their so doing to be rigorously imprisoned for three years. 

We tind ourselves unable to deal with the reference on the record as it 
stands before us, and we regret to say that this is due to the extremely 
careless and unsatisfactory manner in which the case has been disposed of 
by the Court below. The case against all the accuse<3 was that they were 
habitual thieves and desperate and dangerous characters under cl-\ (a) and 
(/) of section 110. Some twenty witnesses were called who all came with 
one refrain I know all the accused. They are ail pickpockets. Bvery 
one is afraid of them.” The Sub- Inspector, N. 0. ^Tiatterjee, then 
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intimated that he liad examined 97 witnesses and was prepared to call them 
ail. He added (as he ought not to have been allowed to do) that every 
person he had examined bore out the charges against the accused. After 
another witness had been examined the Magistrate intimated that sufficient 
had been called already. He thereupon drew up a general order against the 
six persons under section 112. The prosecution witnesses were then cross- 
examined, witnesses were called for the defence and the order the subject 
of this reference, was passed. It w^as argued that the procedure followed 
by the Magistrate was incorrect, but he appears to have proceeded as in a 
w’arrant case, and that is the procedure proscribed by section 117 for cases 
w'here the order requires security for good behaviour. The accused ha\e 
not been prejudiced in any w^ay by the form of procedure adopted. 

Tliey have, however, good cause for complaint on more substantial 
grounds. Although under section 117 the fact that a person is an habitual 
offender may be proved by evidence of general repute or otherwise, and it 
cannot he said that the very general statements of the witnesses were 
wholly inadmissible in evidence, still no Court ouglit to act on a body of 
evidence such as that before us without making some attempt to test the 
statements of the witnesses, and obtain from them some particulars of the 
facts on whicli their general statements w^ere based. No attempt whatever 
was made to differentiate the cases of the several accused, though it is obvi- 
ous that they cannot have been associated in every individual act which each 
witness may have seen. No attempt Avas made to distinguish between them 
either in the evidence or in the order of the Court. An even more serious 
ground of complaint is with regard to the previous convictions alleged 
against several of the accused. Previous convictions were alleged against 
five out of the six, but in no case were those convictions properly proved. 
These men appear to have many aliases, arid in several instances the convic- 
tions were in different names from those now borne by the accused. In 
such cases no satisfactory proof of identity was given. Against Sheikh 
Bombia no fewer than eight previous convictions were alleged, of wliich no 
proof whatever was forthcoming. The reason given at the Bar was that, 
as he had been convicted in Bombay, it would have taken too long and been 
too troublesome to get evidence from there. Now the proof of previous 
convictions is manifestly of the greatest importance in cases like the pre.sent. 
It is impossible to say from the Magistrate’s judgment how far, if at all, he 
took them into consideration. If they had been properly proved and con- 
sidered, it might liave made a great difference between the several accused, 
one of whom has no previous convictions, while tsvo others are said to have 
six and eight respectively. We accordingly send back the case to the 
Magistrate for tiie recording of further evidence. Some effort should be 
made to ascertain from the various witnesse.s what tliey know against 
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each individual accused. All previous convictions alleged should be properly 
proved. The case of eacli accused should then be separately considered. 
The accused will have the right to call such further evidence in their 
defence, as they may advised, to meet the fresh evidence that is adduced 
against them. , 

.The- ease, should. be taken up at once. and disposed of with as little delay 
as possible. T,he Bfagistrate should then return the case witli his opinion 
upon it to this Court. Pending the hearing the accused may. be released on 
bail to the satifaction of tl.se Magi-strate."’ ■ . ' . ; 

After taking farther evidence the Magistrate .sent 
back the record to the High Court with the following 
oijinion 

The prDsecution have called, twenty-o.ne- .fresh' witnesses, twelve' of 
•whom solemnly proved the previous convictions, against the various accused, 
and seven were called to prove specific instances of thefts against various 
accused (some of them did not come up to expectation) and two on subsi- 
diary points. 

The prosecution have now proved five previous convictions against 
first accused, one previous conviction against third accused, two previous 
convictions against fifth accused, eight previous convictions against sixth 
accused. 

The second and fourth accused have not been previously convicted. 
The second accused is the rephow of Jummon (who has already been bound 
down as the harbourer) and lives -with him. 

The additional evidence implicates Sheik Abdul, Doma, Abdul Rahim, 
Gheena and Bombia. Sheik Abdul is implicated by ?. W.’s, 28, 40, 41, and 
43 : Doma by P. W. s. 28, 40, and 43. ; Abdul Rihira by P. W.’s. 28, 40 
and 41 : Gheena by P. W. 41, but this witness merely states that Gheena 
accompanied Sheikii Abdul in a pickpocket expendition : Bombia by P. W. 
41, but this witness does not speak to this accused being seen by him 
actually picking pockets. 

All the witnesses who speak to specific acts of thefts admit they did 
nothing to secure tlie apprehension of the theives, and give as their reason 
that they knew it would be useless as the police were in league with the 
thieves. In my opinion this additional evidence adduced by tiie prose' 
cution docs not carry the case against the accused very much further. 
P. W. 31 Munshi Abdul Hamid employed in the Government Printing 
Press gives Gheena a good character. There is no previous conviction 
against this accused and the case against him was certainly the weakest » 
and witli the added weight of the character given to him by P. W. 31. 
T consider he should be discharged. I would call attention to the evidence 
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of Superintendent Farrow (P W. 4\) as regards Sheik Abdul Rahim and 
Bombia. The evidence of this officer appears to me to be of great 
importance. 

T‘tere is no evidence against Isak Klian (fifth accused) that he actually 
picked pockets, and the two previous convictions against him are both for 
short terms, viz., 2 weeks’ R. I. and 3 months’ R. I., but both these convic- 
tions were for picking pockets. 

There is' also no evidence against Bombia (sixth accused) that he was 
actually seen picking pockets, but there can be no question that he is 
a most dangerous criminal who has come over from Bombay to Calcutta 
because the former place was too hot to hold him. 

As regards the previous convictions against the various accused these 
were all admitted by the pleaders for the accused at the first trial. I can 
hardly believe that the procedure adopted in the Police Courts was 
explained when it is sought to prove previous convictions against accused 
persons. 

It ii as follows : —An accused person’s finger impression is taken and 
is sent up to tlie Central Bureau to see if his antecedents can be traced. If 
anything is traced against him, a certified copy of the conviction or convic- 
tions is then applied for and a police officer is called who produces it. The 
accused is then asked if he admits the previous conviction, and -if be does, 
he is convicted on tiiat plea. If he d3Qies the previou.s conviction, an 
officer before whom be was convicted or a warder in whose jail he served 
his sentence is called to prove the identity of the accused, and personally I 
also compare the finger impression of the accused with that produced from 
the Central Bureau. Had the accused in the present case denied the 
previous convictions alleged against them, I entirely agree that they would 
have serious cause to complain, but under the circumstances I respectfully 
submit they bad none. I need scarcely point out that if the procedure 
which has been in vogue in the Police Courts for at least twenty years is 
wrong and previous convictions have to be proved in the way they have- 
been proved in this case that it will entail a very heavy expenditure as there 
are hundreds of cases in our Courts during the year in which the factum 
of a previous conviction has to be taken into consideration .... 

The evidence against the accused was nearly all circumstantial, namely, 
that they all used to iiang about stopping places of the trams and mix up 
with the crowds and were constantly seen dividing money and articles at 
Jumman’s.” 

Babii, Manmatha Nath M akerj ee {'ssilth him Babu 
Tarakessur Pal Chowdimri/ and Babu Hei'amba 
Chandra Qahah for the accused. The additional 
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evidence taken is of the same vague and general 
cliaracter as the original evidence, and its truth cannot 
be tested by cross-examination or rebutted by defence 
evidence. It cannot be relied on : Kalai Haidar v. 
Emperor (1). The previous convictions in the case 
have not been legally xiroved. The accused have not 
been allowed a sufficient locus pcenitentice : Junad) Ali 
V. Emioet'or (2), Emperor w B mJU (B). 

Mr. Q. B. Das (for the Slamling Ooimsel), for the 
Crown. There is a whole body of evidence which 
shows the evil rejmte of the accused. There is no 
reasonable doubt as to the identity of the i^ersons 
bound down. The evidence shows that after their 
release from Jail the accused have reverted to their old 
habits. 

Cur. adv. imlt. 

Chitty and Walmsley JJ. This reference has 
now been returned with the further evidence recorded 
by the learned Second Presidency Magistrate under 
our order of 3rd January 191('5. The learned Magistrate 
has also, in accordance with that order, recorded an 
opinion. We I'egret, however, to find that he has not 
taken steps to carry out our directions to the full 
extent. The additional evidence which has been 
recorded is of very much the same type as the e v’idence 
recorded in the first istance of which we had reason 
to comxdain, aiid the statements now made by the 
additional witnesses do not carry the case much 
further against anyone of the si.x accused. 

With regard to the statement of the learned Magis- 
trate as to the procedure adopted in the Police Court 
for the proof of previous convictions, we may. say at 
once that we cannot accept the learned Magistrate’s 
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saggestioti that Presidency Magistrates are absolved 
from the ordinary rules of evidence in taking proof of 
sach previous convictions. Whenever it is required 
to prove a previous conviction against a man, whether 
it be for the purpose of enhancement of punishment 
under section 75 of the Indian Penal Code or in pro- 
ceedings under Chapter YIII of the Criminal Proce- 
dure Code, such previous convictions must be proved 
strictly and in accordance with law. Unless they are 
so proved, no Court— whether it be that of a Presi- 
dency Magistrate or not — can properly take such 
previous convictions into consideration against an ac- 
cused person. 

In the present case the learned Magistrate says that 
against the accused No. 1, Sheikh Abdul, five previous 
convictions have bseu proved: against No. 3, Abdu 
Rahim one previous conviction : against No. 5, Isak 
Khan, two previous convictions : and against No. 6. 
Sheikh Bombia, eight previous convictions. Apart 
from the proof of previous convictions, with which 
we will deal in disctt.ssing the case of each accusedj 
additional evidence was directed to proving instances 
of picking pockets against the accused or some or 
one of them. Speaking generally, we may say that 
at the second hearing, no attempt was made in the 
Court below to dx these witnesses to any particular 
time or detail by which their statements might be 
tested. Their statements are of the vaguest possible 
character. 

Taking the case of each accused in turn, we start 
with Sheikh Abdul who has a number of aliases. He 
is said to have been convicted five times. The last 
conviction was on 20th January 1914, when he was 
sentenced to one year’s rigorous imindsonment under 
section 379 of the Indian Penal Code. He therefore 
emerged from jail presumably in January 1915. Since 


VOL. XLIIL] CALCUTTA SERIES. 



lias 

then there is no evidence of his having- committed 
any offence except the statement of Abdul Walud KMfERaR 
(P. W. 40) who savs that he saw the first accused . 

pick a pocket once about seven or eight months ago Annci.. 

near the statue of Kristo Das Pal, when he was 
accompanied by accused No. 2. This witness admits 
that though he saw accused No. 3 throtv the purse 
which had been stolen in Jumman's shop, he did 
not inform the person whose pocket had been picked. 

That man, he says, raised a hue and cry, and yet the 
witness went away without saying anything. This 
is evidence on which no Court could possibly place 
any reliance. Another witness Abdul Rahim (P. W. 

28) speaking of the accused picking pockets at the 
crossing of Harrison Road says that he last saw the 
flirst three accused picking a pocket about a year 
and half ago. Allowing due latitude for the statement 
of a witness of this class, when speaking of time, 
it is impossible thit he could have seen the first 
accused picking a pocket about a year and half ago 
(he was giving evidence on 24th January 1916), in- 
asmuch as the first accused was safely in jail for 
almost the whole year 1914. This evidence, there- 
fore, cannot be accepted. It has been held .in this 
Court that accused persons should be given some 
chance of reforming their characters, and that they 
should not be proceeded against under this section 
soon after they have emerged from jail. In this case 
the first accused had been out of jail for about eight 
months only when the present proceedings were 
started. There is no definite evidence of his having 
committed any offence during those eight months. 

Though he may be, and possibly is, a man of bad 
character, we do not think that on evidence such as 
this an order under section 118 of the Criminal 
Procedure Code ought to be passed against him . 

f 
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The cases against the other accused are much 
weaker than against accused No. !. Against Sheikh 
Doma and Sheikli Oheena no previous convictions at 
all are alleged. The learned Magistrate himself, who 
bound down Sheikh Oheena in the first instance, now, 
on the single statement of the witness Moulvi Abdul 
Hamid (P. W. 31), who says Oheena is a good man, 
recommends that he should be discharged. Against 
these two men the evidence is wholly insufficient to 
support the order. With regard to Abdul Rahim it 
appears that he was imprisoned nnder section 379 
of the Indian Penal Oode for three weeks on 10th 
May 1910, i.e., nearly six years ago. Isak Khan was 
imprisoned under the same section for two weeks 
on 12th April 1913, and for three months on 13th 
October 1914. So far as the period which has elapsed 
between his last release fro mjail and the commence- 
ment of tliese proceedings, he stands on much the 
same footing as accused No. 1. Against tliese two men 
there is nothing bat general statements of witnesses 
who say that they have seen them picking pockets. 
They have, however, never taken steps to bring tho.se 
cases of theft home to the accused. The learned 
Presidency Magistrate considers that the evidence 
of Saperhitendent Farrow (P. W. 4.) is of great 
importance. We are unable to see that it carries the 
case against the accased of whom he speaks, i.e.. 
Nos. 1. 3 and 6, much further. He says that he often 
wanted to find them after a man’s pocket had been 
picked blit never succeeded. We think, therefore’ 
that the evidence against these two men is also 
insufficient to justify an order under section 118 of 
the Criminal Procedure Code. 

We come to the case of accused No. 6, Sheikh 
Bombia, who is said to be a bad character who left 
Bombay becruse that place was too hot to hold him, 
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and is now carrying on the profession of u thief In 
Calcutta. This man is .said to have posed undei' a 
nimher ot aliases, giving sometimes Mahoinedan and 
sometimes Hindu names. No less than eight previous 
convictions are alleged against him and the learned 
Magistrate considers that they have been proved. 
We may say at once that, with the exceijtion of the 
order under section 109 of the Criminal Procedure Code 
which was passed against the accused at Howrah on 
22nd May 1912, when he was sentenced to one year’s 
rigorous imprisonment for being withmxt visible 
means of subsistence, none of the iirevious convic- 
tions alleged has been properly proved. It was 
sought to Drove the seven previous convictions which 
were all in Bombay by the evidence of two wit- 
nesses, Suresh Chandra Mukerjee (P. W. 35) and 
K. A. Kumudaker (P. W. 37), The first of these 
witnesses was a certified expert in finger prints, 
and he produced what has been marked as Ex. 4 (I) 
from the Central Bureau. That purports to be a 
register of the thumb impressions of the accused on 
the first page and on the reverse his descriptive 
roll and a list of his previous convictions. No evi- 
dence has been recorded as to how this paper comes 
to be made and lodged in the Central Bureau nor 
from what particulars the pievious convictions on 
the reverse are recorded and certified. There is, 
therefore, nothing on this paper except the two cer- 
tificates at the foot to show that the person convict- 
ed seven times in Bombay is the same man as was 
convicted at Howrah on 22nd May 1912. The witness 
K. A. Kumudaker is a clerk in the common prison 
at Bombay. He produced an extract from the 
jail register showing previous convictions of one 
Mahomed Hussaiu, alias Ambalal Amritlal, alias Faiz 
Mahomed, signed bj^ the Superintendent, and certified 
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copies, — Exs. 9 (1 to 5) of previous convictions of 
tlie same man. There is nothing, hov?ever, to show 
that the man who was convicted at Howrah is the 
same man who was convicted at Bombay. There 
is a gap here in the evidence to which the learned 
Magistrate has not alluded and which, when he 
expresses the opinion that the previous convic- 
tions have been proved, he has obviously disregard- 
ed. We may notidfe that the witness K. A. Kumu- 
daker was directed by the learned Magistrate to 
examine the sixth accused Sheikh Bombia to see 
if the marks which had been attributed to the convict 
in Bombay were to be found on the accused Sheikh 
Bombia and he expresssd the opinion that they were, 
This was not the proper method of identifying those 
marks. Bat there are other difficulties in the way of 
the proof of these previous convictions. We notice, 
in the first place, that the first conviction mentioned 
in Ex. I ( 1 ) is said to have been on 23rd August 
1901. The certified copy from Bombay gives the 
date as 28th August 1901. This, however, may be a 
slip in copying. In the extract Ex. 4 ( 1 ) produced 
from the Central Bureau the age of the accused person 
is given as 27 years and it is recorded that he has no 
piarticular mark. If he was 27 years of age in 1912 
and his first conviction was in 1898 it follows that he 
must have been a boy of about 13 years of age when 
he commenced his career of crime. The Bombay certi- 
ficates, however, put him down as 18 in 1898, 25 
in 1901, 25 again in 1902 and 30 in 1904. If he 
appeared to be 30 in 1904 it is difficult to see how 
he could appear to be only 27 in 1912 With regard 
to the marks, though no particular mark was attri- 
buted to him in the Alipur Jail in 1912, the Bombay 
convictions all give very definite marks, such as a 
scar on the right eye-brow, a scar on the right 
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temple, a scar on the right leg, which marks x’lii- 
port to have been compared by the witness K. A- 
Knmuduker. They can hardly have been overlooked 
when his de.scrixjtive roll was made out at Aliimr in 
1912. It may be that the man Sheikh Bombla is the 
same person as was convicted on previous occasions 
ill Bombay, but it would be idle to maintain that that 
has been satisiactorily proved in the present case. 
Some two years elapsed from his release from jail on 
the Howrah conviction and the commencement of 
proceedings in the present case. Whether this would 
be a sufficient time for reformation we do not express 
an opinion. It was held in the ease ot Junab AU v . 
Emperor (1), that fifteen months would not be a suffi- 
cient ijeriod in which to give a convict an opportuni- 
ty of reform. Against this accused there are no defi- 
nite acts of picking pockets alleged, certainly nothing 
which would point to his having committed that 
offence on any iiarticular occasion or with regard to 
any particular individual. The evidence against him 
is as general and consequently as vague and as weak 
as that against the other five accused. 

We regret to have to come to this conclusion in 
this case because there are grounds for suspecting 
that these men are members of a gang, but having 
regard to the way’' in which the evidence against them 
has been recorded and the general state of the record 
we are quite unable to confirm the Magistrate’s order 
under section 118 of the Criminal Procedure Code. 
We accordingly set it a.side and direct that the six 
accused be released. In the case of those who are on 
bail their bail bonds will be discharged. 

E. H. M. 
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Before D. Chatterjee and Beachcroft JJ. 

ABDUL QUADBR 

V. 

FRITZ KAPP.* 

Alien Enemy, mit against— If maintainahle during the continuance of war- 
internment^ its object. 

It does not matter wliether the cause of action arose before or after 
the war, an alien enemy cm be sued in our Courts and has every right 
to present his case before the Courts in accordance with the lawa of 
procedure. 

Halsey y, Lowenf eld {}) iolhmed. 

The fact that the defendant has been interned does not make any 
difference, as the object of iiiternmeiit is to prevent him from doing 
mischief and not to cut down his liabilities. 

This was a reference made by Babu. Sarat Obandra 
Ohose, Munsif of Dacca. The facts are simple. The 
plaintiff is a British Indian snbject, a tailor by 
13rofession. He sued an interned German for his 
remuneration for work done. The contract was 
entered into after the declaration of war and com- 
pleted before the internment of the defendant. 

The defendant entered appearance at first, but 
subsequently the pleader received no further instruc- 
tion. 

The learned Munsif, before whom the case came 
on for hearing, referred the following points for the 
decision of this Court : — 

(i) Whether the suit for work done by a British 

® Civil Reference No. 1 of 1916, by Sarat Cliandra (those, Munsif of 
Dacca, dated Sep. 80, I9l5. 

(1) [1916] 1 K. B. 140. 
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subject timing the war is at pi-esent maintainable 
against an alien enemy mider oixlers of intei'innent — 
tilte contract having beeii made and the breach tbeveof 
having taken place during the war. 

(ii) Whether the trial should be suspended until 
restoration of peace. 

No one appeared in .support of tlie Reference. 

The Senior Government Pleader {Babu Pam Charan 
Mitra] opposed the reference. The maiti question for 
coiiskle ration is whether the suit is maintainable? 
Tlie latest decision on the point is in tlie ease of 
Pobinson ($■ Co. v. Mannheim Insurance Co. (I). Sec- 
tion 83 of the Code of Civil Procedure contemplates 
the case of an alien enemy as plaintiff and not as de- 
fendant. Here tlie defendant, and not the plaintiff, 
is an alien enemy. Here, there can be no bar to 
the suit. The provisions of the Code are not ex- 
haustive in the matter. The present suit is maintain- 
able. Is the contract valid ? The contract, being for 
the necessaries of life, is undoubtedly a valid one. The 
plaintiff, who is a British subject, should not, indeed^ 
suffer. The contract is enforceable as contracts 
by infants ami other disqualified i}er.sons for the 
necessaries of life, are enforceable. 

Reading section 9 along with section 83 of the Code 
of Civil Procedure and taking into account the fact 
that there is no prohibition, express or implied, in 
the Code against the maintainability of suits against 
alien enemies, I submit, that this suit should be 
allowed. 

Cur. aclv. viilt. 

D. Chattekjbe an)5 Beachcroft JJ! The plaintiff 
is a British Indian subject, a tailor, in the town of 
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Dacca. Tlie deleadant, wlio is a subject of the Ger- 
man Emperor, was a photographer in that town. In 
November 1914, i.e., after the declaration of war 
with Germany, the plaintiff did some tailoring work 
for the defendant and the present suit was brought for 
the recovery of wages, etc., due on that account. The 
question referred is whether such a suit would lie 
during the pendency of the war. We think the suit 
would lie, and there is nothing in law to prevent its 
beiiig tried before the restoration of peace. 

Section 9 of the Civil Procedure Code provides that 
the Courts shall have jurisdiction to try all suits of a 
civil nature excepting suits the cognizance of which 
is expressly or impliedly barred. Section 83 provides 
that alien enemies, residing in British India with the 
permission of the Governor-General in Council, may 
sue in the Courts of British India, but an alien enemy 
residing in British India without such pej’mission 
shall not sue in such Courts. There Is no ijrovision in 
the Code barring suits against alien enemies and we 
see no reason why such suits should net be heard and 
decided during the continuance of the war. No 
matter whether the cause of action arose before or 
after the war, an alien enemy can be sued in our 
Courts and would have every riglit to j)resent Ills case 
before the Courts in accordance with the laws of proce- 
dure. The latest case in England is that of Halsej/ v. 
Lotven feld (1). In that case Mr. Justice Ridley held^ 
after discussing previous cases, that a suit for rent 
accrued due after the declaration of the ivar was 
maintainable in the Britisli Courts against an alien 
enemy. We see nothing in our own Code of Procedure 
to prevent us from taking the same view. The fact 
that the defendant has been interned does not make 


(1)11916] 1 K.B. 140. 



1143 


YOL. XLIil.] CALCUTTA SERIES. 

imy diiSerejice u3 the object of iiitei'nmeat is to pre- 
vent liim from doing mischief and not to cut down lii.s 
liabilities. The ease, therefore, must be tried in due 
course of law. 

S. K. B. 


CRIMINAL REFERENCE. 


Before Mooherjee mid Sheepshauh JJ, 

AKSHOY SINGH 

V. 

RAMBSWAR BAGDI.* 

Grtminal 'rrespass-'High Court, poicer of, to allow composition of an offence 
on revision-^Criminal Procedure Code (Act V of 18 9S), ss, S45 (5), 423 
(i) (d),433 — Necessity of criminal intent-— Entry on land under bond 
fide claim of right ^Penal Code (Act XLV of 1800), ss, 441, 447. 

Tiie High Court has no power, as a Court of Be vision, under s. 4B9 read 
with s. 423 (2) id), to sanction the composition of an offence when entered 
into after the eouviction of the accused. 

AdJiar Chandra Dey v. Suhodh Chandra Ghosh (1), Sankar Rangayya 
V. Sankar Ramayya (2) and Emperor v. Earn Chandra (3) followed. 

Emperor v. Ram Piyari (A), Nagi Ahmad v. King-Emperor (5), Nklhan 
Singh w King- Emperor (6), Ram Sarup ^. Emperoril) and Lall v. Emperor 
(8) dissented from, 

V. (9) distinguished. 

To sustain a conviction under B. 447 of the Penal Code, it is necessary 
to prove not only entry on land in the possession of the complainant bnt 

''^Criminal Reference No. 77 of 1916 by C. N. Bay, Sessions Judge 
uf Burdwan, dated Hay 17, 1916. 

(1) (1914) 18 0. W, N. 1212. (6) (1904) 1 Cr. L. J. 509, 

(2) (1916) 16 Or. L. J. 750; 5 Piinj. L. ii. 252. 

29 Mad. L. J. 521. (7) (1910) 11 Cr. L. J. 496 ; 

(.3) (1914) I, L. R. 37 AIL 127. 13 0. C. 161. 

(4) (1909) I. L. R. 32 Ail. l53. (8) (1913) 15 Cr. L. J. 567 ; 

(5) (1912) 11 AH. L. J. 13. ' 17 0. 0. 92. 

(9) (1897) AIL W. N. 26. 
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also one of the mteotB specified ia s. 441. Where a person was charged 
under ss, 447 and 504 of the Penal Code and convicted only under the 
former : 

Reld^ that the intent to commit an ofience or to intimidate, insult or 
annoy not having been established, the conviction was bad. 

If a person enters upon land in the possession of another, in the exer- 
cise of a 6ond /de claim of right without any such intent, he cannot be 
convicted under s. 447, though he may have no right to the land. 

Empress v. Budh Singh (1), Re SMsikUvir Pariii (2), and Jiirahhan 
Singh v. King-Emperor followed. 

The accased were tried before a Deputy Magis- 
trate of Bard wall under ss. 4i7 and 504 of the Penal 
Code. The complainant alleged that the accused had 
entered upon his land and erected a fence in order to 
insult and annoy him. The accused claimed to have 
erected the same on their own land. The Magistrate 
held that the evidence was not sufficient to support a 
conviction under a 504, but, finding that the land 
belonged to the complainant and that the accused had 
encroached thereon, convicted them on the 30th March 
191G, under s. 447 and sentenced them to a fine each. 

On the 14th April, the accused moved the Sessions 
Judge to refer the case to the High Court on the ground 
that it wis one of civil and not criminal trespass. 
On the 12th May, an application was filed by the com- 
plainant before the Judge stating that the dispute had 
been settled, and praying for leave to compound the 
case. The Sessions Judge thereupon reported the case 
to the High Court, under s. 438 of the Criminal Proce- 
dure Code, recommending the grant of leave to the 
parties to compound the offence. 

No one appeared in the Reference, 

Mooker-jee ahd Sheepshanks .TJ. This reference, 
under sectiou 438 of the Criminal Procedure Code, 

(1) (1879) I. L. R. 2 All. 101. (2) <1872) 9 B. L. R. App. 19. 

(3) (1907) 7 0. L. J. 238. 
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raises an important qaestion of law which has led to 
some diversity of judicial opinion. 

The petitioners, Akshoy Singh and Akhil Singh, 
were pro,secuted on the complaint of one Rameswar 
Bagdi before the Deputy Magistrate of Bordwan for 
offences under sections 447 and 504 of the Indian 
Penal Code. They were convicted only under the 
former section and were sentenced to pay a fine of 
Rs. 10 each, on default to suffer rigorous imprisonment 
for two weeks. There was also an order under section 
545 of the Criminal Procedure Code, that Rs. 5 out of 
the fine if realized, be paid to the complainant as com- 
pensation. This sentence which was passed on the 
30th March 1915 was non-appealable. On the 14th 
April, the petitioners moved the Scissions Judge to call 
for the record and to recommend to this Court that the 
conviction be set aside on the ground amongst othei-s 
that the ease was one of civil dispute and not of 
criminal trespass. The Sessions Judge called for the 
record and fixed the 12th May for hearing. On that 
date the complainant filed a petition to the effect that 
the matter in dispute between the parties had been 
settled by the intervention of the gentlemen of the 
locality, that as the case %vas compoundable it had 
been compromised, and tliat his prayer was for leave to 
withdraw the case. The Bessions Judge reserved his 
order, and subsequently made this reference with the 
recommendation tliat the permission may be given 
to the parties to compound the case. The question 
thus arises whether, when an accused has been con- 
victed of a compoundable offence, it is competent 
to the High Court in the exercise of its powers 
of revision under section 439 ( 1 ) of the Criminal 
Procedure Code, to grant leave to the parties to com-, 
pound tlie offence. 

Section 345 of the Criminal Procedure Code treats 
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of the compoaiiding of offences and consists of seven 
clauses. The first danse specifies the offences which 
may be compounded and mentions the persons who 
may compound. The second clause specifies certain 
other offences which may be compounded only with the 
permission of the Court before which any prosecution 
for such an offence is pending. The third clause 
makes compoiindable the abetment of or the attempt 
to commit a compoundable offence. The fourth clause 
provides that in the case of a person under disability 
another person competent to contract on his behalf 
ruay compound. The fifth clause defines the stage of 
the proceeding when an offence may be compounded 
and is in the following terms ; “When the accused has 
been committed for trial, or when he has been convict- 
ed and an appeal is pending, no composition for the 
offence shall be allowed without the leave of the 
Court to which he is committed, or as the case may 
be, before which ihe appeal is to be heard” Tiie sixth 
clause lays down that the composition of an offence 
under the section shall have the effect of an acquittal 
of the accused. The seveiitli clause finally provides 
that no offence shall be compounded except as pro- 
vided by the section. This analysis of section 345 
shows clearly that it deals exhaustively with the 
subject of the composition of offences. With regard 
to this matter, it defines the persons who may 
compound, the nature of the offences compoundable, 
the stage when composition may be made, and the 
condition under which composition may be effected 
in the case of some of the offences. The inference is 
legitimate that, when the Legislature provided in 
clause (7) that no offence shall be compounded except 
as provided by the section, the intention was that 
each of the. requirements just mentioned must be 
fulfilled. Now the fifth clause allows a composition 
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^vith the leave of the Court when au accused has been 
committed for trial, or, when, after conviction, an 
ai)peal by him is still pending. There is no reference 
to a case where after conviction (whether by the 
fii’st Court or by the Appellate Court where an appeal 
is allowed by law) an application for revision is 
pending before the High Court. It cannot be con- 
tended for a moment that the Ci'iminal Re visional 
jurisdiction is included in the Criminal Appellate 
jurisdiction. It is remarkable that although the 
Letters Patent divides the civil jurisdiction into 
original and appellate, thus indicating that the 
civil I’evisional jurisdiction is in reality an aspect 
of the civil appellate jurisdiction [Secretary of Stale 
Y. British India Steam Navigation Co. (1).], clauses 
22, 27 and 28 of the Letters Patent clearly differentiate 
between the original, the appellate and the re visional 
jurisdiction in criminal cases. The Code of Crimi- 
nal Procedure also plainly distinguishes between 
appeals and revision, which form the subject of 
separate chapters (Chapters 81 and 32). By no sti’etch 
of language can we consequently hold that clause 
(5) of section 345 authorises a composition not merely 
during the pendency of an appeal, but also during the 
pendency of an application for revision. We must 
accordingly answer in the negative the question 
formulated above. The view we take is in accord 
with that adopted by this Court in Adhar Chandra 
Dey V. Suhodh Chandra Ohosh (2) and by the Madras 
High Court in Sankar liangayya v. Sankxr 
‘ Bamayyaiff). The Allahabad High Court, however, 
is clearly hot of one mind upon this point. The 
question arose in Emperor v. Bam Piyari (i). 

<1) (1911) 13 C, L. J. 90, 9-2.97. (3){l9l5) 16 Cr. L. .1. 730 ; 

(2) (1914) 18 G. W. N. 1212. 29 Mad. L. J. 521 . ■ 

(4)(1909)I. L.R.32 All. 153. 
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Richards J., who heard the case in the first instance, 
thought it very donbtfnl whether the High Court, in 
exercise of its powers of revision, had any jurisdiction 
to allow a composition and directed a reference to a 
Bench of two Judgesfor deterniination of the question. 
Knox and Keramat Hussain JJ. were satisfied that 
the High Court had the power and based their view 
on Abadi Beguin v. AH HuseniX), a case under section 
.517 and by no means analogous. Ho reference was 
made to the terms of section 315, but reliance was 
placed upon section 423, clause (d) read with section 
439. Theque.stion arose again in Naqi Ahmad v. King- 
Emperor (2) where Tudball J. doubted the correct- 
ness of the decision in Emperor v. Ram Piyari 0) as 
inconsistent with section 345(5) ; but as a single judge 
he felt bound to abide by that ruling. The question 
came up for consideration again in Emperor v. Ram 
Chandra (4) where Knox .7; held, without reference to 
his previous decision to the contrary effect in Emperor 
V. Ram Piyari (B), that a Court of Revision cannot 
allow the composition of an offence which had already 
resulted in a conviction before the proposed settle- 
ment. In the Chief Coni't of the Punjab, the question 
was considered in Nidhan Singh v. King-Emperor (S). 
Chatterjee J. doubted the correctness of the view that 
a composition could be sanctioned by a Court of 
Revision, but felt bound to follow two unreimrted 
precedents to the contrary. The matter has formed the 
subject of discussion in two recent cases before the 
Court of the Judicial Commissioner of Oudh : Ram 
Sarup V. Emperor (6) and Loll v. Emperor (7) where 

(1) (1897) All. W. N. 26. (5) (1904) 1 Cr. L. J. 509 ; 

(2) (l9]2)ll .411. L. J. 13. 6 Punj.L. R. 252. 

(3) (1909) I. L. R. 32 All. l53. (6) (1910) 11 Cr. L. J. 496 ; 

(4) (1914) I. L. R. 37 All. 127. 13 0. 0. 161. 

(7) (1913) 15 Cr. L. J. 567 ; 17 0. C. 92. 
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the decision, w. Emperor v. Ram Piyari (1) was 
follo'wed without examination of the terms of sectiou 
345. It is thus plain that the view that a Court of 
Revision is competent to grant leave for composi- 
tion of an offence which has already resulted in a 
conviction has been follo'wed either with doubt 
or with reluctance, and always without consideration 
of the true effect of the provisions of section 345. 
The supj)orters of this view have, on the other liand^ 
invoked the aid of section 423, clause {d) which autho- 
rizes a Court of Appeal to make any amendment or 
any consequential or incidental order that may be 
just or proijer ; but this is clearly of no real assistance. 
An order for composition can in no sense be said to 
be a consequential or incidental order. There are 
further two weighty considerations against the appli- 
cability of section 423 (d). In the first place, it is 
an elementary rule for the construction of Statutes 
that when a special provision, obviously exhaustive 
in its scope, has been made fora special topic, as in 
section 345, the scope thereof cannot be indirectly 
enlarged by reference to a general provision, such as 
that contained in section 423 (d). In the second place 
clause (5) was introduced into the Code for the first 
time in 1898 to meet the effect of the decision in 
Empress v. Thompson (2), and clause (d) w^as also 
introduced into section 423 at the same time ; if the 
Legislature had intended that composition of offences 
should be allowed during the pendency of an appli- 
cation for revision, section 345, clause (5) might have 
been suitably framed ; it is inconceivable that compo- 
sitions during appeals should have been expressly 
mentioned and compositions in revision should have 
been left to be inferred from section 423, clause (d). 
The position then is that section 439 empowers a 
(1) (1909) I. L. R. 32 All. 153. (2) (1879) I. L. R. 2 AIL 339. 
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Coart of Revision.; not to exercise all the powers of an 
Appellate Court, as is sometimes loosely expressed, 
but only such powers as are conferred on a Court of 
Appeal by sections 195, 423, 426,427 and 428, that the 
power to sanction composition of an offence is con- 
ferred on a Court of Appeal, not by section 423 (d) or 
any of the other sections Just mentioned but b.y 
section 345 (5) and, that, feonsequently, section 439 
which defines thepowers of the Court of Revision does 
not confer on it the power to sanction the composition 
of offences. We hold accordingly that this Court, in 
the exercise of its revisional jurisdiction under section 
439, is not competent to grant leave to compound 
an offence under section 345 when such composition 
has been entered into after the conviction of the 
accused. We are, therefore, unable to accept the 
recommendation of the Sessions Judge and to grant 
leave to the parties to compound the case. 

In the view we take, it becomes necessary to con- 
sider the propriety of the conviction which, as already 
stated, is assailed on the ground that the case is really 
one of civil dispute and not of criminal trespass. 
The allegation of the complainant was that the accused 
had put up a fence on his land and blocked his wax' 
out and that they had done so with a view to insult 
and annoy him. The case for the accused was that 
the fence had been ei-ected on their own land. The 
accused were accordingly charged under sections 447 
and 504 of the Indian Penal Code. The Magistrate 
held that the evidence was not .sufficient to justify a 
conviction under section 504 of the Indian Penal Code. 
He then proceeded to consider the charge under section 
447 of the Indian Penal Code Upon the evidence, oral 
and documentary, he came to the conclu.sion that the 
fence had been erected on the land of the complainant 
and that the accused had thereby encroached on his 
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land. He held accordingly that the accused were 
guilty of criminal tresj^ass. Thi.s view cannot be 
supported. To sustain a conviction under section 447, 
it is necessary to prove, as required by section 441) 
not only that the accused entered upon the property' 
ill the possession of the complainant, but that they 
did so with intent to commit an offence or to intimi- 
date, insult, or annoy any person in possession of such 
property. No such intent has been proved in this 
case; the intent which was imputed and was made 
the foundation of a ehai’ge under section 504 has not 
been established. It is well settled, that if a person 
enters on land in the possession of another in the 
exercise of a bond fide claim of right without intention 
to intimidate, insult or annoy the person in possession 
or to commit an offence, then, although he may have 
no right to the land, he cannot be convicted of crimi- 
nal trespass : Empress v. Budh Singh (1), Be Shisti- 
dhur Parui {2), Jurahhan Singh v. King -Emperor 
(3). The case before us is clearly one of civil dispute) 
and the Magistrate has not found the elements essential 
to sustain a conviction under section 447 of the Indian 
Penal Code. The result is that we set aside the con- 
victions and sentences and direct that the fines, If 
paid, be refunded. 

E. H. M. 

(1) (1879) I. L. R. 2 Ail. 101. (2) (1872) 9 B. L. U App. 19. 

(3) (1907) 7 0. L. J. 238. 
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Before Mooherjee and Sheepshaiihs JJ. 


TAYEBULLA 


V. 

EMPEROR.* 


Sanction for Prosecution — Information to the police reporte.l false — No 
subsequent application to the Magistrate for judicial hireMigation — " 
Order of Magistrate calling on informant to prove case, and examination 
of loitnesses — Grant of sanction — Necessity of sanction when false charge 
made to the police hut not followed J>y complaint—'''' ComplamV''— 
Power of Magistrate to direct i)rosecuti m himself in such case — Judi- 
cial proceeding — Criminal Procedure {Code, Act Y of 189$) ss. 4 (h), 
19S il)(h), 476. 


No sanction is necessary under s. 195 (I), (b) oi the Crirauial Procedure 
Code to prosecute an informaot under s. 211 of the Penal Code when a 
false charge has been made by him only to the police. 

Karim Bakhsh v. King-Emperor (1\ Bhimaraja Venkateswarula v. 
Moova Bapuhi (2), Emperor y. Sheikh A Jmed (3) followed. 

But sanction is requisite under the section when he has subsequently 
preferred a complaint to the Magistrate praying for judicial investi- 
gation. 

Queen- Empress v. Sham Lall (4), Jogendra Nath Mookerjee v. Emperor, 
(5) Queen- Empress v. Sheik jBeare (6) followed. 

When a person who has laid an infonnation before the police, reported 
to be false, has not subsequently applied to t lie Magistrate for an investiga- 
tioii or has not impugned the correctness of the police report and prayed 
for a trial, he has not made a “ complaint ” within tiie meaning of s. 4 Qi) 
oi. the Code. 

An order for prosecution cannot be made under s. 4.76 of the Criminal 


Criminal Reference No 78 of 1916, by J. H. A. Street, Additional 
Sessions Judge of Sylhet, dated May 17, l9l6* 

(1) (1904) 2 Cr. U J. 66. (4) (1887) I. L. R. 14 Calc. 707. 

(2) (1912) 13 Or. L. J. 480. (5) (1905) I. L. R. 33 Calc. 1. 

(B) (1911) 1 3 Or. L. J. 578. ; (6) (1887) I. L. R. 10 Mad. 232. 
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Procedure Code when the alleged offence under s. 211 of the Peual Code has 
not been committed in Court, but in relation to a police investigation only. 

Dharm-xdas Kauitr v. King-Emperor (1). Jadunandan Singh v. King- 
Emperor (2) followed. 

The procedure of calling on the informant, who is reported by the 
police to have made a false cliarge before them, to prove his case and the 
examination of witnesses is not contemplated by the Code, and the proceed, 
ing is not a judicial one within s. 476 of the Code. 

MouU Durzi v. Naurangi LaU {S) followed. 

On the 17th January 1916, one Tayebulla laid an 
information at the Mottlvi Bazar thana charging 
Karam Sheikh and two others with theft of paddy. 
The Inspector of Police, after investigation, reported 
the case to be false, on the 31st, but stated that there 
was no evidence to prosecute the informant under 
s. 211 of the Penal Code. The latter did not thereafter 
file a complaint before the Subdivisional Officer im- 
pugning the correctness of the police report and pray- 
ing for a judicial inquiry or trial, but the Magistrate, 
on receipt o£ the police report, passed an order, on the 
12th February : “ Complainant to prove case.” The 
Magistrate then examined witnesses, as to the truth of 
the original charge, on the 18th 'March, and directed 
the police “ to adduce evidence on 5 th April to prove 
that the case was maliciously false.” On the latter 
date, after hearing farther witnesses, the Magistrate 
recorded an order dismissing the “complaint” under 
s. 203 of the Criminal Procedure Code, and granting 
sanction for the prosecution of the complainant. 

The Additional Sessions Judge of Sylhet, thereupon, 
referred the case to the High Court, under s. 438 of 
the Criminal Procedure Code, by his letter, dated the 
17th May, recommending the quashing of the sanction 
order. 

No one appeared in the Reference. 

(1) (1908) 7 0. L. J. 373. (2) (1909) 10 0. L. .7. 564. 

(3) (1900) 4 C. W. N. 351. 
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Mookerjbb and Sheepshanks JJ. This is a refer- 
ence under section 438 of the Oriininal Procedure Code 
by the Additional Sessions Judge of Sylhet. On the 
17th January 1916, the petitioner laid a first infor- 
mation, under section 154 of the Criminal Procedure 
Code, at the Moulvi Bazar police-station against 
Karam Sheik and others, and alleged that they had 
stolen his paddy and had thereby committed a cogniz- 
able offence under section 379 of the Indian Penal 
Code. The j)olice investigated into the matter, and, 
on the 31st January, submitted a final report under 
section 173, to the effect that the case appeared to 
be false and that there was no evidence for false pro- 
secution. Tire Sub4ivhfiLon€d--ilffic er. on rec eipt of 
this report, passed an order on the 12th February 
in the following terms : “ Complainant to prove his 
case.” It will be observed that the complainant liad 
not applied to the Magistrate to investigate into the 
matter. On the 18th March, the Magistrate examined 
four witnesses, and ordered the police “ to adduce 
evidence on the 5th April to iDrove that the ca.se was 
malicious.” On the day fixed, six more witnesses 
were examined. The Magistrate then recorded the 
following order: “ It is evident from their depositions 
that there is a party feeling in the village, but the 
witnesses examined by the complainant had suppres.sed 
it. The complainant has totally failed to prove his 
case. I declare the case to be maliciously false and 
dismiss it under sectian 203. I sanction the prose- 
cution of the complainant Taye bulla under .section 
211 of the Indian Penal Code.” The Sessions Judge 
lias, on the application of Tayebulla, recommended 
that the order be set aside. It is plain that the order 
for sanction cannot be .supported. 

No sanction was required in this case under 
section 195 (i) (6). A sanction is requisite in respect 
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of an offence under section 211 of the Indian Penal 
Code, only wlien such offence has been committed 
in or in relation to any proceeding in any Court ; no 
sanction is necessary when a false charge has been 
made to the police and has not been followed bj^ a 
judicial investigation thereof by a Court : LKTa rim 
BakhsJi Y. King-Emperor {V), Bhimaraja Venkates- 
wariilu V. Moova^Bcrpulu (2), Emperor v. Sheikh 
Ahmed The position is different where, upon the 
police report as to the falsity of the complaint, the com- 
X)lainant insists upon a judicial investigation ; if he does 
so, he is deemed to have preferred a complaint to the 
Magistrate. If the Magistrate finds his case to be false, 
a sanction would be requisite under secl.ion 195 (i) {h)i 
as the offence may be said to have been committed in a 
proceeding in a Court : Queen-Empress v. Shayn Lall 
(i), Jogendra Nath Mookerjee v. Emperor (5), Queen- 
Empress V. Sheik Beari (6j. In the case before us, the 
petitioner never applied to the Magistrate for investi- 
gation; he did not impugn the correctness of the 
police report nor did he pray that the person accused 
by him might be brought to trial. He was never 
examined on oath by the Magistrate ; he cannot by 
any stretch of language be deemed to have made a 
complaint” under section 4 (/i), and it is difficult 
to understand what the Magistrate meant when he 
dismissed the case under section 203. It is thus clear 
that the order for sanction to prosecute is bad, if it be 
deemed to have been granted under section 195. The 
order is equally bad, if we hold that the Magistrate 
has inaccurately expressed himself, and that what 
he really intended was to make an order under 
section 476 (2). In the first place, as pointed out in 

(1) (1904) 2 Cr. L. J. 66. (4) (1887) I. L. R. 14 Calc. 707. 

(2) (1912) 13 Cr. L. J. 480. (5) (1905) I. L. R. 33 Calc. 1. 

(3) (1911) 13 Cr. L. J. 578. (6) (1887) I. L. B. 10 Mad. 232. 
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Dhctrmadas Kawar v. King-Emperor (1) and Jadu- 
nandan Singh -v. King-Emperor (2), section 476 must 
be read with section 195, and is consequently restricted 
by the limitations contained in clause (6) of that 
section. An order for prosecution under section 476 
cannot thus be made where the alleged offence under 
section 211 has been committed not in Court but in 
relation to a police investigation. In the second place, 
a Court is competent to take action under section 476, 
only wlien the alleged offence has been committed 
before it or brought und.er its notice in the course of 
a judicial proceeding Here the alleged offence was 
not committed in Court; nor was it brought to the 
notice of the MagistediaJLn-lhe j;qu^ of a judicial 
proceeding. The report by the police was not under 
section 157 so as to entitle the Magistrate to proceed 
under section 159. The procedure he adopted is not 
contemplated by the Code : Mouli Darzi v. Naurangi 
Lall (3). There was thus no judicial proceeding 
before him, and he could not consequently have taken 
action under section 476. It follows accordingly that 
his order cannot be sustained either under section 195 
or under .section 476, We must, therefore, accept the 
recommendation of the Sessions .Judge and set aside 
the order of the 5th April 1916. 

^E, H. M. ■ 

(T) (1908) 7 C. L. J. 373. ; (2) (1909) 10 C. L. J. 564. 

(3) 1900) 4 C. W. N. 351. 
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INSOLVENCY JORISDICTION. 


Before Greaves J 

Re SITAL PRASAD AND Others.* 

Insolvency — -Minor — Infant^ whether can he adjudirated a^t insolvent. 

An infant cannot be adjudicated an insolvent under any circumstances. 

Ex parte Jo7ies (1) followed. 

This was an application by Gowri Sankar, Kedar- 
nath and Jnggernatb to set aside tlie orders adjudi- 
cating them insolvents. The applicants, along with 
certain other persons with whom they were alleged 
to have been carrying on business in co-partnership, 
were adjudicated insolvents by two several ordei's 
dated the 22nd November, 1911, and the 29th January, 
1912, Gowri Sankar having been adjudicated by the 
first order and the other two applicants by the second. 
Subseqtiently these two insolvency proceedings were 
consolidated. The present application was to set aside 
the orders of adjudication, so far as the applicants 
were concerned, on the ground that they were infants 
at the dates when the orders made against them re- 
spectively were passed. The application was opposed 
by certain secured creditors. 

Babu Siibodh Chuncler Mitter (Attorney for thO; 
applicants). My clients were infants when the orders 
of adjudication were made against them and so they 
cannot be adjudicated insolvents. I oi\ Ex parte 
Jones (1), Ln re Nobodeep Ghunder Shaw (2) and In re 
Hansraj Malj i and Nara-ndas Dayal (3). 

Insolvency Jurisdiction. No. 250 of 1911. 

(1)(1881)L. R. 18 Gh.D. 109. . (2) (1886) 1. L. R. 13 Calc. 68. 

(3) (1883)1. L. R. 7 Bom. 411. 

80 
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1916 Jfr. iltf. for the .secured creditors. The IuhoI- 

rTsItal 'vency Act does not expresslj’- exclude an iiifaut from 
Pbasad akd its operation. Ex parte Jones (1) no doubt lays down 

Others 

the rule with regard to the matter so far as the English 
law is concerned, but certain exceptions to the general 
rule are recognised in the English law, for example, 
with regard to necessaries supplied to an infant or 
with regard to judgment debts in an action for a tort: 
see Williams on Bankruptcy, 11th edition, p. 4. 
Under the Indian Contract Act, the liability incurred 
for necessaries supplied is laid down in section 68. 
The liability of an infant partner is laid down in 
section 247. In both instances the infant is not 
personally liable but^his property is, and the whole 
question is whether an infant partner is a debtor. I 
submit he is a debtor, although the creditor has not 
got against him all the remedies which he has in 
other cases. In re Nobode->p Cimnder Shaw (2) and 
In re Hansraj Malji and Narandas Dayal (3) 
merely follow Ex parte Jones (1) and do not discuss 
the question at all. 

Mr.S.K.GImclcerbutty, tox%\i& Ofllcial Assignee 
left the matter to the judgment of the Court. 

Greaves J. This is an application on behalf of 
Gowri Sankar and two other partners in the firm 
Kedarnath and Juggernath who were adjudicated 
insolvents on the 29th January 1912, Gowri Sankar 
having been adjudicated on the 22nd November 1911, 
and these two insolvency proceedings have been con- 
solidated. The application now before me is to set 
aside the order of adjudication, so far as these three 
persons are concerned, on the ground that they were 
infants at the date when the orders of adjudication 

(U (1881) L. R. 18 Oh. D. 109. (2) (1886) I. L. H. 13 Calo. 68. 

(3) (1883) I. L. R. 7 Bom. 411. 
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made against them respectively were passed. It 
appears that an order was passed in the Court of the Sital 

District Judge of Chazipur under section 7, Act VIII 

of 1890 (The Guardians and Wards Act), on the 11th 

December, 1909. These three persons were minors on 
that date and Gowri Sankar attained his majority in 
the year 1916, and the other two infants will attain 
their majority in the years 1925 and 1928 respectively, 
and by virtue of the order of the District Judge of 
Ghazipur the age of majority of the infants will be 21. 

The application is opposed by certain secured creditors 
who have obtained an order for sale for the purpose of 
realising their securities under Schedule II, rule 18 of 
the Presidency Towns Insolvency Act, and I was re- 
ferred to two sections of the Contract Act, viz., section 
68, which provides that if a person incapable of enter- 
ing into a contract is supplied with necessaries, the 
person supplying the necessaries is entitled to be 
reimbursed from the property of the person incapable 
of so contracting, and also to section 247 of the Con- 
tract Act, which provides that a person who is under 
the age of majority ma^'^ be admitted to the benefits 
of the partnership but cannot be made personally 
liable for any obligation of the firm, and the argument 
addressed to me founded upon these two sections w^as 
that the infants, who are rendered liable under these 
sections, must be debtors, or otherwise there would be 
no right against their property under those sections. 

I think that argument is not well-founded. I do not 
think that the sections pre-suppose that they are 
debtors. In the case of infants who are under a dis- 
ability, the law in this country, to prevent hard.ships 
arising in the case of supply of necessaries, or in the 
case of a family partnership, has provided special 
remedies against their property, but I do not think 
for a moment that they are debtors and so the 
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distinctioa that counsel, who appeared for the secured 
creditors, sought to make with regard to the English 
case Ex parte Jones (1), the passage to which he referred 
being at p. 119, does not seem to me well founded. 
I do not think that the law contemplates that an 
infant should be adjudged an insolvent, although there 
is a passage in Williams on Bankruptcy, 11th Edi- 
tion, p. 4, in which it is suggested that in respect, of 
judgment-debts or necessities an infant may be so 
adjudicated, but there is no decision which so lays 
down, and I do not propose to so decide in the absence 
of any autliority for the proposition. My own view 
is that the infant cannot be adjudged an insolvent 
under any circumstances, and so 1 grant the applica- 
tion and set aside the orders of adjudication made 
against Gowri Sankar and the other apj)licants, Kedar- 
nath and .Tuggeimath. So far as the costs of the secured 
creditors are concerned, they can add their costs of 
their appearing here to their securities, and I make 
no order against Raghiibir or against the infants 
themselves. The Official Assignee will take his costs 
out of the assets in his hands. 

A.K. E. Application allowed. 

Attorney for the applicants : Subodh Chuiider 
Mitfer. 

Attorney for the secured creditors and the Official 
Assignee : J. A. Ar nowits. 

(1) (1881) L. E. 18 Oh. D. 109, 119. 
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ORIiVIlNAL REVISION. 


Before Sanderson (7. J., and Walmsley J. 

MOHAMMED KAZI 

V, 

EMPEKORr 

Rescue from lawful C^rstody — Lawful apprehension^ resistarice to — Opium — 

Person selling article as opium which turns out not to he the same — 
a 7id detention o^ such person — Legality of arreH — Escape from 

such arrest — Ophm Act (I <f 1S7S') s. 16, Penal Code (/-Irf XLV of 

1360), ?.s. 224 and 225, 

Where a person purports to sell an article as opium which afterwards 
turns out not to be the same and he is arrested but escapes with the aid of 
others : — 

Held, that his arrest and detention are lawful under s. 15 of the 
Opium Act (I of 1878), and that his conviction under s. 224 and that of the 
otfiers under s. 225 of the Penal Code are legal. 

It is an offence for a person to escape from custody, after he has been 
lawfully arrested on a charge of having committed an offence, although he 
may not be convicted of such latter offence. 

Deo Sahay Lai v. Queen-Empress (1) approved. 

On the .5th January last the excise authorities, 
suspecting the first petitioner Mohammed Kazi to be 
an illicit opium-dealer, arranged with some persons to 
purchase some opium from him. They went to his 
house and he sold them some bails of a black substance 
representing the same to be opium. An excise officer 
present, thereupon, arrested him and was taking him to 
the excise sampan when the officer and his party were 
attacked by a body of men armed with lathis, includ- 
ing the petitioners other than Mohammed Kazi, and the 
latter was forcibly rescued, 

* Criminal Revision, No. 615 of 19l6, against the order of J. C. Twidell, 
Sessions .Judge of Chittagong, dated April 16, 1916. 

(1) (1900) I. L. B. 28 Calc. 253. 
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Moliammed Kazi was placed on trial under s. 9 of 
the Opium Act and convicted, hut the High Court on 
revision set aside the conviction on the ground that 
the article sold by him was not in fact opium within 
the meaniug of the Act, though it contained a small 
percentage of the same (1). 

The petitioners wrere then tried by the Sub-divi- 
sional Officer of Cox’s Bazar, Chittagong, all under 
s. 147 of the Penal Code, and in addition Mohammed 
Kazi Tinder s. 224 of the Code, and the rest under 
s. 225. On the 27th March, 1916, the Magistrate ac- 
quitted one of the petitioners and convicted and 
sentenced Mohammed Kazi utider s. 224 of the Penal 
Code to one year’s rigorous imprisonment. The others 
were convicted under ss. 147 and 225 of the Penal 
Code, four of them being sentenced, under s. 147 onlyj 
to one year’s and the last to six months’ rigorous 
imprisonment. They appealed to the Sessions Judge 
of Chittagong who, by his order dated the 15th April 
1916, maintained the convictions and sentences. The 
petitioners thereupon moved the High Court and 
obtained the present Rule. 

Mr. S. R. Das (with him Babu Chandra Sekhar 
Sen), for the petitioners. Mohammed Kazi was not at 
the time of liis arrest “charged” with any offence by 
the excise officer. The word “ charged” in s. 224 of the 
Penal Code refers to a formal charge. Under s. 15 of 
the Opium Act the officer can only detain and search a 
suspect, but has 110 power to arrest him unless opium 
is in fact found in his possession. The arrest was, 
therefore, unlawful and his conviction under s. 224 of 
the Penal Code bad; Deo Sahay Lai 'v. Queen-Empress 
( 2 ).. 

(2) (1900) 1. L, B. 28 Gdc. 25 . 


(1) (1916) 20 C. W. N. 1206.: 
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The Deputy Legal Remeynbrancer {Mr. 1916 . 

Camell\ioT the Crown. No formal charge is neces- mohammbd 
sary. An accusation of an offence at the time of the Kazi 
arrest is sufficient. Mohammed Kazi represented the empe'iioh. 
balls to be opium and cannot now turn round and say 
they were not such. 

• Sanderson C. J. In this case the first accused. 
Mohammed Kazi, was charged with an offence under 
section 224 of the Indian Penal Code, that is to say, 
with intentionally offering resistance or illegal ob- 
struction to the lawful apprehension of himself for any 
offence with which he is charged, or escaping from any 
custody in which he is lawfully detained for any such 
offence; and the other accused were charged with an 
offence under section 225, that is to say, with inten- 
tionally offering resistance or illegal obstruction to tlie 
lawful apprehension of any other person for an offence, 
or rescuing any other person from any custody in 
which that person is lawfully detained for an offence. 

All of them were also charged under section 147 of the 
Indian Penal Code, the common object alleged being 
to rescue Mohammed Kazi from lawful custody. 

Now, the facts of the case may shortly be recapitu- 
lated as follows. The accused, Mohammed Kazi, was 
suspected of being in possession of opium contrary to 
the Opium Act ; and certain persons were put forward 
by the excise officer as apparent purchasers' of opium 
from the accused No. 1, Mohammed Kazi, and in 
pursuance of such apparent purchase, certain balls of 
black substance changed hands. Thereupon, the first 
accused, Mohammed Kazi, was arrested by the excise 
officer. On the way to the place where the sampan, 
was moored, the excise officer and the others, who 
were with him, were attacked by a body of men who 
were carrying Za^Ais, and that body , of men included 
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the accused other than Mohammed Kazi. The result 
was that the accused No. 1 was rescued by force. 

A case was then made against the first accused, 
Mohammed Kazi, under section 9 of the Opium Act, 
alleging that he was unlawfully in possession of 
opium. He was convicted. On revision by this Court, 
that conviction was set aside on the ground that the 
s;rbstance which Mohammed Kazi purported to sell to 
those persons, who were put forward by the Excise 
officer, was not in fact opium ; the black substance 
which was sold did contain a very small percentage of 
opium ; but we came to the conclusion that what he 
had sold and had been in possession of was not in fact 
opium within the meaning of the Act, and consequent- 
ly the conviction against Mohammed Kazi under 
section 9 of the Act was set aside(l). 

What he had really been doing, as far as I can 
understand the facts, was that he was attempting to 
pass off this black substance as opium, purporting 
to sell it to the persons who were pat forward by the 
excise officer as the apparent purchasers. 

Then the present charge came to be investigated. 
The charge against the first accused was under 
section 224 and against the other accused under 
section 225 and against all of them under section 147. 

A point' was then taken that Mohammed Kazi, not 
having committed any offence under section 9 of the 
Opium Act, was not in lawful custody at the time of 
his rescue. 

Now, the excise officer was acting under section 15 
of the Opium Act. That section provides, first of 
all, that any officer of the said department “ may seize, 
in any open place or in transit, any opium or other 
thing which he has reason to believe to be liable to 
confiscation under section 11 or any other law for 
(1) (1916) 20 G. W. N. 1206. 
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the tlrae being in foi’ce relating to opium,” and I9i6 
“detain and search an^’' person whom he has reason to mohasimed 
believe to be guilty of any offence against this or k:azi 
any other such law, and, if such person has opium empe’uoe. 
in his possession, arrest him and any other persons in 
his company.” It was the latter portion of the c.J. 
section under which the excise ofiBicer acted, namely, 

“ if such person has opium in his possession, arrest 
him and anj’^ other persons in his company.” Moham- 
med Kazi had purported to .sell what he alleged 
was opium : and, consequently, tlie excise officer 
arrested him acting under section 15 of the Opium 
Act. If the substance had in fact been opium, 
Mohammed Kazi would have been guilty of an offence 
under section 9 of the Act, and there could be no 
doubt whatsoever about the legality of the excise 
officer’s act in arresting him. How then can Moham- 
med Kazi, being himself responsible for his arrest 
by alleging that the substance which he was selling 
was opium, turn round and say that his arrest was 
illegal, alleging that what he was selling was not 
opium, although at the time he made the sale he 
pas.sed it off as opium. To give effect to such an 
argument would lead to a conclusion which is ridi- 
culous. Consequently, we are of opinion that the 
arrest was legal and that Mohammed Kazi was in 
lawful custody at the time of the rescue. 

In support of this conclusion I may refer to the 
case of Deo Sahaij Lai v. Queen-Empress (1) (the 
pas, sage being at 255), where Mr. Justice Pratt, and 
Mr. J ustice Brett, said “ having regard to the context ” 

(they are dealing with section 224), “ we think that 
the words ‘ for any such offence ’ must mean ‘ for any 
offence with which he is charged or of which he has 
been convicted.’ So that it would be an offence for a 
(1) (1900) I. L. R. 28 Calc. 253, 255. 
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man lo escaije from custody after be bad been lawfully 
arrested on a charge of having committed an offence, 
altbongb bo may not be convicted of such latter 
offence.” 

For these reasons, I am of oi>lnio.a that the first 
accused was in lawful custody, be was lawfully 
detained and when be effected bis escaije be committed 
an offence under section. 224. 

It follows from this that the other accused who 
i-esciied tlie first accused from tlie abovementioned 
lawful custody were guilty of an offence under .sec- 
tion 225. The learned Judge in concluding bis judg- 
ment said this : “ The evidence show’s that Mohammed 
Kazi, after escaping from the bold of two e.Kcise 
-peons, joined in beating the excise men. The other 
appellants were members of an unlawful assembly 
with the common object of rescuing Mohammed Kazi 
from la w’ful custody and joined in inflicting injuries 
on members of the excise part}’ in order to effect and 
to safeguard bis escape. The convictions are, there- 
fore, w’itbin the scope of sections 224, 225 and 147 
of the Indian Penal Code. The! attack wars of a 
dangerous nature and shows that the perpetrators 
have little regal’d for law’ and order. The sentences 
are not too severe.” I entirely agree with this sum- 
mary of the learned Judge. 

For these reasons, I think that this Rule should be 
discharged. 

WxVnMSLBY J. I agree. 

E. II. M. Rule discharged. 


[To END VoL. XLII L] 
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iiccount : See Hindit Law— Partition 459 

: See Partnership ... 733 

, suii for ; See Principal and 

Agent ... ... ... 

Account books, presumption to be 
drawn from ; See Principal and 
Agent .... ... ... ^27 

Acknowledgment of Oebt: See Court 

OF Wards .. ... 211 

Act 1859 — XI: See Revenue Sale Law. 

Act 1880— XL¥ : See Penal Code. 

Act 1881 — See Police Act. 

Act 18SS- -X : See Slccbssion Act. 

Act 13SS— X¥ : See Trustees Act. 

Act 1810— VI!: See Court Fees Act. 

Act 1872 — I : See Eyidenx^e Act. 

Act 1872 — IX : See Contract Act. 

Act 1877-^S : See Specific Relief Act. 

Act 1877 — XV : See Limitation Act 
(1877). 

Act 1878— I : See Opium Act. 

Act 1879— XVilS: See Legal Practi- 
tioners Act. 

Act 1881— V : See Probate and Ad- 
ministration Act. 

Act 1882— IV : See , Transfer OF Pro- 
perty Act. 

Act 1882 — XIV : See Civil Procedure 
Code. 

Act 1882— K¥ : See Presidency Small 
Cause Courts Act. 

Act 1885 — Vlil : See Bengal Tenancy 
Act. 
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Act 1887 — !X : See Provincial Small 
Cause Courts Act. 

Act 1887— XII : See Civil Courts Act. 

Act 1894—1: See Land Acquisition 
Act. 

Act 1SB3 — V; See Crlminal Procedure 
Code. 

Act 1907 — III : See Provincial Insol- 
vency Act. 

Act 1908— V : See Civil Procedure 
Code. 

Act 1903 — IX : See Limitation Act, 

Act 1903 — III : See Presidency Towns 
Insolvency Act. 

Act 1915 — VI : Mussalman Wake 

Validating Act. 

Act 1915 — VII : See Companies Act. 

Adopted Son, rights of : See Hindu 

Law — Stridhan ... 944 

Adoption : See Hindu Law— Stridpian 944 

Adverse Possession ; See Hindu Law — 

Alienation by' Widow ... 417 

; for 

Arrears OF PvEVENUE ... 779 

Agent, duty of : See Principal and 

Agent ... ... ... 248 

, fraudulent conduct of : See 

Principal, liability of ... 511 

Allen Enemy, suit against — If maintain- 
able during the continuance of uar — 
Internment^ its object. It does not 
matter whether the cause of actioo 
arose before or after the war, an 
alien enemy can be sued in our 
Courts and has every right to pre- 
sent his case before tiie Courts in 
accordance with tbe laws o t proce- 
dure. Hahey v. Lowenfeld^ [19 H.)] 
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1 K. B. 140, folloWiMi. Tlie fact 
that Un‘ defendant huH been intern- 
ed ihnrs nut make any did'erence, 
aB the*, object of internment is to 
prevent him from doing iniBchief 
and not to cut down ins liahilities. 

Abdul Quadeii v. Fritz Kapp, 

1. L. R. 49 Ca’c. ... 1140 


Anonymous Communication : See ITn- 

PEOFESSIONAL CONDUCT ... 685 


Anticipatory Breach : See Sale 
Goods 

OF 

305 

Appeal: See Chota Nai5I’0e Tenancy 
Act (Beng. VI OK 1908), ss. 87, 
258,264... 

136 

See Compromise ... 

... 

85 

— : See Land Acqdsitiom 
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665 
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Consolidation of appeals — 

FlainU amendment of when aHow- 
able — Practice* The Code of Civil 
Procedure contains no provisions 
for consolidating proceedings in 
India. Whether the Court lias 
jurisdiction to consolidate proceed- 
ings or not, ic would only do so 
where the consolidation is asked for 
before the trial of the suits begins 
or where the evidence given in the 
two cases is common in both of 
them. No amendment of plaint 
can be allowed where the proposed 
amendment would take away from 
the defendants, if allowed, a right 
that they would have if the plaint- 
iffs had proceeded against them by 
way of original suit. Janardan 
Kishorb Lal V . Shib Perbuad 
Ram, (1915)1. L.R. 43 Calc. 

Order of Judge sitting cm Ori- 
ginal Side rejecthig an applicaifon 
for an erder to set aside dismissal 
of suit ^ lohether appealable — Juris- 
diction — Letters Patent, 1865 ^ss. 15^ 
4i — — Civil Proce- 

dure Code {Act V rf 1908)^ ss, 104^ 
117 ; 0. IX, rr. 8,9; 0 XLIIJ 
7,1 (c); 0. XLIX, r. 8.-~-Oosis. 
An appeal lies to the High Court 
in its Appellate Jurisdiction from 
an o/.'dcr made under Order IX, rule 


Pagi. ; 

Appeal — conkL 

9 of the Civil Procedure Code, by 
a single Judge sitting on tlie Ori- 
ginal vSide of the High Court, 
rejecting an application for an 
order to set aside the dismissal of 
a suit. liter ish Chunder Chowdhrg 
V. Kali Snnderi Dehi^ I. L. R. 9 
Calc. 482. Gohinda Lal Das v. Shlh 
Das Chatter jeefl. L. R. 33 Calc 
1323, Mansab Ali v. Nihal Chand^ 

I. L. R. l5 All. 359, Brij Coomaree 
Y. Eamrieh Das, 5 0. W. N. 781, 

Toolsee Money Dassee v. Sudevi 
Dassee, 1. L. R. 26 Calc. 361, 27ie 
Justice of the Peace for Calcutta v. 

The Oriental Gas Co., 8 B. L. R. 433, 
Bonabai v. Ahmedhhai Habibhai, 

9 Bom. H. C. 398, Eadjee Ismail 
Hadjee Iiuhbeeb v. Hadjee Maho- 
med Eadjee Joosub, l3 B. L. R. 9l, 
referred to. Goblnda Lal v. Bhib 
Das, L L. R. 33 Calc. 1323, dissent- 
ed from by Mookerjee J, The 
order of dismissal set aside and the 
suit n^stored by the Court of 
Appeal, subject to an order for 
costs. Southampton, Isle of Wight, 

I Portsmouth Improved Steamboat 
Co. V, EaicHns, 34 L. J. Ch. 287, 

Michell v. Wilson, 25 W. R, 380, 

Birch V. Williams, 24 W. R. 700, 

Eail V. Lewis, 2 Keen 318, Muruga 
phetty Y. Eajasami, 22 Mad. L J. 

284. The Oriental Finance Cor- 
poration Y. The MercattUle Credit 
and Finance Corporation, 2 Bom. 

H. C. 282, and Burgoine v. Taylor, 

L. R. 9 Ch. D. 1, referred to b}" 
Mookerjee J, Mathura Sundari 
Dasi V. Haran Chandra Saha 
(1915) L L. R., 43 Calc. ... 857 

—Question of Fact — Weight to he 

given to ike o'pinion of Trial Judge 
— Duty of Court of Appeal-— 
Practice— BroLer'' s Commission, 

Decision of a Judge sittimr on the 
Original Side decreeing a claim for 
Gommission reversed on appeal on 
question of fact [Sanderson 0. J, 
dissenting]. Principles guiding 
the Court of Appeal in dealing with 
the tindings of fact arrived at by a 
Judge of the Couit of first instance 
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Appeal — cone Id. 

discussed. Laljes Mahomed v. 

GuzDAii (1915) 1. L. K. 43 Calc. 833 

— Review — Civil Frocedwre Code 

(ActV ofms) O XLl.r.n ; 0. 
XLV1I\ r. 4 — Notice of review to 
respondents if necessary — Oppo- 
s'te party ” — Grounds of appeal^ if 
restricted on review — Bengal Ten- 
ancy Act {VIII of 1SS6\ ss. S6^ 

JS9, 161 — Bale in execution of a 
decree under Chap, XIV of that Act 
— Purchase hy a stranger — Meaning 
of encumbrances'^ i7i s. 161 of the 
Bengal Tenancy Act. Where an 
appeal was summarily dismissed by 
a Divisional Bench of this Court 
and such order was uitiinately set 
aside on review by the said Bench 
on an ex p>arte application witliout 
notice to the respondents : — Seld.^ 
that the last order was valid even 
in the absence of such notice. Joy 
Kumar Dutt Jha v. Eshree Nand 
DuitJha, 16 W. R. 475, Baladhar 
Jha V. Byed Bhah Mahomed.^ 25Ind. 

Cas. 880, followed. Abdul flakim 
Choiodhiirf/ v. Hein Chaiula Das, 

1. L. R. 42 Calc. 433, dissented 
from. The expression “ opposite 
party’’ in 0. XLVII, r. 4 of the 
Civil Procedure Code means the 
party interested to suppo»‘t the 
order sought to be vacated or modi- 
fied upon the application for review. 

After an appeal is allowed under 
0. XLl, r 12, after • review, the 
appellants are not restricted to the 
single ground for appeal which was 
tl'.e basis for review, but the whole 
appeal is before the Court when the 
case is taken up for final disposal. 

Luhhi Narain v. Sri Ram Chandra, 

15 C.AV, N. 921, followed. The 
rights of a .'tranger who purcliases 
at a sale in execution of a decree 
under Chapter XIV of the Bengal 
Tenancy x\ct, are regulated by s. 

159 and not by s. 85 of that *Ac% 

The word “encumbrances” in s. 

161 of that Act includes the inter- 
ests of an urider-rafyat. Janaki 
.Nath Hore Peabhasint Dasee 
. (1915)1. L. R, 43 Calc. . ... 178 


Apportionment of Hent : Bee Rent, 

SUIT FOR 

Arbitration : Application of parties to 
Court for reference of suit to arbi- 
tration — Omission of guardian of 
minor party to sign application-— 
Civil Procedure pocle^ 1908, ss. 714, 
115, 121 and 0. XLVII ( 1 ) ; Bch. 
II, ss. 1, 15 and 16 (/) {2)— 
Ground for setting aside awerd — 
Reversal by Officiating Chief Com- 
missioner on review of order of Chief 
Commissioner refusing revision . — 
Finality of decree on a ward. Held, 
that Sell. II, s. 1 of the Civil Proce- 
dure Code, 1908, which provides 
that where the parties to a suit 
have agreed that the matter in 
difference shall be referred to arbi- 
tration they may apply in writing 
to the Court for an order of refer- 
ence, does not require that the 
Avriting should necessarily be 
signed ; and where the guardian ad, 
litem of ft minor party was in Court 
and assented to the application, the 
omission of the guardian to sign it 
was immaterial. Held, also, 
(allowing the appeal) that in this 
ease there was no defect on the 
face of the award, nor any miscon- 
duct of the arbitrators or umpire, 
nor any concealnient of facts by 
any of the parties which would 
bring the case within those provi- 
sions in Sch. II which might enable 
the Court to set it aside ; and that 
the Officiating Chief Corainissioiier 
was, therefore, not justified in in- 
terfering in review with an order 
made hy the Chief Commissioner 
refusing revision. Umkd Singh 
Seth Sobhag Mal Dhadha(1915) 
I. L. R. 43 Calc, 

Arbitration in London : Contract 

Arms, purchase of ; Gee Forgery 

Arrest: Gee Rescue from Lawful 
Custody 

Assam Land and isevenue iReiulation 
(I of 1886), ss. 70, ' 71 ; Gee Sale 
FOR Arrears of Revenue ^ 
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Issam EegulatioR {I of 188S), s. 28, pro- 
visos 2 and 4 : See -Assessment ... 973 

Assessmant — Soveteign right — Limita- 

tion—Eesumptmi-- Right of Govern- 
ment to asse.-s revenue on latid 
alleged to he lakhenij---DiveMmg of 
such right effeH of— Bengal Regu- 
lation \ll of 1S05)^ s. 2y huh~s. 2 — 

Assa?;i Regulation (1 of lSS6)^s.2S^ 
provisos 2 and 4— Legislation when 
retrospecthe. Though the Goveru- 
meut’s right to asseas land revenue 
is a aovereigti right; and hence not 
subject to the Statute of Limitation 
under ordinary circumstances, there 
' is nothing' to prevent tiie Govern- 
ment from divesting itself of such 
riglit by makir-g regulations for 
assessment and collection of revenue 
wliioh rniglit under certain circums- 
tances give exemption from assess- 
ment of laud revenue. BoddupalU 
JagannadJumi v. The Secretary of 
State for India, T. L. R. 27 Mad, 16, 
distinguished. The effect of pro- 
viso 4 to 3. 2'! of the Assam 
Regulatior? (1 of 1886), which is 
based on s. 2 of the Bengal Regula- 
tion (II of 1805), is to exempt land 
from assessment if the owner can 
prove 00 year’s possession of it 
without payment of any revenue 
during that period and thus to in- 
troduce the rule of 60 years’ 
limitation. Proviso 2 of that Regu- 
lation merely authorises assessment 
of lands excepted from the Perma- 
netit Settlement if tliey do not fall 
under any of the saving clauses. 

A statute is not retrospective simply 
because a part of the requisites for 
its action is drawm from a time 
antecedent to its pa>sing. Queen v. 

St Mary lyhitechapel^ 12 Q. B. 

120, followed. Ananda Kumae 
B fJATTAGflARJEE U. SeCRETARV OF 

State fob India ()9iG)I, L. R, 43 
Calc. ... ... ... 973 

Attaching Creditor* : See Attorney’s 

Lien for Costs ... 932 

withdrawal by : 

Deposit in Court ... 269 
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Attorney’s lien for Costs — Practice — ■ 
Set-off— Attaching creditors. Where 
on an application by the defendant 
that satisfaction of a decree obtained 
against them by tlie plaintiff sboiild 
be entered by setting-off a decree 
upon an award in their favour 
against the plaintiff, it appeared that 
a prohibitory order had been made 
against the plaintiff' in execution of 
a decree obtained' by a third party, 
and the attorney for the plaintiff’ 
claimed a lien for costs on sucli 
decree: — //eW, that the defendants’ 
application to set-off was proper, 
but that this was not a case in 
which tlie Court ought t<) hold 
that the solicitor’s lien intercepts 
the set-off claimed. Edwards v. 

Hope, 14 Q B. D. 922, B la key v. 
Latham, 4 1 Gh D. 518, Nawah 
Nazim of Bmgal v. I Jeer a Lull 
Sealy 10 B. L. R. ^44:,Suj>ramanyan 
Setty V. Hurry Froo Mug, 1. L. R. 

14 Calc. 374, Callianji Sanjibhoy 
V. Ragkaivjee Vljpal, 6 Bom.'L. R. 

879, and Good fellow v, Jh'ay, 

[1899] 2 Q. B. 498, referred to. 
Bhupendea Nath Bhose v. E. D. 
Sassoon & Co (1916) I. L. R. 43 
Calc. ... ... 932 

Auction Sale: See Bbnami Purchaser... 20 

Sailor and Bailee : See Partnebsiiip ... 733 

Balance of SVIortgage-money, suit; fo* : 

See Spegifio Performance ... 

Beichambers Rules and Orders, Rule 

370 ; See Revivor ... ... 903 

Benami Purchaser — Auction sale — 

Civil Procedure Code (Act V of 
190S) s. 6d — Object of the section. 
Section 66 of the Code of Civil 
Procedure, 1908, lays down that 
no suit shall be maintained against 
any person claiming title under a 
purchase, certiiied by the Court, on 
the ground that tlie purchase was 
made on behalf of the plaintiff or 
some one Gwougii whom the plaint- 
iff ckims. The section is clearly 
aimed at purchases at execu- 

tion sales. Tlie clear intention of 
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fier.af!?i Pur chaser— corecH. 

the section is to stop pur- 

chases by making it impossible for 
the real owner to question the hem- 
midar's title. Binhan Dial v. 
Ghazi‘ud-din^ 1. L. R. 23 AIL 175, 
referred to. Sasti Churn Nundi v. 
Annopurna^ L L. R. 2,3 Calc. 699, 
doubted. Hanuman Pekshad Tha- 
Kun V. Jadu Naxdan Thakub 
( 1915) 1, L. R. 43 Calc. ... 20 

Hena mldar— — Joint immova- 
hie property^ suit for j^artition />/. 

A benawidai^ cannot maintain a 
suit for partition of joint immova- 
ble property. Basi Poddar v. Ram 
krishna^l 0. vV. N. 185, Babur am 

V. Ram Sahaie 8 G, L. J. 305, Si'eC' 
mth Nay v. Chu^dernath Ghose, 17 

W. R. 192, Bhoohunessnr Roy v. 
Juggessuree^ 22 W. R. 415, Sachita- 
7 ianda v. Baloram, I. L. R. 24 Calc. 

644, Hava Gohmda Saha v. Puma 
Chandra SaJia^ 11 C. L. J. 47. 
Alihjan Blhi v. Rambaran, 12 C. L. 

J. .357, Kirtihas v. GopalJhi^ 19 
G. L. J. 193, MeiieroonUsa v. Hur 
Churn^ 10 W. R 220, Fuzeelun v. 

Omdah\ 11 B. L. R. 60 note, Kally 
Prosonno v. Dinonoth^ 1 B. L. R. 

56, Tamaoonissa v. Woojjulmonee^ 

20 W. R. n, Hari GoUnd Adlii- 
hari v. Akhjy Kumai\ I L. U 16 
Calc. 364, hsuf Chandra v. Gojml 
Chandra., 1. L. R. 25 Calc. 98, 

Baroda v. Dino Bandhu, I. L. R. 

25 Calc. 874, Bfohemira ' Nath 
Mooherjee v. Kali Pro Jiad Jonuri., 

I, L. R. 30 Calc. 265, Kuthaperumal 
V. Secretary of State., L L R. 30 
Mad. 245, Venkatachala v. Suhra- 
mania, 8 Mad. Law Times 377, 

Dagdu v. Balvunt, I.L. R. 22 Bonn 
820, Ravji v. MaJuvhv^ L L. R. 22 
Bom. 672, Nand Kishore Lull v. 

Ahmad Ata, I. L. II 18 All 69, 

Y ad Ram v. Umrao Singh, 1. L. R. 

21 AIL 380, Donzelle v. Kedarnaih., 

7 B. L. R. 720 ; 16 W. R. 186, 
Kedarnath v. Donzell, 20 W. R. 352, 
IndiirhiiUee V, Mahho(jh. 2A W./R. 
AI,Joynarainv.Kadamhini.,l\I.h* 

R. 723 note, Purnia v. Torah, 3 
Wyman’s Rep. 36 JRo^ar V. Karaii 


Seitamidlaf — conrld. 

Singh, 2 P, W. R. 26, BaArddiu v. 
3fahomed 12 P. W. X. 409, Rom 
Bhirosee Blm'sscr, 18 W. IC 
454, Siia Nath v. Nnhln C hander. 

5 0. L. li. 102. Gojd Nath V. 
Bhngicai Pernhad, 1. L. R. i '.il**. 

697, and Bhola Pfnduid v. 
hall, I. L. ;R. 24 Calc. 34 rdVrivd 
to. Athabannkbsa Bim v. Oai'A'i- 
ULi.AB Mia, (1915) 1. 1.. L 4:i 
Calc.... ... ... ... 5 o4 

Bengal Oistrict Gazetteer, referenee ta : 

See SiMAXADAiiS ... ... 227 

SSunicipal Act (Bengal I?! of 1884b 

ss. 3D, 31 : Bee MrNArnwi.rrv ... IHtI 

Regulation (U of 1885) s, 2 ( 2 ): 

Assessment ... ... 973 

— ^ ^Tenancy Act (VII! of 1885), ss. 

52 (2), 49, 85, 18 r : ... ... 164 

mil of 1885) ss, 8.5, 

159, 131 : See AcI'Eal ... 178 

(Vlilof ISSSjS. 93! 

See Common MANAfJKU ... 986 

Bengal Tenancy Ac^ (^iJI of 1885) 

S. 104 — Its anumdment in . 

Effect of 6‘. U>3 — Statleme/ii tHjiccr. 
poirer of, Scctinn 102 cf ilc 
Bengal Tenancy Act leas ncav 0^ en 
amended by tOc in>« rt.i«)n cf u mr.v 
clause wliicb exprcs.^Iy uutlmriscs 
th('3 Bettlemerit Utliecr in ib'cide 
when the land is elaimrd tc OmM 
rent-free — ^wlofcher tir net rent is 
actually paid, ami if m»i paid, 
whether cr not tbt^ Mccufcua i- 
entitled to bold thi' land 
payment of rmit, and if stMUtiifl-d 
under what autlnu'ity. 11ic v*‘ry' 
clrcinnstance that the I -latere, 
has inserted tisis ebrnsi,* in .'CiUliCi 
102 points to ttic e'seclu^inri tsiu 
the matter provio’iMf fur t b.ercund’ r 
is not covered by tin* otner cLun*' 
of section 102. The fa-gi-lature 
could i.ot po-sibl}' have intended 
to accord liimlity to a d*- -i^iun of a 
dispute , by a .Sutiicmerir t HUrer 
which it was beyund the jntisdic- 
tion, of tim ih-venue Olliccr io d*M itlu 
under section 1U6 nf. the Bengal 
'Tenancy i^ct. Madka Kish ore r. 
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Benia! Tenancy kQt—G07idcl 

Durgniath, L L. R 32 Calc. 162, 

Don-iff Dass \\ Keshtih Pruhtl^ 8 
C. W, lily jSab in Chandra v. 

Radha Kisho^'ey 11 C. W. N. 859, 

Nikiuija Beharg v. Radha Kishor^y 
22 0. L. J. 148, Secretary of State 
for India V. Nitye Singh, I. L, R 21 
Calc. 38, Dharani Kanta Lahiri V. 

Gaher AU Khan, I. L. R. 30 Calc. 

339, Kartid Khan v. Brojo Nath 
Das, L L. R. 22 Oaic. 244, and 
Birendra v. Bfioirob, 20 C. L. J. 

295, referred to. Birendra Kishorb , 

Manikya Kalita ra Debi ,(1915) 

I. L. R. 43 Calc. ... ... 547 

— (VIII of 1885 , ss, 

105A), (Oi 108, 103A: See Second 
Appeal ... ... ... 603 

— ss. 159, 

183 to 167 : See Sale ... ... 263 

^ — ss, 161, 

137: See fNCUMBRANCE ... 558 

— : s. 174 : 

See Deposit IN Court ... 100 

— _8. 182: 

See Occupancy Right ... 195 

Bona fids Claim: See Criminal Tres- 
pass ... ... ... 1143 

Bona fides, want of: See Deposit in 

Court ... ... ... 269 

Breach of Contract : See Damages ... 493 

Calcutta Baled Jute Association : See 

Contract ... ... 77 

Calcutta improvement Act (Beng, V. of 
1911), s. 71, cK (()i Sec Records, 

POWER TO CALL FOE ... ... 239 

Cause of Action, suspension of : See 

Limitation ... ... 660 

Central Bureau Register : See Security 

FOR GOOD BEHAVIOUR ... ... 1128 

Certificate of Purchase : See Forgery 421 
Certification of Payment : See Execu- 
tion OF Decree ... ... 207 

Certified Copy, filing of : See Forgery 783 
Chaukidari Chakran Lands Act (Beng. 

Vi of 1870) s. 1 : See Simanadars 227 
Chetty Money-lending Firm : See Princi- j 

PAL AND Agent ... 627' • 
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Chota Nagpur Tenancy Act (Beng. ¥1 of 
1908), SS. 27, 264, 528 : See Juris- 
diction ... 

’ 133 

Chowkidari Chakran land, onus of 
proving : See Remand ... 

1104 

Civil Courts Act (XII of 1837) ss. 7 cl. 
(1), 18 : See Jurisdiction 

650 

Civil Procedure Code (Act XIV of 1882) 
ss. 50, 211, 212 : See Jurisdiction 

650 

ss. 223, 224, 235, 248, 249 : See 
Revivor ... ... 

903 

s. 232 : See Specific Performance 

990 

s. 539 : See Mahomedan Law — 
Endowment ... ... 

1085 

s, 584 : See Remand ... 

1104 

Civil Procedure Code (Act V of 1908), 

s. 10 ; See Stay of Suit ... 

144 

8. 66 : See Benami Purchaser ... 

20 

s. 9S, cl. (3); 0. XXIII, r. 3 ; 0. XLIII, 

r. 1, cl. (m) : See CoM^I^a^^ISl! 

85 

s. 98: See Incumbrance 

558 

ss. 104, 117; 0. IX, IT. 8, 9: See 

Appeal ... ... 

857 

s, 107, 0, XLI, r. 23: See Remand ... 

148 

8. 107, 0. XLI, rr. 23, 25 : See 

Remasd ... 

938 

SS. 110, 115: See Letters Patent 
Appeal ... 

90 

s. 113, 0, XLI, r. 1 : See Specific 
Performance 

" 59 

ss. 114, 115, 121 ;0 XLVlIli* (1): 

See Akbitratio.v 

290 

s. 115: See Sanction FOR Prosecu- 
tion 

59? 
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Clfli Pr®c©iliire €oda, (^ct ¥ 

ss. 117, 151, 0. XU, r. 10: See 

Insolvancy 


S. 141, 0. XL, r. 1 : See Common 

.Manager... ••• 


0, Hi, r. 4 : See Vakalatnama 


0. ¥, rr. 12, 11; 0. IK. I*. 13 s See 
Summons, service of ... 


0, V!il, 5 ’■ See Ex-parte Decree 


0. Kl, ft 2 : See Interrogatories ... 


243 

986 

884 

447 

1001 

300 


0. KXi, r. 2 : See Execution of 
Decree ... 

0„ XKI, »*. 41 ! See Practice 

0. KX!, r. 4S; See Deposit in 
Court 

0. KXIX, rr , 1$' 2 ; See Plaint 


0. XI, r 1 *• See Receiver 

0 . XII, 11 ; 0 - KLVII, r, 4 ; See 

Appeal ... 

0. XL!, ff. 22 (3), 33 : See Sale ... 


207 

285 

269 

441 

124 

178 

790 


0. XL¥, r. 5: See A'ALUATION of 
Suit 

S 5 PIlNDU LAW PARTITION 
€o-wives, sons of ! See Hindu Law — 
Stridhan ... 
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Commoii, /or the 

appointment of a Common Manager 
--^Appointmeni of a receiver ]y ending 
disposal of the appUeation — Bengal 
Tenancy Act iVllI of 1SS5), s.03 
Civil Broiedure Code {Act V of 
190S), a. 141 and 0. XL^ r, 1. The 
terms of 0. XL, r. 1 of the Civil 

Procedure Code of 1 908, are wider 
than the corresponding s. 502 of 
the Civil Procedure Code of 1882 
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Common cor, dd. 

and do not provide tliat the appoint- 
ment of a receiver sliould be con- 
fined to a suit. An application for 
the appointment of a Common 
Manager under s. 93 of the Bengal 
Tenancy Act is an original proceed- 
ing contemplated in s. 141 of the 
Civil Procedure Code to whicii the 
procedure under 0. XL, r. 1, seems 
to be applicable. Thahir Prasad 
V. Fahirulla,^ I. L. R. 17 All. 106, 
followed. The relief of an aggriev- 
ed party to such an order is by way 
of an appeal and not by an applica- 
tion for revision. Asadali Ghow- 
DHCTRi V . Mahomed Hossain Chow- 
DHUEV, (I9l6) 1. L. R. 43 Calc. ... 986 

Companies Act (¥11 of 191$), ss. 2 (3), 3 

(3), 171, 215, 232: See Liquidator 586 

Company: See Incorporated Company ... 790 

Complaint : Nee False Information ... 173 

Composition of Offence : See Criminal 

Trespass ... ... 1,143 

Compromise : Nee Mistake... ... 217 


• Compromise^ if not recorded, 

effect of — Conserit decree — Appeal — 
Civil Procedure Code {Act V o<‘ 
1908), 8. 96, cl. {3): 0. XXIII, 
r. 3 ; 0. XLIII, r 1, cl (m). A 
(consent) decree under r. 3 of 
0. XXIIl of the Civil Procedure 
Code can be passed only after there 
has been an order that the compro- 
mise be recorded. This is not a 
mere matter of form, as the aggriev- 
ed party has a right of appeal 
against this order, and s. 96, cl. {3) 
of the Code is not otherwise a bar 
to an appeal from such a decree. 
Paban Sardar V. Bhupendra Nath 
Nag (1915), 1. L. R. 43 Calc. 

Consent Decree: See Compromise 
Consolidation off Appeals: See Appeal 
Construction: See Hindu Law — Will 
Constructive Notice : N<?e Mortgage 
Contempt of Court : See Anonymous 
Communication 

Contingent Bequest in future : See 

Hindu Law — Will ... 
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€on traci: — Traffiching in o Mces— Official 
corruption — Contract for return of 
moneg paid to Nazir to secure ap- 
pointment as peon—-'SuU to enfurce 
such eontracf mciintainahUitg of — 

Public policy — Contract (IX of 

1S72)^ HS. 23, 65, The sale of a re- 
coniraoadatioii, nominatiori or infl'i* 
ence in procuring a public office la 
illegal and void, for trafficking in 
offices would inevitably tend to 
official corrui>tion : and the Court 
will not assist a party who has 
entered into a contract tainted by 
moral turpitude, both sides being 
part'iceps criminis^ in pari delicto, 
Tappenden v. Randall 2 Bos. & P. 

467 ; 5 E. E. 662, followed. A 
suit to enforce a contract for the 
return of money paid to a Nazir 
to secure an appointment as a 
District Court peon for the plaint- 
iffs son is not maintainable. Bai 
VijU V. Nansa Nagary l. L. R. 10 
Bom. 152, referred to. PichahiUy 
V. Narayanappa^ 2 Mad. H. 0. R. 

243, discussed and disiinguished. 

Such an agreement is v id ab hiHio^ 
its object being opposed to public 
policy within the meaning cf sec- 
tion 23 of the Indian Contract Act : 
while seevion 65 thereof applies to 
an agreement subsequently (i) found 
to be void, (ii) or made void by 
supervening circumstances. Bah- 
shi Das y. Nadu Das, 1 C. L. J. 

261, and Giilahchand v. Fill Bat, 

L L. E. 33 Bom. 431, considered 
inapplicable. Ledlt Coachman v, 
Haralal Bose (1915) I. L. R. 43 
Calc. ... ... ... 115 

construction of ; See Sale of 

Goods ... ... ... 305 

rescission of : SalE' ... 790 

Bale of goods — Calcutta Baled 

Jute Association's contract — Effect 
of clause containing home guarantee 
— Arbitration in London heticeen 
Calcutta purchaser and London 
purchaser, loh ether binding on Cal- 
cutta seller, R. D. & Co., a firm 
carrying on business in Calcutta as 
balers of jute, sold 500 bales of 


Contract — contd 

jute to E, D. S. & Co. for shipment 
to London. The contract contain- 
ed a clause in writing, known in the 
export trade as “a Home Giiaran- 
tee,” that is, a clause by which 
the Calcutta seller guaranteed 
the weight, condition and quality 
at the port of destination. E. D. 
S. & Co. sold the jute to a London 
buyer, who claimed an allowance 
for inferiority of quality ; and upon 
an arbitration in London an award 
was given against E. D. S. Co. 
B. D. &■ Co. brought this suit 
in Calcutta against E. D. S. & 
Co. to recover tlie price of the 500 
bales of jute. E. D. S. & Co. con- 
tended that they were not liable on 
the gnmnd that under the terms of 
the contract R. D. & Co. had 
guaranteed the condition and’quality 
of the goods at the port of destina- 
tion ; that by the award the goods 
had been invoiced back to the sel 
lers ; and that in terms of the con- 
tract R. D, & Co were bound by the 
aw;ard. Held, that the clause in 
writing, that is to say the ‘home 
guarantee,’ does not mean that a 
London award in a submission by 
the Calcutta purcliaser and the 
London purchaser in accordance 
with tiie rules and conditions of the 
London Association contract of 
1913, would be binding in a dispute 
between the Calcutta seller and the 
Calcutta buyer. To make such an 
award binding upon a total stran 
ger to the London submission tliere 
should be a clear and unambiguous 
agreement to that effect. .S'eZd, also, 
that although it may be correctly 
contended that any dispute about 
quality, between the Calcutta seller 
and the Calcutta buyer may be 
validly referred to arbitration in 
London in accordance to that clause, 
the meaning of the clause cannot be 
extended so as to make an award 
between the Calcutta purchaser 
and the London purchaser binding 
upon the Calcutta seller. Ram 
Butt Ramkissen Das.s v. E. D. 


Page. 


GENEEAL INDEX. 


ix 


Page, 
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Sassoon & Co. (1915) I. L. R. 43 
'Calc.' '■ ■■ , ... .** 

Contract Ml (IK of 1872) ss. 23, 65 : See 

TbAFFICKTNG in offices ... 115 

^ : — . — ^ ss. 73, 167 : See 

Damages... ^ ... ... 493 

: s, 180' ; See Pakt^ 

NERSHIP ... ... ... '733 

__ — _SS. 267, 253, ci. 

(16) : S'ee Principal AND Agent ... 248 

— -fop Monthly Ocllveries : See 

Sale of Goods ... ... 305 

— ^ — — ^IQ lend or* bopfow : See Speci- 
fic Performance ... ... 59 

Conve^fance: See Receiver ... .124 

Copsf of Forged Document, filing of : See 

Forgery ... ... 783 

Corporation, See Sale ... ... 790 

j suit against: See Plaint 441 

Costs : See ippEAL ... ... 857 

— — : See Attorney’s Lien for Costs ‘ 932 
See Remand ... ... 1104 

: See Summons, service of ... 474 

Principal and Agent — Costs 

between Principal and Agent in a 
suit for accomit— Manager^ liahility 
of for Costs — Presidency Small 
Cause Courts Act (AF of 1882), 
s. 22 — Practice. , In the matter of 
costs, the Court’s discretion is to 
be exercised with special reference 
to all the circumstances of the case 
including the conduct of parties. 

Sheo Dyal 'feway-i Choiodhury v. 
Bishunath Tiwari Chowdhury, 9 
W. R. 61, referred to If a person 
takes up the management of 
another’s estate and collects and 
disburses moneys, he must be ready 
with his account ; and if his failure 
to perform this obvious duty 
necessitates a suit, then he must 
pay the costs. Colly er v. Dudley, 

2 L. J. Cn. 15, referred to. So, 
where a manager has deliberately 
set up a false defence, and on being 
ordered to render an account, 
submits a false account and sup- 
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presses important documents there- 
by hampering and prejud icing the 
inquiry, it is only riglit that he 
should pay tlie full costs of, and ' 
incidental to, the suit. Rarngopaul 
Chaiterjee v. Bhoban Mohan 
Banerjee, Gory to ids Rep. 126, and 
Hurrinaih Mai v. Krishna Kumar 
BaJehshi, I. L. R. 14 Gale. 147 
referred to. Because in a suit for 
an account a sum of money less 
than Rupees 1,U0') was found due 
by the defendant, it does not 
follow that sueh a suit should have 
been instituted in the Presidency 
Small Gause Court, and that the 
provis'oris of s. 22 of the Presi- 
dency Small Cause Courts Act 
apply. SuKUMARi Ghose v. Gopi 
Mohan Goswami (1915) I. L. R. 

43 Calc. ... ... 190 

Solicitors lien for costs — Minor 

— Next friend — A Uornevs costs for 
proceedings undertaken on the , next 
frund^s instruotiom — Whether attpr-‘ 
ney is entilled to a charge on the 
minoPs property for his casts so 
incurred — Practice, Where a suit 
has been brought by a minor 
. through his next friend for declar- 
ation of the infant’s title to 
and possession of property, the 
attorney is entitled to liave a charge 
declared on the properties for the 
amount of costs incurred by liim 
and he is entitled to recover the 
same in a suit. Shaio v. Neale, 

6 H. L. C. 581, Baile y. Baile, 

L. R. 13 Eq. 497, Pritchard v. 
Roberts, L. R. 17 Eq. 222, In re 
Mowarth, 8 Ch. App. 4^15, Helps 
v. Clayton, 17 0. B. (N. S.) 553, 
Ex-parte Tweed, [1899] 2 Q, B. 

167, Narendra Nath Sircar v. 
Kamalbasini Da si, 1. L. R. *23 
Calc. 563. Devhabai Y. Jefferson, 
Bhaisanhar and Dlnsha, h h. R. 

10 Bom. 248, KheUer Kristo Mitter . 
y Kally Prosanno Chose, I. L. R. 

25 Gale. 887, In re WrigMs Trust, 
[1901] 1 Gh. 317, Watkins y. 
Dhunnoo Baboo, J, L. R. 7 Calc. 

140, Sham -Charan Mai v. 


U^^i^—Goncld, 

ClmodhuTy Dehya Singh Pahraj^ 

1 . L. R. 21 Galo. 872, /spaAawi v. 

Chmidi Char an Pal, 9 G. W. N. 

QXGvii, mid Branso7i \\ Appasami,- 

I. L. R. 17 Mad. 257, referred to. 

Ktjmar Krishna Dutt r . Hari 

Na RAIN Ganguly (l9lo) 1. L. R. 

■IS Cale. ... ... — 

€oapt, power of r Sefl Interest ... 632 

Court Fees Act (¥il of 1870), s. 19 (c); 

iSfeepROBATE ... ... 625 

^ ^ — , s. 19E: 

See Penalty ... ... 230 

Court of Wards : See LiMriATiON ... 211 

— Act (Bang. iX of 1879) 

s. 18: See Limitation ... 211 

Crlmmat Intent : See Criminal Trepass 1 1 43 

Criminal ProcedareCode (Act V of 1898), 
ss. 4 {h) 195 (1), (5) 476: See 
Sanction for Prosecution ... 1152 


s. 108: See Security to keep the 
Peace ... ... ... 671 


s. 108 (5): See Security for good 
BEHAVIOUR ... ... 591 


s. 110 : See Security for good 
BEHAVIOUR ... ... 153, 

1128 


s. 122 : See Surety 

... 

1024 

ss. 192, 203 to 20S, 473, 537 : 

False Information 

See 

173 

s, 195: See Sanction for Prose- 
cution ... 

597 

£, 234: See Joinder of C^ses 

... 

13 

ss. 289, 292 : See Right of Reply 

426 

ss. 345 (5), 423 (2) (rf), 439: 
Criminal Trespass ... 

See 

1143 

8, 476 See Perjury 


542 
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Criminal Revision — Practice— Time-limit 
of ajyplications to High Court in cri- 
minal remsion — A jpU cation made 
a^ter the expiry o'^ 60 days from 
the dite of the order. As a matter 
of practice the High Court will 
not, save in exceptional circums- 
tances, entertain an application in 
criminal revision unless it is made 
within sixty days, excluding the 
time necessary to obtain copies, 
from the date of the order com- 
plained oi. In the matter of 
Khetra Mohan Giri (1916) I. L. R. 

43 Calc. ... ... ... 1029 

Criminal Trespass — High Court, power 
of, to allow composition o^ an offence 
on recision— Criminal Procedure 
Code {Act V of 189S), ss. 345 (5), 

23 {!) {d), 439 — Necessity of Cri- 
minal intent — Entry on land under 
bond fide claim of right — Penal 
Code {Act XLVof 1860). ss 441, 

447. The High Court has no 
power, as a Court of Revision, 
under s. 439 road with s. 423 (2) 

{d), to sanction the composition of 
an offence when entered into after 
the conviction of the accmsed. 

Adhar Ch-‘ndra Dei/ v. Subodh 
Chandra Ghosh, 18 C. W. N. 1212, 

Sunkar Rang ay y v, San/car 
Bamayya, 16 Cr. L. J. 750 ; 29 
Mad. L. J. 521, and Emperor v. 

Ram Chandra, I. L. R. 37 All. 127, 
followed. Emperor Y. Ram Piyari, 

1. L. R. 32 All. 153, Naqi Ahmad 
Y, King-Emperor, 11 All. L. J. 13, 
Nidhan Singh v. King-Emperor 1 
Gr. L. J. 509 ; 5 Purij. L. R. 252, 

Ram Sarup v. Emperor, 11 Cr. L. J. 

496 ; 13 0, C. 161, and Lall y. 
Emperor, lb Ci\ L. J, 567 ; 17 
0. C. 92, dissented from. Abadi 
Begam v. Ali Ruseri (1897) All. 

W* N. 26, distinguished. To sus- 
tain a conviction under s. 447 of 
the Penal Code, it is necessary to 
prove not only entry on land in the 
possession of the complainant but 
also one of the intents specified 
in s. 441. Where a person was 
charged under ss. 447 and 504 of 
the Penal Code and convicted only 
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Criminal Trespass — eoncld. 

under the former : Held^ that the 
intent to commit an offence or to 
intimidate, insult or a-moy not 
having been established, the convic- 
tion was bad. If a pe^'son enters 
upon land in the possession of 
another, in tlie exercise of a bond 
fide claim of right without any such 
intent, he cannot be convicted 
under s. 447, though he may have 
no right to the land. Empress v. 

Bitdh Singh, I. L. R. 2 AIL 101, Re 
Shistidhur Parui^ 9 B. L, R. App. 

19, and Jurahhun Singh v. King- 
Emperor^ 7 C. L. J. 238, followed. 
xAkshoy Singh v. Rameswar Bagdi, 

(1916) L L. R. 43 Calc. 1143 

Cross-Examination, exhibiting docu- 

fiiesits during: See Right of Reply 421 

Cross Cbjectlon: See Sale ... 790 

Custom of SuGCBSsion to Estate: See 

Hindu Law— -Alienation ... 417 

Hamages : See Specific Performance 69 
— — — measure of: See Sale of 

GOODS ... ... ... 305 

— ^^ Measure of damages — Breach 

of contract for sale shares — 

Breach by buyei — Sale by vendor 
at various dates aHer breach at 
higher prices than those prevailing 
at date breach — Sale not in 

mitigation o^ damages^Buyer not 
entitled to benefit of higher rates 
of sale — Contract (^Act IX of 1872), 

S8. 73 and 107, Under contracts 
made at various dates between 
i^pril and August 1911, the appel- 
lant agreed to sell to the respondents 
certain shares to be delivered on 
30th December 1911. On that date 
the shares had fallen largely in 
value, and on the appellant tender- 
ing the shares the respondents 
declined to take them. Negotiations 
up to 26th February between the 
parties not resulting in a settlement, 
the appellant after demanding a 
sum representing the difference 
between the agreed price of the 
shares and their value at 4-3 per 
•share, the market price at the date 
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of the breach of the contract, sold 
the shares at various dates from 
28th February to October, in every 
case except one at a higher price 
than 4-3. In a suit brought on 
22 nd March 1912 by the appellant 
for the amount demanded, the Chief 
Court allowed the respondents the 
benefit of the increased prices 
received by sale of the shares by 
giving them, in mitigation of 
damages, credit for the prices 
realiesd over and above the market 
price on 30th December, on the 
date of the breach \—Rel(l by the 
Judicial Committee (reversing that 
decision), that on the breach by the 
respondents their contractual right 
to the shares fell to the ground ; 
and the appellant thereafter sold 
shares belonging to himself in order 
to ascertain the loss arising by 
reason of the respondents not com- 
pleting at the contract price. If 
after the breach the seller holds on 
to the shares, the speculation as to 
the way the market will subse- 
quently go is the speculation of 
the seller, not of the buyer: the 
seller cannot I’ecover from the buyer 
the loss below the market price at 
the date of the breach, if the 
market falls, nor is he liable to the 
buyer if the market rises. A plaint- 
iff who sues for damages is hound 
to take all reasonable steps to miti- 
gate the loss consequent on the 
breach, and cannot claim any sum 
due to his own neglect. But the 
loss to be ascertained is the loss at 
the date of the breach. Staniforth 
V. Lyall, 7 Bing. 169, followed. 

The fact that by reason of the loss 
of the contract which the defend- 
ant has failed to perform, the 
plaintiff obtains the benefit of 
another contract whicli is of value to 
him, does not entitle the defendant 
to the benefit of the latter contract. 

Yates V. Whyte, 4 Bing. N. 0. 272, 
BradburnY . Great Western Railway 
L. B. 10 Exch. 1, and Jebson 
V. East md West India Doch, 1 a, R, 
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10 C; P‘ 300, follovved. The market 
rate of the breach is tlie decisive 
element. y. Milhurn^ 

L. IL 18 Q. B. D. 67, ami WilhamB 
V. AgiuB^ [1914] A. G. 10, followed. 

Tiiis pi inciple applies to a breach 
by either selior or buyer. Neither 
section 73 nor 107 of the Contract 
Act (IX of 1872) could be referred 
to as in favour of the respondents ; 
the former was only declaratory of 
the rigiit to damages, and tlie latter 
wms inapplicable to the present 
case. Jamal -u. Moolla Dawood 
Sons & Co. (1915) 1. L R. 43 Calc. 493 

PapSiHaga School: Nee Hindu Law — 

Succession ... ... 1 

Dehtoi* and Preditoi* : Bee Transfer of ■ 

Property Act (IV of 1882), s. 53 521 

Declaratof^l Becree, effect of; Bet 

Digwari Tenure ... ... 743 

^ suit for — Specific 

Belief Act (I of 1877), s. 42Suit 
hy alleged reversioner for declaration 
of title — Legal interest or character 
necessary to sup ort claim — Suit to 
revoke ‘probate a-^ter will had been 
affirmed by Probate Court — Suit by 
reversioner to prevent waste by Hindu 
widow, not analogous — Rule of res 
judicata, origin and application of — 

Rtile existing in Hindu as well as 
Eiiglish law. On an application to 
the District Court, by the iirst res- 
pondent, for, probate of the will of 
B, a Hindu who died leaving two 
wddows but no male issue, the 
appellants entered a caveat denying 
the genuineness of the will, and 
asserting that they were the rever- 
sioners of B and had, therefore, a 
locus standi to oppose the grant of 
probate. The District Court held 
that the caveators liad failed to 
prove their interest, and granted 
probate of the will to the first 
respondent as execuctor by implica- 
tion. The Higii Court on appeal 
afiirmed that decision, and the 
appellants witliout any further 
appeal instituted a suit in the Sub- 
ordinate Judge’s Court against the 
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Declaratory Becree, suit for— 

first respondent and the t wo widows 
for a declaration that they were the 
next reversioners to the estate of B 
according to Hindu Law in tlie case 
of an intestacy’', and as such were 
entitled to obtain revocation of 
probate. The first Court gave them 
a decree, but on appeal the High 
Court held that the suit was barred 
by section 13 of the Civil Proce- 
dure Code, 1882, as being res 
judicata by the decision of the 
District Court in the probate pro- 
cerdings. Heldhyhj the Judicial 
Committee (without deciding the 
question of res judicata), that the 
suit was not maintainable with 
referrerice to section 42 of the 
Specific itelief Act (I of 1877) :the 
will had been affirmed by a Court 
of appropriate jurisdiction, and its 
decision could not be impugned by 
a Court exercising a difterent juris- 
diction : for the purposes of the suit 
the will must stand, and there was 
no intestacy. The appellants had 
therefore showm no legal character 
or title which would justify them 
in asking for the declaration sought, 
and the suit must be dismissed as 
misconceived and iu competent. The- 
right of a reversioner to sue where 
a wido’w in possession for her life 
estate was committing acts of 
waste to the prejudice of those 
who migjit succeed to the pro- 
perty on her death, was not ana- 
logous : such a position necessarily 
assumed the absence of an imme- 
diate and absolute testamentary 
disposition. Suits of that kind 
formed a very special class, and 
the question in them was one solely 
between the reversioner and the’ 
widow, the former being unable by 
such a suit to get, as between him- 
self and a third party, an adjudi- 
cation of title which be could 
not obtain witbout it. JTa^Aawa 
Natchiar v. Dorasiga Tever, L. IL. 

2 L A. 169, referred to. Semhle : 

The rule of res judicata while 
founded on ancient precedent is. 



GENERAL INDEX. 
Page, 


ieeiaratur^ DscreSj suit for— co?z(jR 
dictated by a wisdom wliieii is for 
ali time : see 6 Cuke’s Institutes 
9A. Though the rule may be . 
traced to an English source, it 
embodies a doctrine in no way 
opposed to the spirit of the law as 
expounded by the Hindu Commen- 
tators. Vijnanesvara and Nilakantha 
include the plea of a former judg- 
ment among tho-;e allowed by law, 
citing for this purpose a text of 
Kalyana : see Mitaksliara (Vya- 
vahara), Book 11, Oh. I (edited 
by J. R Gharpure), p. 14 ; and 
Mayiiklia, Oh. 1., s. 1, p. 11 of 
Mandlik’s edition . The application 
of the rule by the Courts in India 
should therefore be influenced by 
no technical considerations of form 
but^by matter of substance within 
the limits allowed by law. Sheo- 
PABSAN Singh v. IUmanandan 
Prasad Singh (1916) I. L. R. 43 
Calc. ... ... ... 694 

iesree, assigsiinent ofi See Spegifio 

Performance ... 990 

— -j suit t© set aside ; See Mistake . 217 

5 witlieiit evidesiee 5 See Ex parte 

Decree ..i ... ... 1001 

iefeudaut, mlsdeserlptleii of : See 

Plaint ... ... ... 441 

Demo iistratl¥e Legacy : See Will ... ■ 201 

ieposit in Q&uft— Judgment- debtor— 
Trans'^eree of the judgment-debtor — ■ 

Berigal Tenancy Act {VllI of 1885)^ 
s. 1 74 — -fifa/e, setting aside of. An 
application under s. 1 74 of the 
Bengal Tenancy Act can he made by 
the judgment-debtor alone and by 
no other person. Ranjii Kumar 
Ghosh Y. Jogendra Nath May^ 16 C. 

L. J. 546, referred to. Surendra 
Narain, Singh ■ Lachmi • Koer 
(1915)1, L. R. 43 Calc. ... 100 

— — Money paid under 

CompuUion- of Law — Want of bond 
ades— Action for recovery of money 
— Civil Procedure Code (Act F of 
1908)f O: XXf r. 46 Gl. il)— 
Attachment of debt due to a stranger 
on the allegation that the garnishee's 


xiii 
Page. 

Baposit In Court— cowic?. . ' 

creditor ivas be?iamidar of the judg^ 
ment-dehtor— Deposit by garnisheCy 
conditional^ on enquiry — Withdrawal 
of the money from Court by the 
atta hing creditor tdihont notice 
to the garnishee— Courts power 
of enqtiiry. Where debt due to a 
stranger was attached on the alle- 
gation that he was />e? 2 amidar of 
the jadgment-dehtor and the attach- ^ 
i rig creditor withdrew the money by 
• leave of the Court without notice 
to the garnishee, ill a suit by the 
latter for the recovery of the 100067 
deposited^ it being found that 
there was no transaction as 

alleged: that the rule that 

money paid under compulsion of a 
legal process was irrecoverable can 
only be pleaded where the party 
who has got the benefit of his 
opponent’s payments, acts bond fide. 
Marriott v. Hampton, 7 T. R, 269, 
distinguished. Ward & Co. v. 

Wallis, imo} 1 Q. B. 675, follow- 
ed, Clause ( 3 ) r. 46 of 0. XXI 
of the Civil Procedure Code does 
not contemplate of cases where the 
deposit was purely conditional on 
enquiry being held as to judgment- 
debtor’s rights and a withdrawal by 
the attaching creditor of the money 
so conditionally deposited, without 
notice to the garnishee, even though 
made with the leave of the Court 
is a grave abuse of judicial process. 

It is true that 0. XL VI does not 
expressly contemplate of an 
enquiry as is enjoined in 0. V, rule 
45 of the rules of the Supreme 
Court in England but the 
Court has inherent power 
to enquire Harinath Chowdhhry 
V . Haradas Agharjya Chowdhury 
(1915)1. L. R. 43 Calc. ... 269 

Bigwapi Tenure— of Ghat 
Bharra In district of Banhura — 
Appointments made by Government 
— Whether amy relief thereto could 
he given hy the Civil Courts — Decla- 
ratory decree, effect of . Where the 
Magistrate of Bankura sanctioned 
the plaintifl’ s appointment as Di g war 
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in succession to his deceased father 
the last holder, but the commissioner 
cauceiled it on a misreading of the 
law, as to his title, and on appeal to 
the Government the plaintilf was 
directed to go to the Civil Court for 
relief : IJeJd^ that the Digwars of 
Ghat Bharra in Bankura were the 
holders of an office remunerated 
by the enjc-yment of land, and the 
history of the office established 
a general usage on the death of 
a Dig war holding office to appoint 
his heir in his place as the successor 
to his office. That here tlie usage 
of the heir taking his predecessor's 
place could be traced back to the 
seventeenth century and so long a 
usage could not be disregarded as 

an exponent of the Digwari right. 

On the contrary the force of hw 
could safely be ascribed to it, sub- 
ject to the qualification that the 
heir’s claim and tenure of office 
was dependant on the approval of 
the Government. That the Civil 
Court could do no more than ex- 
press its conclusion that the 
plaintiff was the heir of one of the 
fast incumbents and his claim to 
succeed w'as subject to the approval 
of tlie Government, and that the 
ground on wliich the Commissioner 
cancelled the Magistrate’s sanction 
was erroneous in law. Jogendra 
Nath Singh v. Kalicharan Roy^ 9 C. 

W. N. 663, distinguished. That in 
view of all the circumstances of the 
case, a declaratory decree could 
he made defining the plaintiff’s 
position, thougli it may be that it 
was not really necessary, for having 
regard to the Government’s reply 
referring the plaintiff to the Civil 
Court, it would probably be prepared 
to give or withhold its approval in 
accordance with the view expressed 
by the Civil Court, seeing that it 
invited recourse thereto. That in 
doing this “ it was necessary ” for 
the High Court “ out of a wreckage 
of the procedure to construct the 
material for a just <lecision ” as the 
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plaint was not happily drafted. 
Cocherellw Dickens^ 2 Moo. LA. 353, 

Durga Prastiad Sui'ekha V, Bhagan 
Lai, I. L. R. 31 Calc. 614 ; L. R. 31 
1. A. 122, Gopi Narayan Khanna 
V. Bansidhar, I. L. R. 27 All. 325, 

L. R. 32 I. A. 123, referred to, 
Hemendba Nath Roy v. Upbndbi 
ABA iN Roy 'axe Secketaby of 
State for India (1915) I. L. R. 43 
Calc, ... ... ... 743 

Digwars, appointment of : — S6<sDigwaui 

Tenure ... ... ... 743 

Disclaimer : — Landlord and Tenant 878 

Discretion -/Sea False Information ... 173 

of Court : — See Mahomedan 

Law — Endowment ... ... 1085 

Dismissal of suit, application to set 

aside an order of : — See Appeal 857 

Distribution of Proceeds : — See Liquida- 
tor ... ... ••• 586 

District Board, sale by : — See Sale ... 790 

District Judge, Jurisdiction of:— See 

Wakf ... ... ... 467 

Documents, exhibiting during cross- 

examination See Right of Reply 426 

Ejectment See Landlord and Tenant 164 

Encumbrance by Go-sharer : — See Joint 

Estate ... ... ... 103 

Encumbrances ’.—See Sale ... 263 

Endorsement See Vakalatnama ... 884 

Enmity or Hatred, dissemination of 

See Security for good behaviour 591 

Equitable fdortgage: — See Mortgage ... ,895 

Estates Partition Act (Beng. V of ia§7), 

s, 99 :— See Joint Estate ... 103 

Evidence: — See Rent Decree ... 170 

Evidence Act (I of 1872) s. 102 See 

Rent, suit FOB ... ... 554 

, : S, 1-14; ggg 

Principal and Agent ... 527 

— s, 114, IIIuSb 

(d): — See Rent Decree ... 170 

Ex parte Decree: See Bent Decree ... 170 

Summons, ser- 


vice OF ... 
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Ex parte Deerea — -Decree xcithout 
evidence — Practice and Procedure — 
Unliquidated damages — Undefended 
sitit-—-de/enda7it appearing at the trial 
— Leave to defend refused — Non- de- 
nial of claim^ f-ffect of — Vexdfication 
of plaint — Civil Procedure Code {Act 
Vofl908\ 0. Vni, rr. 3 5; OJX. 
r. 6 ; 0. XVIIf r. 2 ; 0. XIX and 
0, XXXVII, The plainriifs entered 
into a contract with the defend- 
ants for the sale of certain 
goods and upon the defend- 
ants failing to deliver the same 
within the time specified in the 
contract, they brought a suit for 
breach of contract and claimed as 
damages the difference between 
the contra''*.t price of the goods and 
the market price tiiereof. The 
defendant did not enter appearance 
nor did they file a written statement, 
and the suit was in due course 
transferred to the list of undefend- 
ed causes. On the date of hearing 
of the case, the defendants applied 
for leave to defend tlie suit on 
tlie gTound that their attorneys 
had misunderstood their instruc- 
tions to them to appear and 
defend the suit. The Court, 
however, refused the applica- 
tion and, without hearing any evi- 
dence whatsoever other than read- 
ing the affidavit of service of 
summons, decreed the plaintiffs’ 
suit ex parte : Ileld^ that it would 
be undesirable if a suit such as this 
were adjudicated upon without any 
evidence, in the real sense of the 
word, given by the plaintiffs where 
the claim was for unliquidated 
damages, and that the learned 
Judge had no jurisdiction to make 
the decree, which in fact he did. 

also, that 0. VIII, r. 5 of the 
Code did not apply to a case where 
the defendant had not put in a 
written statement. i/eZd, also, that 
the verification of the plaint was not 
evidence on which a suit could be 
decreed whether the adversary did 
or did not appear. Basdeo v. John 
I.L.R. 22 All. 55, referred to. 
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further, that there was no legal 
evidence on the record on which the 
decree made in favour of the plaint- 
iffs might be supported, and that 
the plaintiffs were not entitled to 
succeed on the basis of an implied 
admission of their claim by the 
defendants. Per Sandekson C. J. 

The fundamental principle is that 
the plaintiff, when he comes to 
Court, must prove his case and 
must prove it to tlie satisfaction 
of the Court. Per Woodrofpe J. 

No decree can be legally given in 
any cases without evidence except 
in cases of the suits governed by the 
provisions of 0. XXXVII of the 
Civil Procedure Code. In this Court 
it has always been the practice in 
undefended cases to take evidence 
and defined in the Evidence Act, 
namely, oral statement of witnesss 
and documents prove 1 before the 
Court. The cursus enriae may be 
looked at when interprettirg the 
terms of the Civil Procedure Code. 
Galstaun v. Hutchison^ 1. L. R. B9 
Calc. 79, referred to. Per Mooker- 
JEE J. Great caution should be 
exercised when suits are heard 
ex parte. This observation is of 
universal application. But it 
applies with special force to cases 
where unliquidated damages are 
claimed on the allegation that there 
has been a breach of contract. 
Amritnaih Jha v. Dhunpat Sing^ 

8 B. L. R. 44, referred to. J. B. 

Ross & Co. -y. 0. R. Soriven (1916) 

I. L. R. 43 Calc. ... ... 1001 

Execution of Decree : See Practice ... 285 

: (See Revivor ... 903 

Decree-holder—Pag- 

meiii of money hy judgment-debtor by 
way of interest — Notification of the 
payment to Court — Certification of 
the payment — Civil Procedure Code 
{Act V of im) Of XXI r.hi — 
Limitation Act (^XV of 1877)^ ss,. 

19^ 20, A decree bolder who has, 
received a certain sum of money by 
way of payment of interest, might 
either apply to certify payment 
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before execution or miglit do so 
on his application for execution of 
the decree. On the I7th February, 

1906, the plaintiff obtained a decree 
and on the 18th May, l9ll, he appli- 
ed for execution. At the time of the 
application he notified to the Court 
that he had received a certain sum 
on the 19th June, 1908, from the 
judgment-debtor, towards interests 
and alleged that tlie execution was 
not barred by limitation : — Held, 
that the notilicatiou to tlie Court of 
the receipt of the sum paid by the 
judgment-debtor was all that the 
decree-holder had to do in order to 
certify payment* and 0. XXE, r. 2 of 
the Code of Civil Procedure did not 
stand in the way. Eusuffzeman 
Saukar r. Sanchia Lal Nahata 
(1915) I. L. R. 43 Calc. ... 207 

Executrix, death of : See Probate ... 625 

Fact, questions of ; See Appeal ... 833 


False infnrmatioii — Information to the 
jpoilee reported false— Subsequent 
petition to the Magistrate impugning 
the report arid praying for trial 
— Complaint — Proper procedure 

— Reference of complaint to another 
Magistrate for enquiry and rep)ort^ 
legality of — Power of latter t » hold 
inquiry and direct prosecution of 
informarit for offences under ss. 182 
and 211 of the Penal Code — Juris- 
diction of re-^erring Magistrate to ivy 
such charges on the police report 
v)itkoHt previous disposal of the 
complaint — Discretion— 'Prejudice — 
Criminal Procedure Code (Act V of 
189 S), ss, 192,200 to 203, 476 , S3 7, 
A petition impugning tlie police 
report, and praying that the accused 
be placed on irial is a “ complaint ” 
under the Criminal Procedure (Jode. 
Wlien such a petition is pres nited 
to a Sub- divisional Magistrate he 
should, therefore, eitlier examine 
the complainant liini«elf, record 
reasons for distrusting its truth, 
hold an inquiry personally, and 
then' pass a formal order of 
dismissal, or he should make it 
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False information— cowcZd 

over to another Magistrate for 
disposal. The latter may then, 
after inquiry, make a proper 
order dismissing the complaint 
and pass an order under 
s. 476 of the Code. The Code 
does not permit a Magistrate to 
refer a complaint to another 
Magistrate for ' inquiry and report, 
and the latter has no jurisdictioa in 
such a case to pass an order under 
s. 476. Where ill such a case the 
police have reported the i nf ormation 
as false, and have asked for a 
prosecution, the Magistrate has 
jurisdiction to try the charge on the 
police report. Queen-Empress v. 

Sham Lall, L L. R. 14 Calc. 707, 
referred to. There is no statutory 
provision requiring such petition to 
be finally disposed of as a complaint 
before a prosecution under b. 211 
of the Penal Code c immeoces. It 
is a matter of discretion, and the 
High Court will not, having regard 
to s. 637 of the Code, interfere with 
a conviction if the accused has not 
been prejudiced. Gangadhar Pra- 
DHAN Fmperor (1915) 1. L. R. 43 
Calc. ... ... ... 173 

—to Police; See 

Sanction for Prosecution ... 1152 

Female Keirs ; See Hindu Law — 

Stridhan ... ... 64 

Ferry : Nee Special Constables ... 277 

First Class Magistrate : Nee Perjury 542 

Fitness : Nee Surety ... ... 1024 

Forgery — Certified oopy, filing of, 
whether use of forged document, if 
original be forged — Evidence of 

intention— Penal Code {Act XLV 
of 1860), ss, 466, 471. A series of 
similar tranvsanctions which are not 
the offence charged can orilybe used 
as evidence of the intention of the 
person who forged the docninent 
and not as evidence of forgery. It 
is>xtremely doubtful whether the 
mere filing of a copy is the user of 
a forged document. A certified- 
copy thereof is certainly not a 
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forged document. But it is other- 
wise where the offender used the 
copy knowing or having reason to 
believe that the entries in the ori- 
ginal documents were ftjrgeries and 
intending to use them for fraudu- 
lent purposes. Queen v. Nujiim 
Ali^ 6 W. R. Or. 41, and -Emperor 
V. Mulai Shigh. 1. L. R. 28 All. 402, 
distinguished. Krishna Govinda 
Pal r. Emperoe. (1915) I. L. R. 

43 Calc. ... ... 783 

— — -Signing certificate nfi purchase 

of ai^ms and ammunitions in false 
names aiid giving wrong addresses — 

Person legally entitled to possess the 
same — Act ’‘’‘fraudulent’^ if not 
dishonesV — Penal Code {Act 
XLV 1860) ss.23, 24, 463 to 465. 

A person lawfully entitled to possess 
arms and ammunitions signing the 
prescribed certificate of purchase of 
the same in the name of another 
with an address not his own, and 
thereby deceiving the gunsmith and 
the Government and defeating the 
object of the certificate, commits 
forgery : his act liaving been done 
“fraudulently,” if not ‘‘dishones- 
tly.” Reg. V. Toshach, 1 Den. 

C. C. R. 492, Empress v. Dhunum 
Kazee, I. L. R. 9 Calc. 53, and 
Queen-Empress v. Ahhas Ali,\.h. 

H, 25 Calc. 512, followed. Causley 
Emperor (1915) I. L. K. 43 Calc. 421 

fopiider, descesidant of : See Wakf ... 467 

Fraud : See Forgeev ... ... 421 

— - — : See Mistake ... ... 217 

Fraydulent Preference-— SiJa^e of mind 
of maker — Intention — Receiver — ■ 

Onus — Provincial Insolvency Act 
(111 of 1007), s. 3 7. The question 
whetFier there has been a fraudulent 
preference depends not upon the 
mere fact that there bad been a 
preference but also on the state of 
mind of the person who made it. 

It must be shown not only that he 
has preferred a creditor but that he 
has fraudulehtly done so. It 
depends upon what was in his mind. 
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For this purpose it is not true that 
the debtor must be taken to have 
intended the natural consequences 
of his acts. One must find out 
what he really did intend. Dicta 
of Lord Halsbury in Sharp v. 
Jackson, [1899] A. C. 419, followed. 

It is not necessary to threaten 
criminal proceedings to constitute 
pressure. The threat of civil suits 
is enough. If it is established that 
the transaction was the result of 
real pressure brought to bear by a 
creditor on his debtor, it cannot be 
deemed as a spontaneous act. The 
onus is Oil the Receiver to show 
that it was an outcome of a fraudu- 
lent preference. Nhipendha Nath 
Sahu V . Ashutosh Ghose, (I9l5) 

I. L. R. 43 Calc. ... ' ... 640 

Fraudulent Suppression: See Subroga- 
tion ... ... ... 69 

Garnishee, deposit by ; See Deposit in 

Court ... ... ... 269 

Godowns : Seg Land Acquisition ... 665 

Government, right of : See Assessment 978 

Great-grandfather’s son’s daulhter’s 

son : See Hindu Law — Succession 1 

Guardian of Minor: See Arbitration ... 290 

Kigh Court, jurisdiction of : See Perjury 542 

Gene al Rules and Circular 

Orders, Vol. % Gh. Xi, r. 45(^>) : See 
Vakalatnama ... ... 884 

Hindu Law — AHenatio,i--.Uifl«a^.o« by 
widow — Legal necessHy— Spiritual 
welfare of her Imshand—To wha 
extent aUenation permissible — Recital 
m a deed, by itself Jiot conclusive 
evidence. Where a deed, by a 
limited OAtner with qualifiLd power 
of alienation, is impeached, the test 
is whether the purpose for which 
the alienation was made was proper 
or legitimate. Collector of MasuU- 
patam v. Cavaly Vencaia, 8 Moo. 

I. A. 529, referred to. Necessity 
is only one of the phases of the test 
of propriety. Raj Lukhee v. Go- 
hool Chunder, 13 Moo. L A. 209, 

Sham Smder Lai y. AchhoM 
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Kumvar.I. h, R. 21 AIL 71 ; L. R. 
25 I. A. 183, Bejoij Gopal Mukerji 
V. Gifmdfa Nath Mukerj^^ I. L. R. 
41 Calc. 793, referred to. The 
widow has a larger power of disposi- 
tion for religious or charitable pur- 
poses or for purposes which ^ are 
supposed to conduce to the Bpirituai 
welfare of her husband than what 
she possesses for purely worldly 
purposes. An exhaustive enumera- 
tion, of these religious or charitable 
purposes is neither possible nor 
necessary. Cossinaut Bysack v. 
Mitrrosoondry Dossee^ 2 Morley’s 
Digest 198, referred to. This being 
a question purely of Hindu law, 
great care must he taken in coming 
to a decision upon that subject in 
order to prevent English Judges 
being warped by impressions made 
upon their minds in consequence of 
their habitual application of Englisli 
law and the nature of English deci- 
sion to which they are accustomed 
and to consider in what way a 
Hindu Court of Justice would have 
decided the point. Tlie true rule 
appears to be that there is a distinc- 
tion between legal necessity for 
worldly purposes on the one hand, 
and the promotion of tlie spiritual 
welfare of the deceased on the other 
hand, and that, within proper limits, 
the widow may alienate lier hus- 
band’s property for the perform- 
ance of religious acta which are 
supposed to conduce to his spiritual 
benefit. Makhoda v. KtilUmi, 1 
Mac. Sel. Rep. 82, Earn Cliunder 
Burma Y. G ungag ovind^ i Mac. Sel. 
Rep. 147, Kartick Clmnder v, Gour 
MoJiun, 1 W. R. 48, Runj€tt Ban} 
Y. Mahomed Warn, 21 W. R. 49, 
Bam Kaiml Singh Y , Ram Kish ore 
Das, I. L. 11 22 Calc. 506, Chura’ 

. .man Sahu v. Gopi Sahu, I. L- R. 
37 Calc, 1, Harrnange v. Ram 
Gopal, 17 C. W. N. 782, RamaY, 
Eanga, I. L. R 8 Mad. 552, 
Lakhsminarayana y. Dasu,!. L. R. 
11 Mad. 288, Vuppuluri v, Gari- 
milla, I, L. R. 34 Mad, 288^ Ruran 


Hindu law — alienation — roncld. 

Dai V. Jai Narain, I. L. R. 4 AIL 
482, KupuT Y, Sebak Ram, 1 Bor. 

405, Jogjiban v. Deoshankar, 1 Bor, 

394, Qhunilala v. Jussoo, 1 Bor. 55, 
referred to. A gift of a moderate 
pt)rtion of the property of her hus- 
band by the widow with a view 
to his spiritual benefit is valid 
Whether the alienation covers a 
reasonable portion of the property 
of the husband of the lady is a 
ques^'ioii which must be determined 
with reference to the circumstances 
of each particular disposition. 

Ram Chunder Surma v. Gunga- 
govind, 4 Mac. Sel. Rep. 147, 
Churaman v. Gopl Sahu, I. L. R*- 
37 Calc. 1, referred to. Recitals 
in a deed are not by themselves 
conclusive evidence of their truth 
and the facts alleged should be 
proved v. Inda 

Kunwar, I. L. 

■ referred to. Khub Lal 

Ajodhya Misseb (1915) I. L. R. 43 
Calc. ... ... 574 

Hindu Law — Alienation Widow — 

Legal necessity — Onus of proof of 
legal necessity as affected by lapse 
of time — Proof of custom of succes- 
sion to estate— Limitation — Adverse 
possession — Res judicata On this 
appeal tlieir Lordships of the Judi- 
cial Committee afiirmed the decision 
of the High Court which is reported 
in 1. L. R. 38 Calc, at page 725. 
Ravaneshwar Prasad Singh v. 

Chandi Prasad Singh (l9l5), I. L. 

R. 43 Calc. ... ... 417 

Hindu Law — Endowment — Nature, object, 
custom and pradice of muth or 
asthal— Right of succession as 
Mahant, custom of — Mahant appoint- 
ing a married man and father of 
children to he Mahant — Abdication 
by Mahant of his functions — Right 
of his> senior chela to succeed him^ 

In this appeal the question was 
whether the appellant who claimed 
to be senior of the first res- 

pondent, tlie late mahant who had 
retired, or the second respondent 



OENEBAL INDEX. 


XIX 


Page. 

iliidiiLaw — Endnwmeiit — contd. 

who claimed to have been appointed 
by him, was entitled to succeed him 
as the mahant of the Patepur astkal 
or muth. On this question their 
Lordships of the Judicial Committee 
held (reversing on the evidence the 
decision of the High Court) in 
favour of the appellant, mainly on 
the ground that the second respon- 
dent was a married man who had 
not on initiation renounced ins 
worldly ties and the begetting of 
children, and was not an ascetic or 
hairagi chela, but was disqualified 
from holding tire office of mahant 
As to the nature, object, custom and 
practice of such a religious institu- 
tion, Sammantha Fandara v. 
Sellapa Chetti^ I. L. B. 2 Mad. 175, 
was referred to. The question as to 
who had the right to succeed to the 
office of mahant depended, according 
to the well-known rule in India, 
not on the general customary law, 
but upon the custom and usage of 
the particular wmM. Mahatzt Rama- 
nooj Doss W Mahant Debraj Doss^ 

6 S. D. A. (Beng.) 262, Greedharee 
Doss V. Nundkissore Doss^ 11 Moo. 

L A 405, Muttu Ramalinga Setu- 
pati V. Perianayagmn Filial, L, R. 

1 I. A. 209, and Raja Vurmah 
Valia V. Ravi Vurmah Kunhi Kutti 
I. L. R. 1 Mad. 235 ; L. R. 4 L A. 

76, referred to. On the question as 
to the second respondent being a 
married man, on wiiich the Courts 
below had differed, their Lordships 
were of opinion that the verdict 
given by the Subordinate Judge 
who had the advantage of seeing 
and hearing the witnesses, could not 
be lightly ■ set asid^■, especially as 
that Judge was also presumably 
acquainted with the manners and 
customs of the people among whom 
such a transaction was alleged to 
have oceurred. There were, more- 
over, no sufficient grounds stated 
by the High Court for disturbing 
that verdict. Having themselves 
investigated the facts, their Lord- 
ships held that the rule— of attach- 
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ing weight to the opinion of the 
Judge of first instance — could not 
safely be departed from in the 
present case. Though the deeds 
appointing the second and third 
respondents to be successively 
mahants were ineffective, the former 
being not competent to hold the 
office, and. the latter having died, 
the first respondent could not, in 
their Lordships opinion, be consi- 
dered to be still the mahant. He 
had abdicated all liis functions, and 
had himself retired from the office. 

A mahant was not only a spiritual 
preceptor, but a trustee in respect 
of the asthal. He had by appoint- 
ing a married man and father of 
cliildren to the office consented to a 
violation of those vows of asceti- 
cism and celibacy which it was his 
duty as a trustee to maintain and 
protect. His abdication must there- 
fore be accepted as a fact in the 
case. A vacancy in the office had 
therefore been created which under 
the circumstances would devolve 
upon the appellant who was found 
to be senior chela and was not 
alleged to be incompetent to be 
mahant Ram Prakash Das v. 

Anand Das (1916), I. L. R. 43 
Calc. ... ... ••• 

Hindu taw — Joint family — MHahshara 

law — Allegation of separation by one 
member of joint family — Expression 
of intejition to hold share separately 
followed by suit for partition — 
Unequivocal and clearly expressed 
intention — Separation ” as distmet 
from division of shares of pvo- 
perty." In this case their Lord- 
ships of the Judicial Committee 
AeW, on the facts, that the conduct 
of the plaintiff, a member of a joint 
Hindu family governed by the 
Mitakshara law, in indicating by a 
notice in a registered letter his 
intention to separate himself and 
' enjoy his share in severalty, coupled 
with a suit for partition was 
as ‘‘unequivocal” and “clearly 
expressed ” an intention as could be 
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made, and that it amounted to a 
separation with all its legal conse- 
quences. The rule of law applicable 
to cases of separation from the joint 
undivided family laid down in Suraj 
Narabi v. Iqbal Narain, L L R. 35 
All. 80 ; L. R. 40 L A. 40, followed. 
Nowhere in the Mitakshara is it 
stated that agreement between all 
the coparceners is essential to the 
disruption of the joint status, or 
that the severance of rights can 
only be brought about by the actual 
division and distribution of the 
property held jointly. On the other 
hand, numerous authorities on the 
subject leave no room for doubt 
that ‘^separation,” which means the 
severance of the status of jointness, 
is a matter of individual volition. 
Separation from the joint family 
involving the severance of the joint 
status so far as the separating 
member is concerned, with all the 
legal consequences resulting there- 
from, is quite distinct from the de 
facto division into specific shares of 
the property, held until then jointly. 

One is a matter of individual deci- 
sion, the desire on the part of any 
one member to seve** himself from 
the joint family and to enjoy the 
hitherto undefined or unspecified 
share separatdiy from the others 
without being subject to the obliga- 
tions which arise from the joint 
status ; whilst the other is the 
natural resultant from his decision, 
tlie division and separation of his 
share, which may be a^rived at 
either by private agreement among 
the parties, or on failure of that by 
the intervention of tlie Court. Once 
the decision has been unequivocally 
expressed and clearly intimated to 
his co-sharers, hia right to obtain 
and possess the share to which he 
admittedly has a title is unimpeach- 
able : neitlier tne co-sharers can 
question it, nor can the Court . 
examine his conscience to find out 
whether his rea.sons fur .separation 
were well founded or sufficient : the 
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Court has simply to give effect to 
his right to have his share allocated 
separately from the others. Madlio 
Pnrshad v,3fehrban Singh ^ I. L. R. 

18 Calc. 157 ; L. R. 17 I. A. 194, 

Deo Bimsee Koer v. Dwarkanath^ 

10 W. R. 273, Appovier v Rama 
Suhha Aiya7i. 11 Moo. T. A. 75, 

Joy Narayan Giri y. Girish Chunder 
Myti, I. L. K. 4 Calc. 434 ; L. B 5 
I. A. 223, and Vato Koer v. Row- 
shun Sin ih, 8 W. R. 82, referred to. 

Gibija Bai V. Sadashiv Dhundiraj 
( 1916), 1. L R. 43 Calc. ... 1031 

Hindu Law — Partition— 

Joint Family — Karta — Form of 
account to he directed against the 
karta on a partition. In an ordinary 
suit for partition of joint family 
property, in the absence of fraud 
or other improper conduct, the only 
account the /rarta is liable for is as 
to the existing state of the property 
divisible, and the enquiry directed 
by the Court must be in the manner 
usually adopted to discover what in 
fact the property now consists of. 
Chuchun Lall Singh v. Pooraii 
Chunder Singh., 9 \V. R. 483, 
Konerrav v. Giirrav^ 1. L. R 5 
Bom. 589, Raja Setruclierla Rama- 
hhadra v. Raja Setruclierla Vira- 
hhadra -^'nryanarayana^ I. L. R. 22 
Mad. 470 ; L R. 26 I. A. 167, 
Narayan bin Babaji v. Nathaji 
Durgaji 3Iarwadi^ 1. L. R. 28 Bom. 

201, Balakrislma Iyer v. Muthu- 
sami Iyer, I. L. R. 32 Mad. 271, 
and Shookmoy Chandra Das v. 
3Ionohitrri Dassi^ I. L. R. 11 Calc. 

684*, L.R. 12 I. A. 103, referred 
to. Ohhoy Ghundra Roy Choiodhry 
V. Pearce Alohun Gooho^ 13 W. R. 

(P. B.) 75 ; 5 B. L. R. 347, and 
Damodardas Maneklal v. Uttamram 
Maneklal, 1. L. R. 17 Bom. 271. 
explained. Parmeshwar Dcbe v. 

Gobind DriBE bl915) L L. R. 43 
Calc. ... ... ... 459 

— Right to parti- 

tion-^Partition between CO -oienirs-^ 
Reversionary mteresi~--Administra- 
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llnilii Law — ?^rt\tlm~-condd, 

tor^s power to transfer property-— 
Permanent leases— Probate ami 
Administration Act (F of ISSl) 
s, 90, Where plaintiffs in a suit for 
partition were in joint possession of 
certain property with the defend- 
ants as CO- sharers under leases 
which purported to be permanent 
leases granted to them under an 
arrangement sanctioned by the 
Court, and where the only person at 
the time of the suit interested in 
challenging the plaintiff’s right was 
a party to the suit and did not 
contest the suit :—Held^ that the 
plaintiffs were entitied to partition 
and the fact that tlie partition would 
have to be set aside if the rever- 
sioner on coming into possession of 
the property succeeded in a suit for 
setting aside the leases, was not 
sufficient ground for refusing the 
plaintiffs the right to partition. 

Smdar v . Parhati^l, L. R. 12 Ail. 

51 ; L. R. 16 1, A. 186, and Bhag- 
wat Sdhai v. Bipin Beliari Mitter, 

I. L. R. 37 Calc. 918 ; L. R. 37. 

I. A. 198, followed. Salimullah 
u. pROBHAT Chandra Sen [1916], 

I. L. R. 43 Calc. ... ... 1118 

iliiJiu Law — Stridhan — Inheritanc ' 

Female heirs. 8tridhan iulierited 
by female heirs does not become 
the latter’s stridhan. The female 
iieirs take only a Hindu woman’s 
estate in the property. Sheo 
Skanhar Lai v. Dehi Sahai^ 1. L. R. 

25 AIL 468; L. K. 30 1. A. 202, 
Prdnkissen Laha v. Noyanmoney 
Dassee, 1. L. R. 5 Calc. 222, and 
Hurl Doya‘- Singh Sarmana v. 

Grish Chnnder Maker jee^ I. L. R. 

17 Calc. 911, referred to. Jogendra 
Chandra Banerjkk r. Phani 
BhIISAN MOOKERJfSE (1915) 1. L. R. 

■ 43 Calc.: ... ... ■ .... 

— — _ - - : — — —Mitaksh ara succes- 

sion — Adoption— Rights of adopted 
son — -Competition between adopted 
son and natural son of co^wdres— 
Sapindas— Co- wife’s natural son^ if 
son ” — Texts, construction of— 
Miiakshara, Ch. II, s. XI, paras, 9, 
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Hindu Law— Strldtian — concld. 

11, 2b — Without issue" meaning 
of — Manu, Ch, IX, verse 183— 
Yajnavalkya Gh. II, verses 117, 

145, S, a Hindu governed by the 
Mitakshara school of Hindu Law, 
married four wives in succession. 

In conjuncticn with his first wife, 
by whom he had no issue, he adop- 
ted a son H. By liis second wife, 

S had a son G born to him. S pre- 
deceased liis fourth wife M, having 
had no issue by her. M died intes- 
tate. On a suit brought by H 
Held, that both H and G were 
entitied to succeed to M’s stridhan 
property as sapindas of S, and in 
the absence of any express text 
curtailing the rights of the adopted 
son in the circumstances of tlie 
present case, H was entitled to 
share equally with G on the general 
principle that the adopted son 
occupies the same position as a 
natural son and his rights are in 
every respect similar to those of a 
natural son. Joyhis^'ore Chow- 
dhury Panchoo Baboo, 4 C. L. R. 

302, Podmakumari Dehi v. Court of 
Waiuh, I. L. R. 8 Calc. 500 ; L. R. 

8 T. A. 229, followed. Nagmdas 
Bhogwandas v. Bachoo Hurkissen- 
das, I. L. H. 40 Bom. 270, referred 
to. The expression “ without issue ” 
i[i Mitakshara, Ch. II, section XI, 
para. 9, must be construed in its 
ordinary sense, and M must be 
deemed to have died “ without 
issue.” Qucere : Whether Manu, 

Ch. IX, verse 183 has any refer- 
ence to questions of inheritance. 
AnnapurniNachiarY, Forbes,!, h, 

R. 23 Mad. 1, Bhimaaharya y. 
Ramachar f/a, I. L. R. 33 Bom. 452, 
referred to. Per Mookerjee J. A. 
special text forming an exception 
to a general text should be cons- 
trued strictly and applied only to 
cases falling clearly within it. 

Gangu y. Chandrabhagdbai^ I. L. R. 

32 Boiri. 275 ; and Anandi v. Bari 
SuhaYY L R. 33 Bom. 404, referred 
to. GaNGADHAR BoGLA V. I-ilRA Lal 
Bogda (1916) I. L. R. 43 Calc 944 
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iiiidi! law— •S«ccessio!i--’Da.ya5/ia^a 

School— Whether great-grand- 
fatJier s S071 s daiighte^'^s sun or 
maternal uncle preferential heir— 

Store dechh. In a Dayabhaga 
family the great-grandfather’s son’s 
daagltter's son is entitled to succeed 
as heir in preference to the mater- 
nal uncle, Chandra Adhi- 

Jcari y. Karima Nath Chowdhry, 

18 G. W. N. 477, followed. The 
principle of spiritual benefit regard- 
ing ttie succession in a Dayabhaga 
family laid down by the Pull Bench 
in Gooroo Gohind Shaha's Case^ 13 
W. Ih (P. B.)49; 5 B. L. B. 15, 
cannot be questioned now. Kebab 
Nath Banbkjee v. Hari Das Ghose 
(1915) L L. R. 43 Calc. ... 1 

Hindu Law— Will— of will — 
Contingent bequest in futuro of 
xokole estate — Succession Act (X of 
isesy ss, 107, 111— Event m 

occurrence of lohich dUirihuiion was 
to take pla* e, syecified in tvilL—The 
will of a Hindu resident in Calcutta 
and subject to the Dayabhaga 
School of law, who died on iOtb 
November 1907, stated, “I appoint 
my wife Poritoshini Dasl to be tlie 
sole executrix of this ray will. I 
hereby authorise my said wife to 
adopt dattaka putra. In case of 
deatli of an adopted son my said 
wife shall adopt one after another 
five sons in succession. If my said 
wife dies without adopting a son, 
or if sucli adopted son predeceases 
her without leaving any male issue, 
in such case my estate after the 
death of my said wife shall pass to 
tlie sons of my sister Beuodini Dasi 
who may be living at the time of 
my death.” Two sons of his sister 
were living at the death of the 
testator. On his death his widow 
as executrix duly obtamed probate 
of the will, and in August 1909, in 
pursuance of the authority given 
her by her deceased luisband, she 
adopted a sou who, however, died 
on 10th March 1910, an infant un- 
married and leaving no male issue ; 
and a few days afterwards the 
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Hiniiu Law — Will — concld. 

widow herself died. In a suit by 
the adoptive mother of the testator, 
now represented by the appellants, 
against the two sons (the present 
respondents) of Iris sister, for a 
declaration that in the events that 
liad happened the devise to them 
had failed, and that the testator’s 
estate had devolved on her. Held, 
on the construction of the will 
{ affirming the dechions of the 
Courts in India), that on the death 
of the testator the widow took an 
interest in the estate which by 
virtue of the probate was not 
devested on her adoption of a son 
to her husband, and on her death 
the executory bequest to the sons 
of the testator’s sister took effect 
and the estate passed to them. 

Section 111 of the Succession Act 
(X of 1865) was not applicable 
because the event on the occurrence 
of which the distribution was to 
take place was distinctl}^ mentioned 
as, in the words of the will, ‘‘ the 
death of iny wife,” and the gift to 
the testator’s nephews was there- 
fore not affected by that section. 
Bhiti'esdra Krishna Ghose v, 

A*MARENi)RA Nath Dey, (1915) 

1. L. B. 43 Calc. ... ... 432 

Home Guarantee : -See Contract ... 77 

identity, proof of : See Security for 

GOOD BEHAVIOUR ... ... 1128 

Immoveable Property : 5ee SALE ... 790 
Incorporated Company ; See Sale ... 790 

Incumbrance ; ^See Sale for Arrears 

OF Revenue ... ... 779 

— — -Absolute sale — Unregister- 

ed purchaser of portion of patni 
teimre, interest af whether an incum- 
brance — Bengal Tenancy Act 
{VlII of 1885), ss. 161, 167— 

Civil Procedure Code {Act V of 
1908) s 98. Per Jenkins C.J. and 
N. R. GhaUerjea J. (Mullm^^ 
dissenting). The interest of an 
unregistered purchaser of a portion 
of a patni tenure is not an “in cum- 
braiice ” within the meaning of s. 
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iicumlifaiiei— 

161 of the Bengal Tenancy Act. 
Okundra Sakai Y. Kalli Prosanno 
ChuckerhiiUy, 1. L. R., 23 Gale. 

254, distinguished. A purchaser of 
a tenure at a sale held in execution 
of a rent decree is not therefore 
required to annul such an interest 
of an unregistered purciiaser 
of a portion of a patni) under the 
provisions of s, 167 in order to get 
a clear title. Abdul Rahman • 
Ghowdhuei V. Ahmadar Rahman 
( 1915) I. L. R. 43 Gale. ... 558 

liiliefitance : See Hindu Law — Stri- 

DHAN ... ... ... 64 

In cfiiiry, delegation of : iSfsa Surety ... 1024 

insolvencsf — Minor — Infant^ whether cayi 
he adjudicated an insolvent. An 
infant cannot be adjudicated an in-’ 
solvent under any circumstances. 

JEx parte Jones^ L. R. 18 Gh. D. 

109, followed. SiTAL Prasad and 
others, Be (1916) I. L. R. 43 

Calc. ... ... ... 1157 

— — Security for Costs-— Appeal — 

Jurisdiction — Presidency Towns In- 
solvency Act (iJJ of 1909) s. 8 (2) 

(h) — Civil Procedure Code {Act V 
of 1908) ss. 117, 151 and 0. XL I, 
r. 10— Practice. On an application 
to the Court of Appeal for security 
for costs in an appeal from au 
order of a Judge in i isolvency : — 

Meld, that the Court has jurisdic- 
tion to entertain the application 
under s. 117 and 0. XLI, r. 10 of 
the Code of Civil Procedure, read 
with s. 8 {2) {h) of the Presidency 
Towns Insolvency Act. Sesha 
Ay 4 /arY.NagarathnaLala, 1. L. R. 

27 Mad. 121, not followed. 

Lakhipriya Dasi V. Raikishobi 
Dasi (1915) L L. R. 43 Calc. ... 243 

Fradulent Preference 640 

— Security TO keep the 

PEACE ... ... ... 671 

•— — — evideuee of : See Forgery 783 

■ ■ , - — — ; ffieciessity of.? See Security 

for GOOD BEHAVIOUR ... 591 
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Ifittntioo of Founder ; See Mahomedan 

Law — Endowment ... ... 1085 

Ifilerest: Demonste a iiVE Legacy 201 

; Nee Will ... ... 201 

— Power of Court to grant 7'eUef 

where interest unconsciona le— 
Creditor, when his improper act or 
omission delays payment of debt. 

Where delay in the payment of 
the principal debt is caused by somw 
improper act or omission of tlie'^ 
creditors, the accrual of interest will 
be suspended during such period as 
the debtor is so prevented. 
Edwards v. Wm'dsn, 1 App. Cas. 

281, iferry V. Byves, 1, Eden. 1, 
Marlborough y. Strong, A Brown 
P. C. 539, Oameroii v. Smith, 2 B. & 

Aid. 305, Bann v. Dalzel, Moo. & 

M. 228, Anderton v. Arrowsmlth, 2 
P. & D. 408, Lainq v. Stone, 2 Man. 

& Ry. 561 ; Moo. & M. 229, 

London, Chatham and Dover BaiU 
way Company v. South-Eastern 
Bailway, [1891] 1 Gh. 120, and 
Webster v. British Empire Mutual 
Life Assurance Go., 16 Ch. D. 169, 
referred to. A Court is competent 
to grant relief where the rate of 
interest appears to tlie Court to be 
of a penal character, that is, so un- 
conscionable and extravagant that 
no Court should allow \%. Khaga 
ram Das v. Bamsankar Das, I. L. R. 

42 Calc. 652, Abdul Majeed v. 
KUrede Chandra Pa?, I. L. R. 42 
Calc. 690, Bouwang v. Banga 
BehariSen,22 C. L, J. 3U ; 20 
C. W. N. 408, referred to. Gopesh- 
war Saha v. Jadav Chandra 
Chanda (1915)1. L. R. 43 Calc. 632 

Internment, object of : Nee Alien 

Enemy, suit against ... 1140 

Method of administra- 
tion — Disclosure of assets by affidavit 
in probate proceedings, how obtained 
— Owii Procedure Code {Act V of 
1908) 0. XI, r. 2. — Probate and 
Administration Act {V of 1881), s. 

55. Order XI of the present Code 
of Civil Procedure applies to pro- 
ceedings in probate (vide section 55 
of the Probate and Administration 
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iflterpogatoms— co7tcZ(/. 

Act). U rider th at Order there are 
only two methods of discovery, one 
by interrogatories and the other by 
an order directing discovery of 
documents in the possession or 
power of the other side. An 
affidavit of assets actually receiv- 
ed can, therefore, be obtained in 
probate prceedings by interroga- 
tories only. Under rule 2 of Order 
XI, in India as in England, the 
Judge has not any power to settle 
interrogatories, but he can only 
decide what should be administered. 

The in English cases with 

regard to the more extensive powers 
of Courts i t matters of probate, 
seem to imply that the strictest 
relevancy may not be required in 
interrogatories therein. Anilabala 
Dasi V . Bajendranath Dalal 
(1915)1. L. B. 43 Calc. ... 300 

investigation : Valuation of Suit 225 

Istemrari Fi^okarari : See Lease ..1 332 

Jail gi&gister« extract from: See 

Security for good behaviuor ... 1128 

4ajnavatk:^a, Ch. li, Vers. 117, 145 : See 

Hindu Law — Stridhan ... 944 

Joinder of Gases — Offences against 
different persons hy the same accus- 
ed — Legality of joint trial — Crimi- 
nal Procedure Code {Act V of 1898) 
s. 234 — Practice. Section 234 of 
the Criminal Procedure Code is not 
limited to the case of offences com- 
mitted against the same person, but 
applies also where they are com- 
mitted against different persons." 

Manu Miya v. Empressy I. L. H. 

9 Calc. 371, and Sri Bhagwan Singh 
V. Emperor.^ 13 C. "W. N, 507, 
followed. Empress v. Murrari.^ 

I. L. E. 4 AIL 147, Nanda Kumar 
Sircar v. Emperor^ 11 G. W. N. 

1128, All Mahomed v. Emperor.^ 

13 C. W. N. 418, dissented from. 

Queen-Empress v. Juala Prasad^ 

I. L. E 7 AIL 174, referred to. At 
the same time the powers under the 
section should be used with great 
care and caution where there are 
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Joinder of Cases— co^^c^<7. 

different complaiiiaDts. Subedar 
Auir V. Emperor (1915) I. L. E. 

43 Calc. ... ... ... 13 

Joint Estate — Private partition'— En- 
cumbraace hy co-sharer — Bolding 
in severalty — Tenancy in Common - 
Partition hy Collector^ effect of— 

Estate Partition Ads {Beng. Act V of 
lS97).s.Q9yCvndBeng»ActVIIIof 
1876^ s, 2 2 S' — Practice — Abandon^ 
ment of plaintiff's case and adoption 
hy him of defendant's. Section 99 
of Beng. Act V of 1897 applies 
only where the lands are held 
jointly by the proprietors and not in 
sei3era% in pursuance of a private 
arrangement between the parties. 
Hridoy Nath v, Mohohutnessa. 

1. L. K. 20 Caic,, 285, Aimanaddi 
Patrh. Nahm Chandra 11 

G. L. J. 95, Syed Abdul Laiifv^. 
Amanaddi Patwari^ 15 C. W. N, 426, 
followed. Jb?/ Sanhari Qiipta v, 

Bharat Chandra Bardhan^ T. L. 

E,. 26 Calc. 434, distinguished. 

Where a section of an Act (here s. 

128 of Beng. Act VIII of 1876) 
which has received a judical con- 
striictiou [^Eridoy Nath v, Moho- 
is re-enacted in the same 
words, such re-enactment [here s, 

99 of 'Beng. Act V of 1897] must 
be treated as a legislative recogni- 
tion of that construction. Ma^isell 
V. Regina^ 8 S. & B. 54, Ex parte 
Campbell., L. E, 5 CIi. App. 703, 
followed. When on a partition by 
the Collector, any land of an un- 
divided joint estate, which had been 
encumbered by any co-share, is 
allotted to another co-sharer, the 
latter takes it free from the encunf- 
brance so created. Byjnatk v.. 
Ramoodeen^ L. E. . 1 L A. 106, 
followed. The decision in Sheikh 
Ahmedoolah v. Sheikh Ashraf 
Hossein] 13 W. K. 447, [where the- 
lands were held in severaltyl which 
was followed in Hridoy Nath v. 
Mohohutnessa, 1. L. E. 20 Calc. 

285, is not, as is assumed in Joy 
SanJcari Gupta y, Bharat Chandra. 
Bardhan, I. L. E. 26 Calc. 434, 
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Estate — concld. 

inconsistent with, and Las not; con- 
sequently been overruled in effect- 
by the decision of the Judicial Com- 
mittee ill Byjnath v. Mamoadeen, 

L. R. 11. A. 106 [where the lands 
were held in common tenancy], 
Byjnath v. Bamoodeen^ L K. 1 I. A. 

106, Venkatarama v. Esumsa, 

I. L. R. 33 Mad. 429, Sheikh Nura 
V Baikuntanath Roy^ 21 C. L. J. 

596, Brojo ^ath Saha v. Dmesh 
Chandra Neogi, 21 C. L. J. 599, 
Tarikanta v. Ishur Chandra^ 21 
C. L. J. 603, Joy Sankari Gupta v. 
Bharat Chandra Bardhan^ 1 L. R. 

26 Calc. 434, distinguished as cases 
where land was held in common 
tenancy. A plaintiff cannot be 
allowed to abandon his own case, 
adopt tliat of the defendant and 
claim relief on that footing. 
Shibkristo Sircar v. Abdul hakeem^ 

I. L. R. 5 Calc. 602, Raradoyal v. 
Junmenjoy^ I. L. R. 14 Calc. 791, 
Balmuknnd Kesurdas v. , Bhagwan- 
das Kesurdas^ 15 Bom. L. R. 209, 
followed. But that does not 
prevent the defendant from con- 
tending that'even on the facts found 
the plaintiff’s claim [here for eject- 
ment] cannot be sustained. 
Nagendra Mohan Roy v. Pyari 
Mohan Saha, (1915) I. L. R. 43 


Calc. 

... 

103 

doint FamiSsf : See Hindu Law — Parti- 
tion 

459 

Joint immoveahle Property, partition 
of : Benamidar ... 

504 

Joint Trial : Joinder of Cases 

... 

13 

Jndiment-dlebtor : See Deposit 
C oURt 

IN 

100 

^ examination of : 

Practice 

See 

285 

, payment by, 

inter est : See Execution 

Decree, 

a$ 

OF 

207 

Jydgment ' of. a Single " Judge: 

: Letters Patent Appeal' 

See 

90 

Judicial Ooinmissloiier;: See Jlrisdic-, ■ 

TION .... ; 

136 
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Judicial Proceeding, stage in a : 

Sanction for Prosecution 


597 

Jurisdiction : See Insolvency 

. .» 

24©^ 

: See Revivor 

... 

903 

^ — : See Stay of Suit 


144 

Chota Nagpur Te^iancy Act 
(Beng. VI of 190S) ss. S7, 268, 264 
— Revenue Officer— Judicial Com- 



missioner — Governmenfs power to 
appoint the officer to hear appeals. 

— Section 87 of the Chota Nagpur 
Tenancy Act provides for a suit 
before a Revenue OjSicer and for an 
appeal in the prescribed manner to 
the prescribed officer from deci- 
sions passed under sub-section (/) 
that is a decision on any other 
matter not referred to in clauses 
fa) to (c). The rules made by the 
Government provide tliat suits 
under section 87 of tlie Act shall be 
tried in all respects as suits between 
the parties. Section 264 (viii) of 
the Act gives the Government 
power to prescribe the officer to 
hear appeals, and the Judicial Com- 
missioner is the prescribed officer 
under the rules. The provisions 
for appeal appear to have been 
overlooked in section 268 and it 
must, therefore, be understood that 

tLr© — -^pooial-^ — xAppalliiiiA , in 

Revenue Cases, in deciding a 
dispute under this Act, performs 
the functions of a Revenue Officer. 
Ganesh Narain Sahi Deo v. 

Protap Udai Nath Sahi Deo 
(1915) J. L. R. 43 Calc. ... 13© 

— — Court of limited pecu7iiary 

jurisdiction — Mesne profUs amount- 
ing to Rs. 60f 00^ antecedent to 
suit and pendetite lite^ whether can he 
investigated by Mwisif — Civil Proce- 
dure Code {Act XIV of 1SS2)^ ss-. 

50, 211, 212 — Civil Courts Act 
{XII (f 1S$7), ^s. 7, cl. (i), IS.. 

When a pi Hin tiff institutes his suit 
for possession and mes I. e profits 
antecedent to the suit in a Court of 
limited pecuniary jurisdiction, he 
may be rightly deemed to have 
limited his claim to the maximum:: 
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I*! ih.ii 1 'iHirt can : 

s itfi ii Mih I i\ Hi -^mth 
'*• ' »' IS* ■ ; 

p'l! ? 'i 'A ir 1 Ji ^‘1 ij'iii ill of 

' ;>ir^ ( li 'I in Ilf , I ’o)nl, lio i 

?fMV h* rr'j!ur»‘| to reijiit i 

if ‘ ' H,' iia I wit li hi-» i 

iji'fi to* |t“H siiii i 

t'l y ill ,1 roitrl of iijiiiiod f 

|»‘'*in!ary iiotiou. fr^dnp \ 

.Nifiy/i \ . i>i ifii K*tntu' ff;r:}*a, Pi ■ ' 

W. N. Itr, : tf ly I, .1. ; 

foih\\,,| .<n i U'Hhihi Diinn V*. . i 

/i* >\i/, rf. 7 ,\{f : 

i fr Silt. Iltif. m»Hoo {»rotitH 
aolcr..,i,»iit i I Ilf soii ujoHiio. ; 

liif htmul ofi very ^ 

«I}||*'r*iil yr A Msuinif i 

<!iiiiinil oobo'taii} no uiipliuation for ■ ; 

of iiieoHj pi’oiifcn ■! 

whi'ii I he cliuoi \vm i 

hti»J ovoi* U>, IhfOtHi. The proper f 

eoiif'!** to follow wiw to direet the 
reifiru of tlio pliiifit io m far it 
oi»li«ilie»i a prayer for sw.*^essmont of 
iiieHiiO p-ofitH froHi the institution 
of tlie Jitiit to the date of delivery 
of pO'^“^eHS!tja for presentation to 
the Ctnift of c irnpetent pecuniary 
Jurisdiction, tJie Court of tiie 
Huhiirdinate dutl|.CO. Earneswar 
Makttm' I* L'. it. 

21 Calc. 550, distinguished. 

BiirPBNPIlA KiTMAIi OhAKEAVAETY 

t?. PrRNA CiiAN'OEA Bose, (1910) 

L L. IL 43 Cal'% ... ... 650 

-- — — . 0? Hagistratft: See False 

iNmiiMATliiX ... ... 173 

: See Bego- 

BtTV FOR coon EEliAVlOril ... 153 

iirit: See IIiniu' Law— Partition ... 459 

lait, diicfilian of : See Mahomedan 

Law— Lhuowment ... ... 1085 

iak he r a J ; AV« Ass liss n k x t ... 973 

tanjl ktquUltl^n—Gir'hHvm me! as 

serninU' ivski^nee n'hether part 
hmse or f^iUhllng — Ae'inhdtion of 
Sfinh ijfiioifvi alone, hpilitp of — 

Lami ArjpiiHHhm Act i I of HOi), 

$B, 49 (!) ol~--Primke — Ajypeal 
(iodowiis necessiry as re.sideiiee 


. -for Horvants are part and parcel of ' 

a. biiiiyni; [within tile meaning of 

«. 49 (1) of Land Acquisition A^ 

being a most important part of that 
building for the purpose of ietting 
it out to gentleineri as a place of 
residence. Tiie acquisition of such 
godowns would thus be an acquisi- 
tion of a part of a iiouse contrary 
to the provisions of the Act. It has 
never been <ioubted that an appeal 
would lie in tlie case of such an 
order under that section. Hasim 
Molla V. Tasirudclin, I. L. E. 39 
Calc. 393, distinguished. Dal- 
CHAND SiNaiii V . Secretary of 
State for India (1916) I. L. E. 

49 Calc. ... ... 665 

Unci Acquisition Act (I of 1894), ss. 49 

(1), S4; See Land Acquisition ... 665 

— . — _:s. 53 :, 

Records, POWER to call for 239 

landlord! and Tenant— ^To^-^ra/zs/er- 
able occupancy holding — Occupancy 
holder transferring part of his hold- 
ing without the Jcnmoledge or consent 
of the landlord — Traws^er, validity of 
— Non-payment of rent by tenant — 
Disclaimer — Suit bi/ landlord for 
hhas possession of the transferred 
portion. The holder of a non- 
trausferable occupancy liolding has 
no power to create by transfer a 
title good against his landlord. 

Where a tenant transferred by a 
deed of sale a portion of his noii- 
transferable occiipanc}’’ holding 
without his landlord’s knowledge 
or consent and subsequently refus- 
ed to pay the rent of the transferred 
portion to the landlords on the 
ground that it was sold and relin- 
quished in favour of the purchaser, 
paying rent only for the portion of 
the holding which remained in his 
possession, and where such appor- 
tionment of the rent was accepted 
by the landlords: jSh/c/, tliat 
such an act on the part of the 
tenant amounted to a disciaimer 
to all rigdit, title and interest to the 
transferred part, and that the part 
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transferred was at the disposal of 
the laedlords, unless any third 
person could make ont a good title 
to possession as against them. 

Ktjnja Kishore Pal Chowdhry v, 

Bab^a Sundabi Daseb (1915) 

I. L. E. 43 Calc. ... ... 878 

„ — ^^ Furchase of 

raiyats' interest by sole Landlord — 
OoGujyancy holding and occupancy 
right — Tranfer ability — Merger — 
Under-raiyai — Notice to quit — 
Ejectment — Bengal Tenancy Act 
iyill of 18S5) as amended by 
Bengal Act I of 1907 ^ ss. 22^ cl. 

(2) 49, 85 and 167, The raiyais 
of certain lands in dispute executed 
a mortgage of their lands and put 
the mortgagee in possession. Sub- 
sequently the mortgagee settled the 
lands with under-rai?/ais. The 
superior landlord then brought a 
suit for rent against Ins raiyats and 
purchased the lidding at a sale for 
arreais of rent. Thereafter, the 

landlord sold the permanent 

to one Meajan, who, after having 
taken a lease from the landlord and 
after having redeemed the mort- 
gage, sold the same to the present 

plaintiffs. The plaintiffs, thereuponj 

brought a suit to eject tlie under- 
raiyats. Held^ that the occupancy 
still continued to exist after the 
purchase by the landlord. AhMl 
Chandra Blsiaas v. Hasan Ali 
Sadagar^ 19C. W. N, 246, followed. 

Held, also, that the landlord was 
able to transfer the holding to 
Meajan, through whom it came to 
the plaintiffs. Held, also, that the 
ultder-raiya^s continued to be iirider- 
raiyats and were duly served with 
notice to quit and must be ejected. 

Yakub Ali v. Meajan (1915) 

I. L. R 43 Ca]c. ... ... 164 

Lawfyl: Ipprelieiisloii, Taslstance to: 

Rescue fbom Lawful 
Custody ... ... ... 1161 

Istemrari molcarari,” meaning 
of the expression, lexicographical 
and customary — Tenure, per pehtity 


of — What covenants and ciretm- 
stances favour the theory of perpetui- 
ty — Meaning of iDords hi a docu- 
ment, whether, a question of fact or 
law — Rights of parties to a contract 
horn governed. The expression 
istemraju mohirari'' does not j>er 
se convey, either lexicographically 
or by way. of custom, an estate of 
inheritance ; but an Utemrari 
moharari paita, notwithstanding 
tlie absence of words indicative of 
jierifcability, such as farzandan, 
naslan had naslan or al-aulad, 
may indicate a perpetual grant, if 
the other term^ of the instrument, 
the cirounstances under whicli it 
was made or the subsequent 
conduct of the parties, show such 
an i atentiou with, sufficient certainty. 
Clauses in a lea-ie which impose a 
restraint on transfer or cutttng 
down of fruit-bearing or income- 
yielding trees by the lessee are not 
consistent with the theory of a 
perpetual lease. Glauses which 
throw the cost of improvement on 
the lessee indicate some measure of 
continuity, but not necessarily per- 
petuity. A lease in favour of two 
persons points to the conclusion 

t , b a t as ur e of 

continuity was desired, perpetuity 
was not intended. A substantial 
premium for a lease is one of the 
surest indications of a permanent 
grant. Tulshi Per shad Singh v. 
Ramnarain I. L. R. 12 Calc. 

117 ; L. R. 12 1. A., 205, analysed 
and followed. Tulshhiarain Sahic 
V. Baboo Modnarain Singh, (\%4ACi 
S. D. A. 752 ; 10 1. D. (0. S.) 532, 
Ameeroonnissa Begum v, Hetnarain 
Singh, (1853) S. D. A. 648. The 
Government of Bengal v. Nawab 
Jafur Hossein^ 5 Moo. I. A. 467, 
Sarobur Singh v. Raja Mahender- 
naraht Sing, f D. A. 577, 

■ Raja Lilanand Singh Bahadur v. 
Thalcur hlunorunjun Singhs 13 
B. L. R.124 ; L. B. Sup. vol. 181, 
Sheo Pershad Singh v. Rally 
Dass Singh, !. L. R. 5 Calc. 543. 
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Bilamoju Dasiv. Baja Sheopersad 
Singhyl. L. R. 8 Calc. 664 ; L. R. 

9 i. A. 33, Beni Pershad Koeri v. 

I. L. R. 27 Calc. 
156 ; L. it 26 L A. 216. Agin 
Bindli Upadhya'v, Mohan Bilcram 
Shah, I. L. R. 30 Calc. 20, Narsingh 
Dyal Sahu 7. Ilam Narain Singka, 

T. L. 11. 30 Calc. 883, md Choudhri 
G^ddhari Shigh Y. Maharaj Ram 
Narain Singh, IOC W. N. cclxxxv, 
followed. Munrunjun Singli v. 
Rajah Lelmund Singh , 3 W. R * 84, ' 
Tekait Mmoraj Sing v. Raja 
Lilanand 2 B. L. R. A. 0. 
125?/, Rajah Lelanund Singh v, 
Thalcoor Monorunjun Singh, 5 
W. R. 101, LaJchu Koivar v. Roy 
Hafi Krishna Singh, 3 B. L. R. A. C. 
226 ; 12 W. R. 3, and Karunakar 
Mahati v. Niladhro Chowdhry, 5 B. 
L. R. 652 ; 14 W. R. 107, overruled. 
Watson V. Mohesh Narahi Roy, 24 
W. R. 176, referred to. The 
meaning of words in a document 
is a question of fact, though the 
effect of words is a question of law. 
Chatenay v. Brazilian Submarine 
Telegraph Company, [1891] 1 

Q. B. 79, followed. The rights of 
parties to a contract are to be 
judged by tha^- law*' whicli ilmy 
may justly be presumed to liave 
bound themselves. Lloyd v. 
Guilevi, 6 B. & S. 100 : 122 E. R. 
1134, and Abdul Aziz Khan v, 
Apydyasami Naicker, I. L. R. 27 
Mad. 131 ; L. R. 31 1. A. 1, follow- 
ed. Where a lease is in favour of 
two persons and the lease wculd 
not terminate till the death of the 
suvivor of the two lessees, no 
question of limitation can arise 
before the deatli of both the lessees. 
Qumre : Whether the mode in 
which registration of a lease is 
effected is relevant to an enquiry as 
to the nature of the lease. Naji- 
bulla Mullay, Nusir Mistri, I. L. R. 
7 Calc. 196, Jagatdhar Narain 
Prasad v. Broicn, 1. L. R. 33 Calc. 
1133, and Indi a Bihi v, Jain Sirdar 
AUri, 1. L. R. 35 Calc. 845, Sartaj 


lease — conoid, 

Kuari v. Deoraj Kuari, I. L. R. 10 
All. 272 : L. R. 15 T. A. 51, refer- 
red 4o. Ram Narain Singh 

Chota Nagpur Banking Associa- 
tion (1915) I. L. R. 43 Calc. ... 332 

legal interest i See Declaratory 

Decree, suit for ... " ... 694 

legal Necessity : See Hindu Law- 

Alienation ... 417,574 

legal Practitioners Act (XVIII of 1879), 

ss. 15 (5), 14 ; See Unprofessional 
Conduct ... ... 685 

legislation, when retrospective : See 

Assessment ... ... 973 

letters Patent, 1865, els. 15, 58, 59: 

, Letters Patent Appeal ... 90 

letters Patent, 1865, ss. 15, U: See 

Appeal ... ... ... 857 

letters Patent Appeal — True result of 
cancelling therein a judgment of 
T&oersal of a single Judge of the 
High Court— Leave to appeal to 
Privy Go%incil — Letters Patent, 

1865, els. 15, 36, 39 — Civil Proce- 
dure Code {Act V 1908), ss. 110, 

115 — Court immediately belomP 
In an appeal under clause 15 of the 
Letters Patent (or Charter) the 
cancelling of a judgment of rever- 
sal passed by a single Judge of the 
High' Court results in an afErmance 
of the decision of “the Court 
immediately below.” Buch a 
Judge sitting alone is not a Court 
suboi'dinate to the High Court ; and 
thus no decision of a single Judge 
can be revised under s. 116 of the 
new Code. Debendea Nath Das 
V. Bibud hendra Mansingh (1914) 

1. L. B. 43 Calc. ... ... 90 

limitation ; See Assessment ... 973 

: See Decree, assignment of 990 

: See Hindu Law — Aliena- 
tion ... ... ... 417 

: See Revivor ... ... 903 

:• 5'ee Sale for Arrears of 

Revenue ... ... 779 

t : See Suit FOR Account ... 248 


GENERAL INDEX. 


Page. 

Limltatl ©!! — Court of IVw'ds^ eomjpetency , 
q/, to acknowledge debt— 'Effect of 
aek?iowledgmeni of pre-existing debt 
by the Court as regards limitation — 

Court of Wards Act {Beng. flK of 
IS 70), s. IS — Limitation Act {IX of 
190S), s, 19. Tlie Coart of Wards 
Act, 1879, does not contain any 
express power anthorizhig the 
Court to execute promissory notes. 

But there can be no doubt on the 
authorities that the Court lias 
power to give an acknowledgment 
so as to give a new period of 
limitation under s. 19 of the Limit- 
ation Act. Bell Maharani v. 
Collector of Etaivah^ L L. R. 17 
All. 198, Earn Charan Das v. Gaya 
Prasad, I. L. R. 30 All. 422, and 
Kondamodalu Linga Reddi v. 

Alluri Sarvarayudu, L. R. 34 
Mad. 221, applied. R^suBEHARr 
Lal Mandar An and Ram (1915) * 

L L. R. 43 Calc. ... ... 211 

Limitation Act {XV of 1871) 

s. 14 — Suspensio7i of cause of action. 

In this appeal their Lordships of 
the Judicial Committee affirmed, on 
the question of limitation, the 
decision of the High Court in the 
case of Lahhan Chandra Sen v. 
Afadhusudan Sen which is reported 
ill I. L. R. 35 Calc. 209. NrityA- -- 

MONi Dassi V . Lakhan Chandra 
Sen (1916), 1. L. R. 43 Calc. ... 660 

Valuable Consideration, what 

is — Transfer^ if grant of perma- 
nent lease is— Suit to recover posses- 
sion of property from lessee, if 
maintainable without making moid- 
gagee of same property -party — 
Limitation Act (XP o f 1877) s. 10, 

Sch llArt. 134 ', and {IX of 1908) 
ss, 10, SO, Sell. I, Art. 134. In a 
suit by a shthait to recover posses- 
sion of property vested in 

ikiQ shebait in trust for the deity, 
which had been transferred more 
than 12 years before the institution 
of the suit by the plaintiff’s prede- 
cessor in title, who had granted a 
putni lease of the property for con- 
sideration of a considerable fixed 
annual rent, but without receipt of - 


xxix 
Page* 

Limitation — conckL 

, any bonus:— ATeW, that the suit 
was barred by limitation under Art. 

134 of Sell. I of Act IX of 1908. 
Ahlih'am Goswami v. Shya^na 
Charan Nandi, L L. R. 36 Calc. 

1003; L B. 36 LA. 148, Mwar 
Shy am Chind Jiu v. Earn Kanai 
Ghose, L L, R. 38 Calc. 526 : L. R. 

38 I. A. 76, and Damodar Das v, 

Lakhan Das. I. L. R. 37 Calc. 885 ; 

L. R. 37 I. A 147, distiuguished* 

Held, furtbeivthat the grant of the 
permanent iea.se in this case was a 
transfer for valuable consideration. 

Currie v. Misa, L. R. lO Exch, 153, 
followed. Held, also, that no 
period of limitation was prescribed 
for a suit of the present nature ,, 
under the Act of . 1877, and there- . 
fore 8. 30 of the Act of 1908 has 
no application in this case. Where 
in this case, the plaintiff had 
granted a valid usufructuary mort- 
gage of the property in suit to a 
third person for a term which did 
not expire before the institution of 
the suit, it is not open to him to 
determine the lease to the defend- 
ants, the benefit of which had been 
expressly assigned by the plaintiff 
to the mortgagee. Rameswar 
Malta v, Sri Sri Jiu Thakub 

... 34 

limitation Act (5CV of 1877) s. 10, Sch. 

H, Art, 134 ; iSee Limitation ... 13 

^ ^ ; 

Limitation ... ... 66C 

^ ss, *19^ 20 : . 

See Execution oe Decree ... 207 

^ Soil. II, Arts. 

179, 180 : See Revivor ... 903 

Limitation Act (JH of 1908) ss. 10, 30, 

Sch. i, Art. 134 : See Limitation ... 34 

^ ^ - 19 '. 

Limitation ... ... 211 

— — Sch. i, 

Arts. 89, 115, 132 : Principal 

AND Agent ... ... 248 


Arts. 121, 142, 144 : See Sale for 
Arrears OF Revenue ... 779 
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limitatiisf! let >.¥ of (1817), \ Soil, ’i, 

Arts. 182, 185 ! See Hevivor ... 903 

liqaidator--i?e/7'4'/<?r6(i company— Pro- 
periy of the company, vesting of — 

Oficial Assignee— -Distrihuti07i of 
proceeds in Courts ivhen governed^ hy 
Civil Procediire Code {Act Y of 
190S) -^Release— Companies Act — 

(F7i of 1913) ss, 2 (3), 3 (3), 171, 

215, The liquidator of a 

registered company differs ia this 
respect from the Official Assignee 
in that the property of the Com- 
pany does not vest in him. The 
distribution of the proceeds wliich 
had come into Court before an 
. application was made (to the High 
Court) to pass an order in favour 
of the liquidator, must be governed 
by the provisions of the Code of 
Civil Procedure. Amkita Lal 
K tjNDU V . Anukul Chandra Das 


(1915), L L. R. 43 Calc. ... 586 

Locus Posnftentlae 1 See Security for 

GOOD BEHAVIOUR ... ... 1128 

Lower Appailate eourt, power of! See 

Remand ... ... 148 

magistrate, duty of : See Surety ... 1024 

mahant, right of succession See 

Hindu Law — Endowment ... 707 


mahornedan -Law Endowment— -rubUc 
Mosque — Eight of management — 
Civil Procedure Code, 1SS2, s. 539 
— Suit for appointment nf T^mstees 
and for settlemeiit of a scheme of 
management — Community composed 
of Sunni Mahoimdans from various 
districts and qilaces — Trust deed 
giving management exclusively to 
Rhanderlas — Discretion of Kazi 
under Mdhomedan Laic — Discretion 
of Court — Obligation to adhere to 
intentio7is of founder, and objects of 
Trust — Eight to vary details of 
management m accordance with 
changing conditloiis and circum- 
stances. This appeal which arose 
out of a suit brought under section 
539 of the Civil Procedure Code, 
1882, for the appointment of 
trustees, and the settlement of a 
. scheme of management related to 


Page, 

mahornedan Law Endowment— 

the Sunni Jumina Miisjid at 
Rangoon which was admittedly a 
public iriosque dedicated to the 
performance of religious worship 
by a!l Sunni Mahomedans without 
restriction as to place of origin. 

The land on which tlie mosque was 
built had been granted by the 
Government on trust for that pur- 
pose in i<:^2 and it was, together 
with other land adjoining, pur- 
chased in 1871 from the Govern- 
ment by live members oft he Sunn i 
Maliomeclan community who by a 
deed of trust in March 1872 dedi- 
cated it, and the mosque erected 
thereop, for the purpOsSo of divine 
worship by all Sunni Mahomedans, 
and vested the control and manage- 
ment of the mosque solely in 
Rhanderias (Sunni Mahomedans 
from Rhander near Surat). Held, 
that tlie transactions which took 
place in 1871 and 1872 in no way 
affected the original and then exist- 
ing trust, and that the trust deed 
did not create a new dedication, 
but the mosque remained as before 
a public mosque dedicated to the 
performance of worship by all 
Sunni Mahomedans ^ as originally 
founded. With respect to a public 
religious trust, as distinguished 
from a private trust, the discretion, 
under the Mahomedan law, of the 
Kazi (a discretion, now exercised 
by the Civil Court) was very wide ; 
for though he could not depart 
from the Intentions of, or the rules 
made by, the founder as to the 
objects of the benefaction, yet as 
regards its management, wliich^ 
must be governed by circumstances, 
he had complete discretion, his 
primary duty being to consider the 
interests of the general body of the 
public for whose benefit the trust 
is created. In his judicial discre- 
tion he might vary any rule of 
management which he finds either 
not practicable or not in the best 
, interests of the institution. Held, 
therefore, that in settling a scheme 
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Matismedan Law Eiidowmeiit — contd, 

of managemeot the question was 
not one involving the determination 
of conflicting rights, but the con- 
sideration of the best method for 
fully and effectively carrying out 
the purposes of the trust. Section 
539 vested a very wide discretion 
in the Court, and in giving eflcect 
to its provisions and appointing 
new trustees and settling a scheme 
the Court was entitled to take into 
consideration not merely the wishes 
of the founder so far as they can 
be ascertained, but also the past 
history of the institution, and the 
way in which the management has 
been carried on heretofore in c<)n- 
junction with otlier existing condi- 
tions that might have grown up 
since its foundation. The Court 
also had tbe power of giving any 
directions and laying down any 
rules which might facilitate the 
work of management, and, if neces- 
sary, the appointment of trustees 
in the future. Held^ also, that 
on the facts and in the circum- 
stances of this case the Rhanderia 
section of the worshippers, all 
other conditions being equal, 
were preferably entitled to the 
management of the mosque. 
Ibrahim Esmael v. Abdool Carim 
Peermamode, [1908] A. C. 526 ; 

L. R. 35 I. A. 151, distinguished. 

The case was accordingly remitted 
to the Chief Court to form a 
scheme by which the appointment 
of future trustees should be en- 
trusted to a committee of the wor- 
shippers, the composition of which 
should be ill the discretion of the 
Court with due regard to local 
needs and conditions, subject to the 
provision that so long as eircum- 
stances do not vary, a majority 
of such committee should be 
Rhanderias ; and that iu settling 
the sciieme the Court should lay 
down ruleB for the guidance ot the 
committee in the discharge of any 
supervisitoriul functions that it 
may be necessary to couflde to 
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I^^ahoineciati Law Eiidowment— 

them and for filling up vacancies 
on their body subject to its control. 
Mahomed Ismail Ariff Ahmed 
Moolla Da wood, (1916) L L. H. 

43 Calc. ... ... 1085 

S/lanagemetiit, right of See Mahomedan 

Law— Endowment ... 1085 

RSanager liafeiiitsf of ; Gcsrs ... 190 

Master, authority of : Re\ IVOR ... 903 

Maternal uncle: See Hindu Law — H ue- 

CESSION ... ... ... 1 

Measure of Damages : Damages ... 493 

Merger : See Landlord and Tenant ... 164 

Mesne profits : Jurisdiction ... 650 

Minor ; 5^6 Insolvency ... ... 1157 

Minor : See Solicitor’s Lien for Costs 676 

Mistake — Suit to set aside jjrevious 
decree on ground of mistake — 
Competence of compromise and 
decree thereon — Rectification'^ 

Fraud. A decree can be set aside 
by suit on the ground of fraud 
if of the required character. But 
a suit does not lie to set aside a 
decree iu a previous suit on the 
ground that tlie Judge in passing 

that- d ecr-ee imdC- a m i s t a ke . 

Jogeswar Atha v. Ganga Bishnti 
Ghattach.^ 8 0. W. N. 473, dissent- 
ed from. Mahomed Golab v. 
Mahomed SulUman. L L. R. 21 
Calc. 612, Sadho Mlsser y. Golab 
Singh^ 3 C. W. N. 375, and Bhandi 
Singh v. Dowlat Ray, i7 C. W. N. 

82 - lb C. L. J. 675, referred to. 

While in the case of a compromise, 
as the contract is capable of being 
rectified for an appropriate mis- 
take, so, Ofi the necessary con se- 
quence, is the decree which iu 
merely a more formal expression 
given to tliat contract. Hudders- 
field Banking Co., Ld* v. Henry 
Lister md Son, Ld., [1895J 2 Ch. 

273, followed. Ivusodhaj Bhukta 
V. BiuJA Mohan Bhukta (I9l5), 

I. L. R. 43 Caic. ... ... 217 

Mitakshai'a: See Hindu Law— Joint 

Family ^ ^ ... ... 1031 
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Mltaksiiara— co?ieR 

— — ^See\ Hindu . , Law— Parti- 
tion ••• ••• 

_ — dll. I’, s. II, paras. 9, 11, 

25 : iSee Hindu Law— Stbidhan 944 

portga^a — Equitahle mortgage — Seen- 

scope of— Title-deeds deposited , 
as secMnty, and endorsement made 
on promissory note given— Addition 
siibseqnenthj made to memorandim 
€7idorsed on note — Sco2)e of security 
limited to rmghial memorandum. 

Where title-deeds of property are 
handed over Avitli nothing said 
except that they are to be security, 
the law supposes that the scope 
of the security is the scope of the 
title-deeds. Where, however, title- 
deeds are handed over accompanied 
by a bargain, that bargain must 
rule. Lastly, when the bargain is 
a written bargain, it, and it alone, 
must determine what is the scope 
and extent of the security. Shaw 
V. Foster^ L. R. 5 E, & I. App. 321, 
per Lord Cairns, followed. On 
obtaining a loan, the defendants 
executed a promissory note and 
made an endorsement on it: “As 
security, grant of a house in 14th 
Street,” to which admittedly some 
months afterwards, words were 
added which caused the endorse- 
ment to read “As security, grant 
of a house in Strand Road and 
14tlj Street.” There was, in their 
Lordships’ opinion, satisfactory 
evidence for the defendants of 
identification to show that the 
security consisted of only one 
house, and that the references to 
it in books of account and else- 
where, were always in the singular: 
and on the other hand, the plaint- 
iffs, the persons holding the 
security, on whom it lay to clearly 
satisfy the Court of the scope of 
the security, had failed to do so.: 

Held, therefore, (upholding the 
appellate decision of the Chief 
Court), that the scope of the securi- 
ty was limited by the original 
endorsement on the note. PranJi- 
\ ANDAa Jaojivandas Mehta v. 


Paqi. 

Mortgage — contd. 

Chan Ma Phee (1916) i. L. R. 

43 Calc. ... ... — 895 

— . Qross and culpahle negli-' 

gence of vendor {first mortgagee) in 
leaving title-deeds with vendee {mort- 
gagor) — 'Whether 2wi or mortgage 
postponed therehy in favour of sub- 
sequent mortgage hy deposit of title- 
deeds— Search in Registration office 
— Constructive notice — Prloriy— 
Transfer of Property Act (IV of 
1882)^ ss. S. 78. Section 78 of the 
Transfer of Property xAct makes its 
three ingredients "fraud, misre- 
presentation, or gros^ negligence” 
disjunctive and one cannot be 
defined in terms of the other or 
others. They are three different 
kindrof conduct and are in noway 
coextensive. Mgnindra Chandra 
Nandy y. Troyluchho Nath Bur at ^ 

2 C. W, N. 750, discussed /and 

distinguished. Walker v. Lmom^ 

[ 1907 ] 2 Ch. 104, followed. 

Neglect to recover the title-deeds 
by a vendor from a vendee who has 
secured the greater part of the 
purchase-money to the vendor by 
giving him a mortgage on the pro- 
perty itself, when the vendor has 
full notice that tlie vendee is im- 
pecunious and a bad paymaster, 
and tliereby the vendee is enabled 
to obtain a second mortgage on the 
property by deposit of the title- 
deeds, is gross and culpable negli- 
gence (which postpones the prior 
mortgagee), and is rendered more 
so by a deliberate suppression of 
the existence of the mortgage in^ 
the sale deed and a suggestion that 
the purchase- money was required 
in cash and paid accordingly. 

Colyer v. Finch, 5 H. L. 905, 
followed. Registration not being 
itself notice, a search made by the 
clerk to the solicitor to the vendee 
(mortgagor), who has an interest 
to conceal tiie encumbrance from 
the second mortgagee, cannot 
saddle the latter with notice of the 
encumbrance. Madras Building 
Company v. Rowlandson, 1. L. R. 
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MOftgage— 

13 Mad. 383 ; I. L. R. 1 5 Mad. 28S, 

(xml Man j I Kai'imMai v. Hoorhai 
L L. R. 3d Born. 342, followed. 

Nanda Lal Roy ?j). Abdul iVziz 
(1916) L L. R. 43 Gale. ... 1052 

iQSsiye : See Mahomedan Law— Bndow- 

... ... ... 1085 

MiJlllcIpalitf — Roads winch vest in the 
Municipality -Public^ when they 
have a right to go over private path- 
way-— Difference between roads 
vested in the Municipality and 
others as regards Municipality s 
rights -^Bengal Municipal Act 

(Beng, HI of 1884)^ ss. 30, 3L 
Under s. 30 of the Bengal Munici- 
pal Act as amended by recent 
legislation, private pathways do not 
vest in the Municipality. Chair- 
man of the Howrah Municipality 
V. Khetra Krishna M'itter, I. L. R. 

33 Calc. 1290, followed Kumud 
Bandhu Das Gupta v Kishori Lal 
Goswami, (19U) S. A. Nos. 488 
and 838 of i909 (unrep.), and 
Kamal Kaniini Debi v. Chairman, 
Howrah Mimkipality (1909) S. A. 

No. 2134 of 1907 (unrep.), dissent- 
ed from. The Municipality may, 
however, have control over such a 
pathway, if the public have a right 
to go over it, as provided for in 
section 31 of the Bengal Municipal 
Act. The difference between roads 
vested in the Municipality and 
other roads is that in tije former 
case the Municipality is responsible 
for lighting, wateri ng, seweri ng 
and clearing the roads, and in the 
o^er case, the Municipality has 
only the power of control to, 
prevent the road from becoming 
a nuisance, or the rights of the 
public from being interfered with. 
Chairman, Howrah Mitnicipality 
i;. Haridas Datta (1915) i L. R 
43 Galc. ... ... ... 130 

Musialmftn Wakf Vciidating Act (VI of 
1915), t. 3: See Wake, validity 
0^ ... ... ... 158 

iiytawallt !: See Wake ■ ... • , , 467 
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Math, natura, object and eustom of: 

Hindu Law— Endowairnt ... 707 

Natural Son: Hindu Law— Stri- 

dhan ... ... ... 944 

Negligence ; See Mortgage ... 1052 

Next Friend: See Costs ... ... 676 

Non-transfep»*ab!e Occupano;^ Hording: 

/See Landlord AND Tenant ... 878 

Notice : i^ee Review ... ... 178 

iS'ee Revivor ... ... 903 

Notice to quit: See Landlord and 

Tenant ... ... ... 164 

Notification of Payment : See Execu- 
tion OF Decree ... ... 207 

Occupancy Holding, transfer of part of : 

See Landlord and Tenant ... 878 

Occupancy Right; See Landlord and 

Tenant ... ... ... 164 

Incidents of another 

tenancy under the same landlord hut 
in different localities in the occupa- 
tion of the occupancy raiyat — 

Bengal Tenancy Act (VIII of 

1885), 182. The provisions of 

the Bengal Tenancy Act are appli- 
cable to a tenancy for building a 
shop in a market in which the 

tenant afterwards came to reside, 
where the tenant has occupancy 

right on certain jamas under the 
same landlord in a different village 
from before the acquisition of the 
tenancy for building the shop. 

Golam Mowla v. Abdool Soioar 
Mondul, 13 0. L. J. 255. Protap 
Chandra Das y* Bkseswar Pra- 
manich, 9 C. W. N. 416, Krlpa 
Nath ChahrahuUy v. Sheikh Ann, 

10 C. W. N 944, and Harlhar 
Chatter ji v. Dimi ' Bera, 14 C. L. 

J. 170, referred to; Bhikarj- 
RAM Bhaqat -y. Maharaj Bahadur 
Singh (1915) 1. L. R. 43 Galc. ... 195 

Offerings to « lim^X^—Trans-^^er ability 
— Transfer of Property Act (IV 
of 1882), ,9. t>, cl. (a). Tliere are 
certain rights that cannot be trans- 
ferred. They are res extra commer- 
eium ; for instance, sacerdotal office 
which belongs to the priest of a * , 
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ilfePinSs to a Temple— co? 2 <;M. 

particular class. Similarly a right 
to receive olferirigs from pilgrims, 
res^Ttiiig to a temple or shrine, is 
inalienable. The chance th.at 
future worshippers will give offer- 
ings is a mere possibility and as 
such it cannot be transferred. 
LakhswaMaswami Naidu v. Rmi- 
gamma, 1. L. R. 26 Mad. 31, 

Kashi Chandra y. Kailasli Chandra, 

LL. E. 26 Calc. 356, Dino Nath 
ChuolerhuttyW Pratap Chandra 
Gosimml, I, L* R. 27 Calc. 30, 
referred to. Puncha Thakqr v, 
Bindeswari Thakur (1915) I. L. 

R, 43 Calc. ... ... 28 

Official Assignee: See Liquidaior ... 586 

Corruption : >86^ Contract ... 11 5 

Onus of Proof : See Legal Necessity ... 417 

^ — : See Rent, suit fcr ... 554 

Opium Act (i of 1870) 6. 15: See Rescue 

FRO 51 Lawful Custody ... 1161 

Original Criminal Sessions, High Court : 

Nee Perjury ... ... 542 

Paik, suit to eject : Nee Remand ... 1104 

Parties, addition of : See Remand ... 938 

Parties, rights of : See Lease ... 332 

Partition : See Hindu Law— Joint 

Family ... ... ... 1031 

See Hindu Law — Partition 459 

, right to : See Hindu Law- 

Partition ... ... 1118 

, suit for ; See Benamidar ... 604 

by Collector: See Joint 

Estate ... ... ... 103 

Partnership— Cowfraci Art {IX of IS 7S) 

8.180 — Bailor and *milee — Either 
may malntahi an action against a 
wro)ig-do€r — What constitutes part- 
nership — Partner intiiled to pur- 
chase partnership properiy — Action 
for settled account* A partnerebip 
conHtituted wlienever the parties 
nave agreed to carry on business or 
to share the profits in some way in 
common. Mollwo. March v. Court 
of Wards, 10 B. L. R. 312, Pooley 
V. Drimr, 5 Ch. D. 458, referred 


Page 

Partnership — concld. 

to. A partner is entitled to pur- 
chase partnership property provided 
there is full disclosure and the 
parties are at arm’s length.^ It is 
only where the real truth is con- 
cealed and the facts are l ot dis- 
closed that one partner has legiti- 
mate grievance* against another. 

Dunne v. English, L. R. 18 Eq. 

524, jTWjperiaZ Mercantile Credit 
Association v. Coleman, L. R. 6 H. 

L. 189, referred to. An action 
for the balance of a settled account 
would not he restrained merely 
because there were other unsettled 
accounts between the parties. 
Rawson v. Samuel, (1839) Cr. & 

Ph. 161, Preston v. Strutton, 1 
Anst. 50, referred to. Section 180 
of the Contract Act provides that 
if a third person deprives the 
bailee of the use or possession 
of the goods bailed or does them 
any injury, the bailee is entitled to 
use such remedies as the owner 
might have used in tlie like case, 
if no bailment had been made, and 
either the bailor or the bailee may 
bring a suit against a third person 
for sucti deprivation or injury. 

Giles V. Grover, 6 Bligh N. S. 277, 
Jefferies v. G. W Ealhoay Com- 
pany, 5 EL & BL 802, Manders v. 
Williams, 4 Exch. 339, referred to. 
Ramnath Gagoi V. Pitamdar Deb 
Goswami (1915), L L. R. 43 Oatx;. 733 

Property; See Partner- 
ship ... ... ... '?33 

Patni Tenure, pu-^chaser of; See In-*, 

CUMBRANOE ... ... 558 

Paymeet under Compulsion of Law; 

See Deposit in Court ... 269 

Penal Code (Act KL¥ of 1860), ss. 25, 

24, 463 to 48S ; See Forgery ... 421 

, 145 ^ 

coiivictiofl under : See Security 

10 KEEP THE PEAGB ... ... 671 

153A'; ' 

. , See Security fob good behaviour 591 
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Panai Coda (Act KL¥ of ISSO)— co?zcZ^/. 

« — ^ss, 224, . 

225 : Rescue from lawful 

Custody ... ... ... 1161 

— 8S. 441, 

447 : -See Criminal Trespass ... 114.3 

ss, 406, 

471 : See Forgery ... ... 793 

Penalty— Cowr^ Fees A ct (FJI of 18 70), 
s, 19 E — Scope of the section — Suit 
to recover penalty hy Secretary of 
State^ maintamability of — Decision 
of Revenue authority — Jurisdiction 
of Civil Court. VnlQtB i\iCix:e is a 
statutory bar, suit is maintainable 
b}' the Secretary of State for India 
in Council for recovery of a penalty 
lawfully imposed. A Civil Court 
has no jurisdiction to review the 
decision of a Revenue authority on 
the j:, round that the valuation 
had been incorrectly made or that 
the discretion in the imposition of 
the penalty had been erroneously 
exercised. But the position is 
different when the order for imposi- 
tion of penalty is assailed on the 
\ ground that it has not been made 
in accordance with the statute. If 
' the action of the Revenue authority 
ifiifJtra vires, if he has not followed 
the procedure prescribed by the 
statute which is the source of his 
autliority, there is no enforceable 
claim winch a Civil Court is bound 
to recognize. Manekjiv, Secretary 
of State for l7idia^\lS%') 'Bom. 1^. 

J. 529, followed. Section 19 E of 
the Court Fees Act, 1870, contern- 
plal^s an application on tlie part of 
the person who has taken out 
probate and produces the same to 
be duly stamped. It farther con- 
templates that the estimated value 
of the estate is less than what the 
value has afterwards proved to be. 

V Price 183, 

V. (7Zar/j.*e, L. R. 8 A. 0. 

^hAf Cmcthorne y. Camphell^ I 
Amt. In the goodspf Omda 

Bibee, I. L. R. 26 Calc. 407, In the 
goods of Stevenson,!) Q. W. N 898, 
referred to Nikukja Rani Chow- 
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DHDRANi V . Secretary of State 
FOR India (1915) I. L. R. 43 Calc. 

Pe^’ini’y — Power of High Court to direct 
prosecution ichen false evidence 
given before the Committing Magis- 
trate in the mofussil — Nearest 
first class Magistrate — Presidency 
Mag istrate — Criminal Procedure 
Code {Act V of 1898), s. 47<5— 
Practice. Where a witness exam- 
ined during the trial of a prisoner 
at the Original Criminal Sessions of 
the High Court has intentionally 
made false statements before the 
committing officer at B in the 
district of Alipore, th^ High Court 
has jurisdiction, under s. 476 of the 
Criminal Procedure Code, to send 
the case of the witness for inquiry 
or trial to the District Magistrate of 
Alipore as the nearest Magistrate of 
the first class. Kedar Nath Kar 
V. King- Emperor, 3 0. L. J. 357, 
Emperor v. Tripura Shanlear 
Sarkar, I. L. R. 37 Calc. 618, dis- 
tinguished. Emreror V , Donald- 
son (1916) 1. L. 11 43 Calc. 

Permanent Lease : See Hindu Law— 
Partition ... 

; See Limitation 

Perpetuity of Tenure : See Lease 

Plaint, amendment of : See Appeal ... 

^ ^ : See Remand ... 


230 


542 

1118 

34 

332 

95 

938 


Fo7'm of plaint — Suit agamst 
Corporations ' Defendant, misdes- 
cription of— Service on Corpora-' 
tiom — Civil Procedw'e Code {Act 
Vof 1908) 0. XXIX, rr. 1 and 2 
— Practice. In a plaint filed 
against two companies, the defend- 
ant companies were described as 
tlie India General Steam Naviga- 
tion and Railway Company, 
Limited, and the Rivers Hteam 
Navigation Company, Limited, by 
their joint agent A. E, liogers” 
and notice was served on Mr. 
Rogers. Subsequently Mr, Rogers 
retired from the service of the Com- 
panies and left the country. At 
the trial of this suit, the plaint was 
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Plaint—- coricW. 

amended and Mr. Rogers’ name was 
omitted from the title of the suit 
wliich was proceeded with against 
the two Companies. Held, that 
the plaint as originally framed was 
in contravention of 0. XXIX, 
r. I of the Code of Civil Procedure, 

Ram Das Sein v. Stephenson, 10 W. 

R. 366, Qhunder Paul v. 

Stephenson, 15 W. R. 534, and 
Gamphell v. Jachson, I. L. R. 12 
Calc. 41, referred to Held, also, 
that the amendment might stand, 
but the plaintiffs were bound to 
serve notices of the suit in the 
manner provided in 0. XXIX, r. 2, 
after the amendment had been 
made -and the suit properly consti- 
tuted. India General S. N. & R. 

Co , Ld. V , Lal Mohan Saha (1915), 


I. L. II. 43 Calo. 


441 

Pleader as litigant : See Unprofes- 


sionai. Conduct 

... 

685 

Police Act (V of 1881), 8s. 17, 19: 

See 


Special Constables ... 

... 

. 277 

Report : See False Information 

173 

— : ; See Surety 

... 

1024 

Possession, suit to recover: See Limi- 


tation ... 


34 

Power of Attorney : See Principal 

AND 


Agent ... 

... 

527 

Practice : i8ee Appeal 

' ... 

833 

- : See Attorney’s Lien 

FOR 


Costs 

... 

932 

: See Consolidation 

OF 


Appeals ... 

... 

95 

: See Costs 

... 

190 

iSee Criminal Revision 

... 

1029 

: 5fee Ex-parte Decree 

... 

1001 

— : 8ee Insolvency 

... 

243 

: See Joinder qf Cases 

... 

13 

— : i9ee Joint Estate 

... 

103 

: 8ee Land Acquisition 


665 

: See Perjury ... 


542 


' ... 

441 

. - : See Records, power to 

CATL 


FOE. 

... 

239 
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Pi*actioe — conoids 

See Revivor ... ... 903 

: See Solicitor’s Lien for 

Costs ... ... 370 

: 5ee Summons, service of ... 447 

: See Vakalatnama ... 884 

— _ — Valuation of suit ... 225 


^ E'xecuiion of deeree—Civil 

Procedure Code V of 1908) 0. 

XXI, T, 41 — Judgment-debtor, exa- 
minatlo7i o-^— Application by judg- 
ment-debtor to have order for 
exanihiation set aside. An appli- 
cation under 0. XXI, r. 41, of the 
Civil Procedure Code, 1908, made 
exparte on a verified tabular state- 
ment, is in order. The judgment- 
debtor is entitled to be heard to have 
such order set aside, but he should 
apply on summons. The object of 
0. XXI, r. 41 is to obtain discovery 
for purposes of execution to avoid 
unnecessary trouble in obtaining 
satisfaction of money decrees. 
Although an ordc'* for personal exa- 
rninatiou is likely to operate harsh- 
ly and cause unnecessary harass- 
ment and obviously ought not to be 
made unle^s the Court is satisfied 
about the bond fides of the applica- 
tion and its urgent necessity, still 
such applications may lie usefully 
encouraged to prevent unduly 
dilatory, troublesome and expensive 
execution proceedings, Jw re 
Premji Trihumdas, I. L. R 17 

Bora. 514, referred to. National 
Bank of India, Ld. v. A. K. 
Ghuznavi (1915) J. L. R. 43 Calc. 285 

Ses Debtor and Credit 
tor ... ... ... 521 

Pi»efep«ntial Glaim : See Mutawalli 467 

Prejudice: See False Information ... 173 

Preliminary P«int : See Remand ... 148 

Preeldency Small Gause Gourtsdict (%¥ 

of 1182), •. 22: See Costs ... 190 

^ — Towns Insolvency hat (IS! of 

1909), s. (8) (2) (5) : See Insol- 
vency ... ... 243 

Previous Gonvlctioni proof of ; See 

SEOURiry ,for good behaviour ... 112.8 
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Principal, disISi of : 6'ee Principal and 

Agent ... ... ... 248 

Principal, iiabilili of ; See Pbincipal 

AND Agent ... ... 511 

Priccipai and Agent ; Nee Costs .... 190 

— -—Comtmction of 

Poioer of Attorney — Denial of 

authority of agent — CJietty money- 
lending firm^ husiness of — Power 
implied from riature of business 
tvhich could not he carried on 
withe ut it — Proof of similar pre- 
vious transactions with objection by 
principal— ■ Account books^ ^Jre- 
sumption to be drawn from — Evi- 
dence Act (I of 1872)^ 8. 1 14. The 
defendant was a Chetty and had a 
large luoney-leiidiog business in 
Rangoon which lie carried on by 
an agent to whom he gave a power 
of attorney for the general ma- 
nagement of his business in which 
he stated the duties and powers 
entrusted to him as being, “to 
transact, conduct and manage all 
affairs, concerns, matters and 
things ” in which he “ may be in 
anywise interested and concerned,” 
and for that purpose “ to use or 
sign my name to any document or 
writing w|iatsoever ; to borrow 
money from any bank or banks, 
firm or firms, person or persons 
either with or without pledge of 
securities for money advanced to 
various persons,” and “ to make, 
draw, sign, accept, endorse, nego- 
tiate and transfer all and every or 
any bills of exchange, promissory 
notes, hundies, cheques, drafts, 
bill? of lading and all other nego- 
tiable securities whatsoever to 
which my signature or endori^emout 
may be required or whicli iny said 
attorney may in his absolute dis- 
cretion think fit to make, draw, 
sign, accept, endorse, negotiate 
and transfer in my name and in 
my behalf”. Under this power 
the agent pledged the firm’s credit . 
with the plaintiff Bank to enable 
a client who applied to him for 
financial assistance to liave a cash- 
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Principal and Agent — contd, 

credit account opened in his name 
and obtain from the Bank advances 
to secure due repayment of which 
he executed a promissory note in 
favour of defendant’s firm which 
the agent endorsed over to the 
Bank in conformity witli the pro- 
visions of the - Presidency Banks 
Act (XI of 1876), section 37, cl. 

(e), the agent at the same time 
giving the Bank a lette** of 
guarantee on behalf of his firm. 

The client, after drawing large 
sums of money on the casli-credit 
account thus opened, having be- 
come insolvent, the Bank brought 
an action for the amount due, to 
which the defence was a denial of 
authority on the part of the agent 
to enter into the transactions so as 
to bind the defendant’s firm. 

Held (reversing the decision of an 
Appellate Bench of the Chief 
Court), that applying the principles 
of construction of powers of attor- 
ney laid down in Bryant^ Powis 
and Bryant v. La Banque du 
Peuple, [1893] A. 0. 170, the 

authority to enter into transactions 
of the nature in dispute in the pre- 
sent case, was to be found in the 
document itself by necessary impli- 
cation from the nature of the 
business witl) the general manage- 
ment of which the agent was 
entrusted : without such authority 
it would hardly have been possible 
to carry on the business of a 
money-lender and financier. On 
the evidence, moreover, it was 
proved that amongst such Chetty 
money-lending firms it Was the 
practice for the agent to pledge 
the credit of the firm ; and that 
for a considerable time similar 
transactions had been entered into 
prevhmsly by the agent without 
his authority being questio ned. 

The mere fact that the defendant 
did not receive any benefit on the 
traasaciion would not (if it were 
the case) relieve him of liability, 
if tbe authority of the agent was 


GENERAL INDEX, 


xxxviii 

Page. 

Principal and; Hient — oontd. 

estabiished ; but the defeudaut’s 
books of acjcou at which were called 
for and not produced, would pre- 
sumably have shown such transac- 
tions, and the receipt of commis- 
sion on them. Bank of Bengal 
Ramanathan Chetty (1915), 

L L. R. 43 Calc. ... 527 

— — — — 'Liability of prin- 

eipal for fraudiilent conduct of the 
agent — Scape of the agenfs or ser- 
variLs employ mmi~-Unauth or ised 
acts — Scope of agency— Tort. The 
principal is liable to third persons 
in a civil suit for the frauds, 
deceits, concealments, rnisrepre- 
seritations, torts, negligence and 
other malfeasances or misfeasances 
and omissions of duty of his agent 
in the course of his employment 
although the priiicipal did not 
authorise or justify or participate 
in, or, indeed, know of such mis- 
conduct or even if he forbade the 
acts or disapproved of them. The 
principal is not liable for the torts 
or negligences of Ids agent in any 
matter beyond the scope of the 
agency unless he has expressly 
authorised them to be done, or he 
has subsequently adopted them for 
Ills own use and benefit. McGowan 

V. Dyer, L. R. h Q B. D. 141, 

Hem v. Nichols^ 1 Salkeld. 289, 
National Exchange Company v. 

Drew, 2 Macq. H. L. 103, Brock- 
leshy Y. Temperance P. B. Society, 

[1895] A. G. 173, Pear mi v. 

Dublin Corporation, [1907] A. G. 

Sol y Citizen's Life Assurance Com- 
pany y. Brown. [1904] A. 0. 423, 
Glasgow Corporation v. Lorimer, 

[1911] A. G. Bo^des v. 

Stewart, 1 Sch. & Lef. 209, 
FiizSmons Y. Duncan, 2 I. R. 483, 

Suhjan Bihi v. Sarlatulla, 3 B. L. R. 
ilS., Morrison \\ Versehoyle, 6 0 

W. N. 429, Chimder v. 

Satish Chunder, 1. L. R. 30 Calc. 

207, Gopal Chandra v. Secretary 
of State, 1. L. R. 36 Calc. 647, 

Motilal V. Gocindram, I. L. R. 30 
Bom. 83, British M. B. Co, v. 
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Charnicood Forest Ry. Company, 

18 Q. B. D. 714, Mac hay v. Com- 
mercial Bank, L. R. 5 P. C. 394, 

Swire V. Francis, 3 A. C 106, 
Houldsworth v. City of Glasgow, 

5 A. C. 317, referred to. Lloyd v. 

Grace, [1912] A. C. 716, and 
Rubens Y. Great Fingall, [19')6] 

A. C. 439, followed. v. 

English Joint Stock Bank, L. R. 2 
Ex. 259, and Burma Trading Cor- 
poration V. Mirza Maliomnl Ally, 

X. L. R. 4 Calc. 116, explained. 

Acts of fraud by the agent, com- 
mitted in the course and scope of 
his employment, form no excep- 
tion to the rule whereby the 
principal is lield liable for tiie torts 
of his agent even though he did 
not in fact authorise the commis- 
sion of the fraudulent act. This 
rule of liability is based upon 
urounds of public policy. It seems 
more reasonable that where one of 
the two innocent persons must 
sutler from the wrongful act of a 
third person the principal who has 
employed and retained a dishonest 
agent and has placed him in a 
position of trust and confidence, 
should suffer for his misdeed rather 
than a stranger. Sherjan Khan 
V. Alimuddi, (1915) L L R. 43 
Calc. ... ... ... 511 

JiCCOUUtS 

— Hypothecation of property as se- 
curity f jv the proper discharge of 
his duties by the agent —Agreement 
to render accounts annually — L/mi- 
taiion Act {IX of 1908% Sch, I 
Arts, 89, 115, 132 — Death of the 
principal, effect of — Agent conti- 
nuing in service of the heir — Con- 
tract Act {IX of 1872), ss 207, 

253, cl,{10) — Method to be adopted 
for rendering accounts. Where cer- 
tain. iinij)oveable properties were 
hypothecated to the principal by 
the defendant as security for the 
valid discharge of duty as agent, 
in a suit for accourits by the prin- 
cipal that Art. 132 of the 

Limitation Act will apply, ioas- 
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Pri?icipai and kiBnl—coneld, 

much as it is also by iiiipricatiori a 
suit to enforce a charge. Hafez- 
uddin Mandal v. Jada Nath Saka^ 

I. L. R. 35 Calc. 298, followed. 

Jogesh Chandra \\ Bemde Lai lioyy 
14 0. W. N. 122, dissented from. 

On the death of the principal, an 
agency is terminated and a new 
agency i.s created if the agent con- 
tinues in service of his principal’s 
heir. Wliere tliere is an agreement 
to submit accounts auMiialiy, in a 
suit against the agent, for an ac- 
couiit Art. 89, and not Art. 115, of 
the Limitation Act will apply. 

Shih Chandra Log v. Chandra 
Narain M ulcer jie^ I. L. R. 32 Calc. 

719, and Ankgar All Khan v. 
Khurshed Ali Kha?!, I L. B. 24 
All. 27, IVdIowed. Fa^in v. Baroda 
Kishore^ 11 (J. L. J. 43, dissented 
from. Duty of an agent does not 
end by niereiy subiiiilting papers 
wlicn accounts are demanded ljut 
a failure to explain them when 
caded upon to do so will amount 
to a refusal under Art. 89 of the 
Limitation Act. Ilurrinath Ral 
V. Kruhna Kumar Bakshi^ 1. L. R, 

14 Calc. 147, relied on. Clumd 
Ram V. Brojo Gobmd^ 19 W. R. 

14, Upemdra Kish ore v. Rarniai'a 
Dehga^ 13 C. W. K. 696, not fol- 
lowed. Ma DU USUI) AX Sen tu Ra- 
KHAL Chandea Das Basak, (1915) 

I. L. R. 43 Calc. ... , ... 248 

PfiDf Mortgage : See SubroGxVtio.n ... 69 

Priopitfs. Mortgage ... , ... 1052 

Pplwati Partilloii s Joint Estate ... 103 

Priwate Patiiwai : See Municipality ... 130 

Ppl¥| ieaislans; See Wakf, 

VALIDITY OF,, ... ... 158 

Proliati, sail tu revake : See Declaea- 

TUEV iOErREE, SUIT FOR ... 694 

Priliate — Snccession duty — Court Fees 
Act (VII <f 2870% s. 10 (c) as 
amended hy Act XIII of 187$^ 
s. 19 (o')— Death of the frst 
cccecutrii' — A ppUeation for second 
prohate — Duty payable^ if cm?/, o?z 
seco7id probate. When an executor, 
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ppoSiate — concld. 

to whom probate bus been granliid, 
dies leaving a part uf the testator's 
estate unadininistered, and a ut*w 
reprcseritativc is appointfsi for tie* 

|")urpose of coiiipleting the adminds- 
iratioii, there being m> new succes- 
sion and no new devolutioii of the 
estate, uo fresh succession duty 
should be levied. What the Legis- 
lature appears to have intended is 
tliat where tiie full fee, chargeable 
under the Court Fees Act urj a 
probate, at the time it is granted, 
has been paid, no further fe<^ shall 
be chargeable wlieu a setaaid grant 
is made in respect of th.at proj'.iu’ty 
as comprised in that estate, /n the 
goods of Chalmers, 21 W. R. 24f;n, 

I?i the goods of C:ru^;;>er, 1. I.. K. 3 
Calc. 733, In the goods of Dmes^ 16 
W. R. 253, In the goods of 
Balthazar, (1908) L. B. IL 255, hi 
the goods of A7neeru?t, 15 W. R. 

496, Webster v Sjmicrr, 3 B. & ,xlld. 

360, Cuf/imlns v. Cummins, 3 Jo. & 

Lat. 64, In the g'>ods of Bell, L. E. 

2 P.& D. 247, M;^o?^ 1 Freeman 313. 

Anon. 1 C’h. Gas, 265, and Wailci?is 
V. Brent, I .My I. & Cr. .1,04,, re,f erred 
to. SWAE.XAMAVEE i )Em V. 

TAEY OF 8tATF FOR IkDIA, (19 15) 

L L. R. 43 Calc. ... 625 

l^roliate and idmlnistration kat ly of 

1881), s, 5S: See Inteerogatokiks 300 

— s, 90 ; See 

Hin,i>u Law — FA irnTiON , ... 11,1B 

l>po!iE£e PfOCOBdifsgs : See Intereogato- 

,RIES ... ... ... 3 *0 

Procediire: False I x form atjon ... 173 

: SeeHmiYQB, ... *du3 

f^rovincml litsolfemci Hcl (III of IMI), 
s. : See Feaudulent Peeieb- 

ENCE ... ... .... I#4ll 

Provincial Sinall Haitsi Ooiifls Act fix 
I -of 1887), Sell, 11, cis. 15,18: »SVe 
[ . Specific Perfoi^mano e 59 

( Public Polici ; See d'RAFFi>:'KiNG in 
i Offices' ... ... 115 

I ■ 

i Purciiasa of ifins : &e Fue.jeh/ „ , 421 
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F'urcliasaf of a Share : See Sale fob 

Abeeaes OF Kevenue ... 46 

f adi : See Wakf ... ... 467 

ISalpt’s Interests, iJiirchase of: See 

Landlord AXD Tenant. ... 164 

iSeceiier : See CoMON Manager ... 986 

: See Fraudulent Preference 640 

— — ■^-SaU hy Eeeeiver — Civil 

Procedure Code Act V 190S\ 

0. XL, r. 1— Receiver^ au hority ofy 
to sell property mid execute the 
conveyance hicluding share of Infant 
defendant-- Practice — Trustees Act 
iXV of 18 66\ ss. S, 20 and 32, ^ In 
a partition suic in wbich a Eoceivor 
is authorised to sell properties, there 
can be no difticulty in directing him 
to convey the properties. Under 
0. XL, r. l, cl. (d) of the Code, the 
Court may confer on a Receiver all 
such powers for the realisation of 
properties and the execution of 
documents as the owner has. The 
Pteceiver may be, therefore, directed 
to execute a conveyance includ- 
ing the share of an infant defend- 
ant. in all sales whether by the 
Court or under the Court or by 
direction of the Court out of 
Court, the purchaser is bound 
to satisfy himself of the value, 
quantity, and title of the thing sold, 
just as much as if he were purchas- 
ing the same under a private 
contract. The sale certificate does 
not transfer the title ; it is evidence 
of the transfer. Mmatoonnessa 
Biheey, KhatoonnessaBibee^ I. L. R. 

21 Calc. 479, Golam Hossein Cassim 
Ariffy. Fatima Begum. 16 C. W. N. 

394, and Davis v. Ingram, [1897] 1 
Ch. 477, referred to. Basir Ali v, 

Hafiz Nazir Ali, (19 15) I. L. R. 

43 Calc. ... ... ... 124 

HecsrdSp power to oall Special 

Tribunal — Calcutta Improvemen 

Act (Beng. V of 1911), s. 71, el. (c) 

— Land Acquisition A ct (I of 1394), 
s. 63 — Practice. Tlie power to call 
for records is a power which is un- 
doubtedly inherent in the Judge of 
a Land Acquisition Court and coiise- 
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Records, Power to call for — conoid, 
quently in the Special Tribunal 
constituted under the Calcutta Im- 
provement Act. Golap Coo7nary 
Dossee v. Baja Sundar Narayan 
Deo, 4 C, L, R, 36, followed. 

Naresh Chandra Bose v, Hira Lal 
Bose, (1 915) 1. L. R. 43 Calc. ... 239 

Rectification; Mistake ... 217 

Refusal to act as Special Constables : 

Special Constables ... 277 

Registered Company : Liquidator ... 58fi 

Release ; Nee Liquidator ... ... 586 

Remand — Remand after addition of 
parties by Appellate Court — Amend- 
ment of plaint — Whether whole case 
remanded in consequence'— Civil Pro- 
cedure Code (Act V of 1908 ), $, 107 , 

0. XL I, rr. 23, 25, There are 
other possible cases of remand 
which are not included in 0. XLI. 

Nohin Chandra Tripati v, Pran- 
hrishna De, T. L. R. 41 Calc. 108, 
distinguished. In the Code of 
Civil Procedure, 1908, the Legisla- 
ture has given the power of amend- 
ment to the Court of Appeal and, 
as a necessary outcome, it has the 
power of remanding tlie whole case 
when an amendment of plaint is 
granted and when parties are added. 

The general provision in s. 107 for 
a remand is not governed or limited 
by 0. XLI alone, but is subject to 
such conditions and limitations as 
may be prescribed in the rules and 
orders, the amendment of a plaint 
and addition of parties in a Court of 

,, appeal being among tliem. UziR 
Ali Sardar v. Savai Behara, (1916) 

1. L. R. 43Galc. ... ... 938 

Remand— of case on issue only 
raised on second appeal— Case 
decided by lower Courts on issues of 
fact — Civil Procedure Code, 1882, 
s, 684 Absence of ground of lam 
to support second appeal — Costs— 

Suit to eject a paik in service 
zamindar holdmg Under kaluUat 
with Government— 0?ms of p)7'oying 
land as choiohidari chahran— Right 
to dismiss paik. The plaintiff, a 
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zamindar under a kabuiiat with the 
CTOvernment made by his prede- '' 
cessor in title in 1801, sued to eject 
s from a jagiiir within his zaoiindari 
paik in his service wlioin he bad 
dismissed from his service with 
notice to quit. The Secretary of 
State for India, now solo respond- 
ent, was also made a defendant, as 
the Government disputed the 
zamindar’s right to dismiss the paik. 

The plaintiff’s case was that there 
were two classes of paiks, the 
Government paiks, who performed 
police duties and who could be dis- 
missed only by tlie Government, 
and that class alone came within 
the terms of the kabuliat, and 
private paiks who performed 
services personal to the zainiiidaiV 
and that the paik in suit belonged 
to tlie latter class and the zamindar 
was therefore entitled to dismiss 
him. Both the Subordinate Judge 
and the District Court held tliat the 
paik defendant did not come with- 
in the terms of the kabuliat, and 
found concurrently on the facts 
in favour of the plaintiff’s conten- 
tions, but the District Judge ga\ e 
no specific reasons for his decision. 

The High Court admitted a second 
appeal by the respondent on an 
issue not previously raised in the 
case, ‘‘whether the land in suit 
had been excluded from assessment 
at tlie settlement in 1792 as being* 
appropriated for the maintenance 
of paiks performing police duties,” 

. and .whilst agreeing with the lower 
Courts on the construction of the 
kabuliat, ignored the findings of 
fact, and remanded the appeal for 
the trial of the fresh issue, making 
the plaintiff who had succeeded, 

... pay all the .costs then incurred. 

' . iJcM, that, tlie . ' High Court in- 
. second appeal . was by section 
584 of the Code of Civil 
■ Procedure,. . 1882, then" in force, 
bound by the findings of fact of 
the District Judge who “ liad con- 
sidered .'.the "evidence and saw no 
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reason for differing from the find- 
ings of the Siibordiriate Judgta” 

The High Court could therefore 
only allow tlie appeal on a ground 
of law, and on the only question (d* 
that Court agreed witli the Court 
below. Even if it were competent 
to the High Court to remit a ease 
for rehearing on an issue not 
raised in tlie pleadings or even 
suggested in the Courts below, it 
ouglit only to be done in an excep- 
tional case for good cause sliown, 
and on payment by the party 
appealing of all costs. The respond- 
ent did not suggest he was taken 
by surprise or had discovered fresli 
evidence of which lie was previ- 
ously unaware. The omission to 
raise the issue early in the ease 
appeared to be deliberate, the onus 
of proving it was (. ii the respond- 
ent, and tliere was little, if any, 
evidence to support it. The appeal 
was consequently allowed. Bam 
Chandra Buanm Deo r. Beceetary 
OF State for India, (1916) I. L. R. 

43 Calc. ... ... ... 1104 

Reinand on a preiiminarv/ point 

— Potcers of lower Appellate Court 
to reverse a?id remand — Civil Proce- 
dure Code {Act V of 10 OS), s. 10 
siib-s.il), cL (A), suh-s, (2) ; V;. XLI, . 
r, 2S, As the body of the Code 
creates jurisdiction (while the rules 
indicate the mude in wliich it is to 
be exercised), it is expressed in 
more general terms, but lias to l»e 
read in conjunction with the mure 
particular provisions of th(> rules. 

IS. 107, sub-s. (i), cl. (//) of the 
Code is subject to the emnditions 
and limitations preseriheti by the 
rules : and in the r-ase of a lower 
Appellate Court, the power rd: 
reversal and rmnand is limiteil to 
the position described in rule 23, 

Order XLI. Maxi Mohan Nandal 
V . Bamtahax .Manual, (1915) 

I. L. K. 43 Calc. ... ' ... 148 

Bent,' suit for — Title Paramount^ ' 
dispossession — Onus of proof — 
Apportlommni of rent — Evidence 
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Act (/ f}f l872X s. l02. AVhere a 
tenant is sued for rent, lie can set 
up ey ic tio n by title param oun t to 
that of his lessor as an answer ; and 
if evicted from part of the land, an 
apportionment of the rent may take 
place ; but the onus is on the lessor 
to show what is the fair rent of the “ 
lands out of which the tenant was 
not evicted. Qoimnund JJia w 
Lalla Gohinda Prasad^ 12 W. R. , 

109, referred to. Surendra Narain 
Roy Ghowdhuby Dina Nath 
Bose, (1915) 1. L. R. 43 Calc. 554 

iant Dec’ee : Nee 'S ale ... ... 263 

^Evidence — Previous ex 

parte rent decree^ admissibiUtif of^ as 
evklence of relation hip between 
parties — Presumption of continuance 
thereof — Evidence Act {I of IS 7 2)^ 
s. 114^ Ulus, (d). A previous ex 
parte rent decree (between the same 
parties) is not merely an item of 
evidence, but is conclusiv e as to the 
relationship between the parties at 
that time. Its value becomes more 
apparent since the terms of s. 114, 
illus. (d) of the Evidence Act permit 
the Court to make a presumption as 
to the continuance of the state of 
tilings.' Hibanmoy Kumar Saha 
V, Ramjan Ali Dewan, (1915) 


LL. R.43CaIc. 

... 

170 

Res Judicata : See Hindu 
Alienation by Widow 

Law— 

417 

; See Wakf, 

OF 

validity 

158 

rule , of : See 
TORY Decree, suit for 

Declara- 

694 


Hesctie from lawful Sustod^^ — Lawful 
apprehensio7i^ resistance to-^Opium 
— 'Person selling article as opium 
which turns out not to he the same — 
Arrest and detention of such person 
— Legality of arrest — Escape . from 
such arrest-— Opium Act (I of 
1S781 s. 15, Penal Code {Act XLV 
of 1860), ss. 224 and 225, Where 
a person purports to sell an article 
as opium which afterwards turns 
out not to be the same and be is 
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Rescus from lawful Sustody— 

arrested but escapes with the aid of 
others : — Held, that his arrest and 
detention are lawful under s. 15 of 
the Opium Act (I of 1878), and 
that his conviction under s. 224 
and that of. the others under s 225 
of the Penal Code are legal. It is 
ail offence for a person to escape 
from custody, after he lias been 
lawfully arrested on a charge of 
having Committed an offence, 
although he may not be convicted 
of such latter offence. Deo Sahay 
Lai V, Queen-Empress,!. L. R. 28 
Calc. 253, approved. Mohammed 
Kazi V. Emperor, (1916) I. L.R. 

43 Calc. ... ... ' ... 1161 

Rasldence: Nee Security for good 

BEHAVIOUR ... ... 153 

Resumptioii: Nee Assessment ... 973 

Hevenua Officer : Nee Jurisdiction ... 136 

Sale: Nee Sale for Arrears 

OF Revenue ... ... 46 

Revenue Sals Law (Act XI of 1859), s. 54 : 

See Sale for Arrears of Revenue 46 
Re versionarjf Interest : .See Hindu Law 

— Partition ... ... 1118 

Revardioner : Nee Declaratory Decree, 

SUIT FOR ... ... 694 

Review ; Nee Appeal ... ... 178 

■ : Nee Arbitration ... 290 

Revision: Nee Composition of Offence 1143 

Revislona! Jurisdiction of HighOourt: 

See Sanction for Prosecution ... 597 

Revivor - — Procedure and p 7 'actice — 
Execution of decree — Decree barred 
by limitation — Application for 
transmission — Notice — Order on 4he 
ttoUce, effect of— Master, authority 
of — Court, J urisdiction of—Civi I 

Procedure Code {Act XIV of 1882) 
ss, 223, 224, 235, 248 and 249— 
Belckambers' Rules and Orders, 
inUe 370 — Limitation A cis {XV of 
1877), Sch. II, Arts. 179 and ISO ; 

{IX of 1908), Sell, I, Arts* 182 a7id 
183, On the 21st May 1896, the 
plaintiffs obtained a money decree 
in the High (jourt against the 
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defendant. This decree was sub- 
sequently transmitted to the 
District Court of Purnea for exe- 
cution, but was returned by that 
Court as unsatisfied. Thereafter, 
another application, for execution 
by arrest and imprisonment of the 
defendant was made to the High 
Court on its Origiiiai Side and the 
returnable date of tlie order on this 
application was lix^ai iioally for the 
12t}i July, 1901. No further steps 
were again taken until the 1st June, 

]908y when the plaintiffs made 
anotlier application to tlie Higli 
Court on tlie tabular form provided 
under s. 235 to tlie Code of Civil 
Procedure, 1882, for execution of 
their said decree by transmission of 
the same to the District Court of 
Murshidabad and attacliraent ot 
the defendant’s property situate 
within the jurisdiction of the latter 
Court, and tiie Registrar directed 
notice to issue on the defendant 
under s. 248 (a) of the Code. On 
the 30tli June, 1908, the defendant 
not having appeared to show cause, 
the Master ordered execution to 
issue as prayed. Again no steps 
were taken until the 18th January, 
l9l5, when a fresh application was 
made to tlie High Court for execu- 
tion by attachment of No. 14 7, 
Cotton Street, in Calcutta. The 
dc.fendant thereupon applied to set 
aside this attachment, but the Hig’h 
Court refused his application as 
!>arred. On appeal to the High 
Court in its Appellate Jurisdiction, 
refeniTico was made by this Court ' 
to a Full Pencil, ffeld, that tlie 
application of the 1st June, 1908, 
and the order of tlie 30th June, 

1908, did nut constiiiite a revivor 
■within Art. 183 of tiie 1st 
Schedule of the Limitation Act. 

1908. Per Saxdersox C.J, The 
substance and not the form of the 
matter must be looked at ; and con- 
sidered from that point of view the 
application was for tlie transmission 
of a certified copy of a decree 
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together with a certificate of non- 
satisfaction and no more, and the 
order made in substance was that 
the application should be granted, 

The notice which was issued under 
s. 948 was inapplicable to the pro- 
ceedings in question Tlie 
question whetlier a decree was 
capable of execution would have to 
be determined by the Court itself 
under s. 249 of the Civil Frocediire 
Code. Tlie Registrar was not 
clothed with authority to decide 
such a question as arises in this 
case, viz., wdiether the decree was 
barred by the Statute of Limitation. 

Rfile 370 in Belchambers* Rules and 
Orders was not consistent witli the 
scheme of the Code of 1882. These 
rales must be read as modified by 
the Civil Procedure Code, 1882, 
under which the application in this 
case was made, and the notice 
issued and the order made did not 
operate ais- a revivor within the 
rneaning of Article 183 of the 
Limitation Act, Schedule 1. The 
fact that the word ‘‘revivor” is 
used in Article 1H3, instead of the 
different matters specified in Article 
182 being set out again or refened 
to in Article 183 as migbt have 
been done, shows that somt*lhiiig 
different to such matters was 
intended. Further, ilie cmuli- 
tioDs dealt with by the tw'o claa^e-; 
are essentially different and tlu? 
periods of limitation vary materially. 

Per WOODBOFFE J. An ordta* fur 
transmission as such is not an onieT 
on an app’ieation for execution, 
though it is an order un an appli- 
cation in execution. It is a 
proceeding taken with a view to 
further action by \vay of execution 
elsewhere cm which action unL.*ss 
previously determiricd the ({m.*.stion 
of the right to execute the dccixs^ 
is decided. If tlse Registrar had 
power to issue as a ”/|^a<i.s’Lju<licia! 

Act ” notice under s. 24H, lie had 
no power to determine judicially 
that the decree was alive ha<i tlie 
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debtor contested the point. Tlie 
Judge must have done tliat arid tl.ie 
fact tliat the debtor did not appear 
on the notice, cannot give the 
order passed that judicial character 
which is necessary for au order 
operating as revivor. The last two 
words of the Order (“ Let execution 
issue as prayed ”) make the order 
operative as one for transmitisiori of 
tlie decree ; for this was what was 
asked. Pe?' M ookerjee J. Section 
230 makes it plain that the applica- 
tion for execution niust be presented 
to the Court to which the decree 
has been transmitted for execution, 
while the explanation to section 248 
shows that the notice required by 
that section must, where the decree 
has been transmitted, be issued by 
the Court to which the decree has 
been 'sent for execution. Conse- 
quently, the issue of the notice in 
this case under section 248, on the 
basis of the application fur trans- 
mission of the decree, was not in 
conformity with the Code of 1 882 
which was in force at the time. 

Upon the application for trans- 
mission of the decree under section 
223, a notice under section 248 
could not properly be issued ; such 
notice though issued did not by 
itself op^xate as revivor of the 
decree and there was not in fact, 
and could not hi Jaw, be, such a 
determination by the Master under 
section 249 as would operate to 
revive the decree. Chitterput 
Singh Sait SuMARi Mull. (1916) 

I. L. 11. 43 Calc. ... ■ ... 903 

Rhanderias : >''ee Mahometan Law- 

Endowment ... ... 1085 

Right of Reply — Exhibiting documents.^ 
notpart of ths r€C07^d^ on behalf of 

the accused during the cross- 
examination of the prosecution 
ivitnesses — Eoctrme of surprise - — 
Criminal Procedure Code {Act V of 
1898\ss. 2S9 mid 292, Section 292 
of the Criminal Procedure Code is 
not to be read independently hut in 
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connection with s. 289, and gives a 
right of reply only when the 
accused, or any of them, adduces 
evidence after the case for the 
prosecution has concluded The 
prosecution has no right of reply 
when the counsel for the accused 
has, during the cross examination 
of a prosecution witness and before 
the close of the case for the Crowi^ 
put certain letters, which do not 
form part of the record, to such 
witness, and then tendered and had 
them admitted in evidence. The 
question whether the prosecution 
has been taken by surprise is not 
the correct test under s. 292 of the 
Code. ^Emperor v. Sreenath 
Mahapatra. (1916) I. 1;. li 43 
Calc. ... ... 426 

Road : See Municipality ... ... 130 

Sale : Receiver ... ... 124 

Sale, setting aside of: See Deposit in 

Court ... ... ... 100 

Safe — Execution of ^'ent-decree— Encum- 
brances — Bengal Tenancy {VIII 
of 1885\ ss. 169, 16S to 167-- 
Decree for arrears (f rent— Sale 
under the Bengal Tenancy Act, effect 
of— Purchase by landlord. Where 
a tenure is sold under the provi- 
sions of the Bengai Tenancy Act 
in execution of a decree for aiTears 
of rent, and the procedure pres- 
cribed in the Act has been observed^ 
the result therein described as 
follows, namely, the purchaser 
becomes entitled to annul all 
encumbrances other than registered 
and notified encumbrances ; tl»e 
consequence of tiie sale does not 
depend upon the amount of the 
bid offered by the successful 
purchaser ; it is independent of the 
value of the bid. Section 165 of 
the Act was enacted solely for the 
benefiit of the decree-holder ; if the 
bid is not sufficient to satisfy his 
decree and costs, it entitles him to 
have the property sold with power 
to annul all encumbrances ; but it 
is not obligatory upon him to adopt 
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this extreme measure, and he is not 
in peril if he decides not to pursue 
this special remedy. Banbikari 
Kapur V. Khetra Pal Singh Roy^ 

I. L. ]{. 88 Calc. 923, not followed. 
SxVLlMULLAH V. RaHENUDDI, (1915) 

1. L. R. 43 Calc. ... ... 263 


Safe — contd. 

not by any means a controlling 
effect upon the Courts and may be 
disregarded for cogent and 
persuasive reasons. Baleshwar v. 
Bhagirathi^ I. L. R- 35 Calc. 704, 
referred to. When a public body 
or a Company is established by 
statute or is incorporated for 
special purposes only and is 
altogether the creature of Statute 
Law the prescriptions for its acts 
and contracts are imperative and 
essential to their validity. Ward 
V. Bech, 13 0. B. (N. S.) 668, 
Stapleton v. Haymen^ 2 II. & C. 
918, The Andalusian^ L. R 3 P. 1). 
182, Le Feuvre v. Miller^ S E. 
&B. 321, Cope V. Thames Haven ^ 
3 Exch. Diggle \\ Lomlan arid 
Blackwell Ry». 5 Exch 442, Frend 
V. Dennett^ 4 C. B. (N. k) 576, 
Cornwall Minina Co. v. Bennett., 5 
IL & N. 423, Irish Peat Co, v. 
Fliillips, 1 B. & S. 598, Boitomleys 
Case^ 16 Ch, D. 681, and In re 
Gifford arid Bury Town Council,, 20 
Q. B. I). 368, referred to. A suit 
need not be dismissed merely 
because the authority for its insti- 
tutions such as a certilicate under 
the Pensions Act, 1861, or 
section 78 of tlie Land Eegistratioo 
Act or section 60 of the Bengal 
Tenancy Act or section 4 of tlie 
Succession Certilicate Act is not 
produced with the plaint. But 
this principle} lias no application to 
a case where the plaintiff at the 
date of the institution of the suit 
had no title at all. Sarat Chandra 
V. Apurha Krishna.^ 14 C. L. J. 55, 
referred to. One contra<;t is 
rescinded by another bctwr’cm the 
same parties, when tlie latter is 
inconsistent with and renders 
impossible the performance of the 
former ; but, if, thougli they differ 
in terms, their legal effcet is tlic 
same, tlie second is merely a 
ratification of the iirst and the 
two must be eonstrned together ; 
where the new contract is con- 
sistent with the continuance of the 


— Immoveable property — Transfer 
of Property Act {IV of 1882),, s 54 
— District Boards sale by — In- 
corporated Company— Suit,, dismis- 
sal of — Contract,, rescission of — 
IF aivei — Respondent — Gross- objec- 
tions — Civil Procedure Code 
{Act Vof mS), 0. XLf rr, 22 {3\ 
38 — Corporation^ duty off when it 
receives money imder a?i illegal or 
ultra vires agreement. Section 54 
of the Transfer of Property Act 
provides tliat a sale of tangible 
immoveable property of the value 
of Rupees lOd and upwards can be 
made only by a registered instru- 
ment. Title to land, therefore, 
cannot pass by a mere admission 
when the statute requires a deed. 
Jadu Nath v. Rup Lai,, I. L. R. 33 
Calc. 967, Dharam Chand v Alanji 
Sahu, 16 C. L. J. 436, NaraJc Lall 
V. Mangoo Lall, 22 C. L. J. 380, 
referred to. Hemendra Nath 
Mukerjee v. Kumar Nath Roy, 
I. L. R. 32 Calc. 169, distinguished. 
The effect of Rules 93 and 98 of 
the Statutoi’y liules., made by tlie 
Lieutenant-Governor on the i5th 
Decern ber 1885 u oder s . 138 {d) of 
Bong, Act III of 1885, is that no 
immovealile property vested in a 
District Board can he sold, except 
wiyi the previous approval of the 
Local Government and except by 
an instrument under the common 
seal signed by the Cliairman and 
by two members of the Board. It 
is a Well settled principle of inter- 
pretation that Courts io construing 
a statute will give much weight to 
thi Interpretation put upon it, at 
the time of its enactoent and since, 
by those whose duty it lias been to 
construe, execute and apply it, 
although such interpretation has 
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Sale— 

former oue, it has bo effect unless 
and until it is performed. Hunt v. 

South Eastern Ry. Company^ 45 
L. J. G. P. 87, Dodd v. Churton, 

[1897] 1 Q. B. 562, Patmore v. 
Colburn^ 1 Or. ]\i, & R. 65, 

Thornhill V. Neats 8 0. B (N. S.) 

831, referred to. But where 
parties enter into a contract which, 
if valid, would have the effect, by 
implication, of rescinding a former 
contract and it turns out that the 
second transaction cannot operate 
as the parties intended, it does not 
have the effect, by implication, of 
affecting their rights in respect to 
the former transaction. Noble v. 

Wardy A H, & 0. 149; L. R. 1 
Exch. 177, BtL) dem, Biddulp v. 
Poole^ 11 Q. B. 713, referred to. 
Where the question is, whether the 
one party is set free by the action 
of the other, the real matter for 
consideration ig whether tlie acts 
or conduct of the one do or do not 
amount to an intimation of an 
intention to abandon and altogether 
to refuse performance of the 
contract. The true question is 
whether the acts and conduct of 
the party evince an intention no 
longer to be bound by the contract. 
Mersey Steel and Iron Comparui v. 
Naylor Berizon dc Co-, 9 App. Gas. 

434, General Bill- posting Co, v. 
Athinson,^ [1908] A. G. 118, 
referred to. The Court requires as 
clear evidence of the waiver as of 
the existence of the contract itself, 
and will not act upon less. 
Carola7i v. Brabazon^ 3 J. & L, 

200, referred to. Where a corpora- 
tion receives money Or property 
under an agreement, which turns 
out to be ultra vires or illegal, it 
is not entitled to retain the money. 

The obligation to do justice rests 
upon- all persons, natural and 
artificial ; if one obtains the money 
or property of others, without 
authority, the law, independently 
of express contract, will compel 
restitution or compensation. 
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Sale — concld, 

Chapleo v. Bninswich Building 
Society 6 Q. B. D. G96, referred to. 

As an ordinary rule a respondent 
in an appeal is not entitled to urge 
cross-objections except as against 
the appellant. But rule 22(,?) of 
Order XLI of the Code of 1 908 has 
materially altered the pre-existing 
law by the substitution of the 
words “ party who may be affected 
by such objection” fcr the word 
‘‘ appellant ” contained in section 
561(5) of the Code of 1882. 
Further, rule 33 of Order XL! has 
conferred wide discretionary powers 
on the Court of Appeal to alter the 
decree of the Court below as the 
case may require. Mathuba 
Mohan ISaha v. Ram Kumar 
Saha, (1915) I. L. E. 43 Calc. ... 790 

Sals Absolute : See Incumbrance ... 558 

Sale for Arrears of Revenue— A 

possession — Limitation — Incum- 
brance — Limitation Act {IX of 
1908) Sch. 2 , Arts. 121, 142, 144^ “ 

! Assam Land and Revenue Regula- 
tion {1 of 1886), ss, 70, 71, In a 
suit for khas possession and rnesne 
profits in respect of certain lands 
purchased by the plaintiffs at a, sale 
for arrears of Government revenue, 
the defendants contended that they 
had been in adverse possession of 
the said lands for a long time, that 
their occupation was in the nature 
of an incumbrance and that the 
plaintiffs were not entitled to avoid 
the same : — Held, that the interest 
which the defendants acquired was 
an incumbrance witliin the meaning 
of Article 121 and the suit w^ 
barred by limitation. Karmi Khan 
V. Brojo Nath Das, I. L. R. 22 
Calc. 244, and Nuffer Chandra Pal 
Chowdhury v. Rajendra Lai 
Goswami, I. L. R. 25 Calc 167, 
approved. Kumar Kalanand Singh 
V. Si/ed Saraf at B ossein, 12 C. W. 

N, 528, and Rahimuddi 3fu7zshi y, 

Nalini Kanta Lahiri, 13 G. W. N. 

407,; distinguished. Peasanna 
Kumar Dutt u. Jnanendra Kumar 
Dott, (1915) L L. R. 43 Calc. ... 779 



GENEKAL INDEX. 


xlvii 


Page. 

Sale fur Arrears of Hevatioe— Pz^r- 
chaser of a share-— Meaning of the 
loords^ ^^ihe purchaser shall not 
acquire any rights n:hich loere not 
possessed by the precious owner or 
owners Revenue Sale Law 
(Act XI of lS5ii)^ s. 5'^. At a sale 
under s. 15 of Act XI of 1859 it is 
not the rights of tlie recorded 
proprietor that pass, but the share 
itself. The policy of the revenue 
law is to protect the revenue and 
make the share on whicli the 
revenue is assessed available for the 
arrears of revenue due upon it. 

Dehi Das Chowdhuri v. Bipro 
Charan Ghosal^ I. L. B. 22 Calc. 

641, followed. Banalata Dasi v. 
Momnoiha Natli Goswami^ 11 0. 

W. N. 821, Kumar Kalanarid Singh 
V. Syed Sara fat Hossein^ 12 0. W. 

N. 528, liahimuddi Munshi v. 

Nalini Kanta Lahiri, Id C. W. N. 

407, Bilas Chindra Aluhherjee v. 

AJc$ho>/ Kumar J)as^ 16 C. W. N. 

687, Bhato ni Koer v. Mathura 
Prasad, 7 C. L. J. 1, Annoda 
Prosad Ghose v. Rajendra Kumar 
Ghose^ I. L. B. 29 Calc. 223, and 
Gungadeen Misser v. Kheeroo 
Mundal, 14 B. L. B. 170, referred 
to. Khemesh Chandha Raksuit 
.V. Abdul Hamid Sikdar, (!9i5) 

I. L. B. 43 Cnlc. ... ... 46 

“—in EKeciitiOii : See Bengal 
Tenancy Act (VlII of 1885), ss. 85, 

159 ... ... ... 178 

Sale of Soods: See CoKTRAcrr ... 77 

' — ' Contract for forward 

monthly deliveries — Construction — 
xirit^clpatory breach — MeasjLre of 
damages. In a contract, dated 
June 4 til, for the purchase of 300 
tons of Java sugar, it was 
stipulated shipments to be made 
by steamers during July to Decem- 
ber 1914 . . . the agreement 
to be construed as a separate 
contract in respect of each ship- 
ment.” Without giving any 
delivery, on the 18tii August the 
sellers repudiated the contract. 

In an action for breach of contract 
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Sale of Saoojis— 

brought by the buyer on the 26th 
August claiming dautages in respect 
of the whole contract, for 300 
tons : — Held, that on the true con- 
struction of the contract, the buyer 
liad the right to demand delivery 
of the goods by separate shipments 
spread over the months from July 
to December, and the true measure 
of damages was the aggregate of 
the differences between the contract 
price and the market price at the 
appointed times of delivery in each 
month. Roper "v, Johnson, Ij. B. 8 
0. P. l67, Werthelm X, ChicorUimi 
Pulp Co,, [1911] A. C. 301, F7*ost 
V. Knight, L. B. 7 Ex. Ill, and 
Broicn v. Muller, L. B. 7 Ex. 319, 
referred to. Per Mookerjee J. 

In the circumstances of the case, 
the instalments must be deemed 
to have been intended to be 
distributed rateably over the period 
appointed for tiie delivery of the 
whole quantity of tiie goods. 
Calamnius v. Dotcla s Iron Co., 47 
L. J. Q. B. 575, Coddington y. 
Paleologo, ij. B. 2 Ex. l93, referred 
to. ThornUm v. Simpsrm, 6 Taunt. 

556, Tarllng v. OJiiordan, 2 L, B. 

Ir. 82, Calonial Lisurance Co. of 
New Zealand v. xidelakle Alarine 
Insurance Go., L. B. 12 A. C. 128, 
cited by Mocker jee J. It being 
found that tlie principle applied by 
the Court of first instance in 
assessing damages was erroneous, 
but that on tlie application of tlie 
proper principle the damages to he 
allowed would l>e larger, on tl>e 
defendant’s appeal the Court 
declined to disturb the judgmerit or 
order a remand. Bilasiram 
Thakurdas V, Gubbay, (1915) I. L. 

B. 43 Calc. ... . ... 305 

Sanction foi* Pfdsficution— 

to the police reported false — No 
suhseguent application to the Magis- 
trate for judicial mvcstigation — 

Order of Magistrate calling on 
informant to prove case, and 
erainmatioii of wUnessei — Grant of 
sanction — Nec sslty of suncilon ichen 
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Sanction for Proseciition—co?^^^^ 

false charge made to the police hut 
not foUomd by complaint—''’ Com- 
plaint Power of Magistrate to 
direct prosecution himself in such 
case — judicial proceedmg ” — 
Criminal Frocedure Code \Act V 
offlS98\ ss. 4 (/i), 195\l) (6), 476. 
No sanction is necessary under 
s. 195 (;), (h) of the Criminal 
Procedure C...de to prosecute an 
informant under s. 21 1 of the Penal 
Code when a false charge has been 
made by him only to the police. 
Ka/rim Bahhsh v. Khig- Emperor.^ 
2 Gr. L. J. ^^.^ BhimaragaVenkates- 
wamlu V. Moova Bapulu^ 13 Or. 
L. J. 480, v. Sheikh 

Ahmed^ 13 Ur. L. J. 578, followed. 
But sanction is requisite under the 
section when he has subsequently 
preferred a complaint to the Magis- 
tratepraying for judicial investiga- 
tion, Queen-Empress v. Sham Lall^ 
I. L. E. 14 Calct 707, Jogendra 
Nath Muke jee v. Emperoryl. L. E. 
33 Calc. 1, Queen-Empress v. 
Sheik Beari., I. L. E. 10 Mad. 232, 
followed. When a person who has 
kid an information before the 
police, reported to be false, has not 
subsequently applied to the 
Magistrate for an investigation or 
has not impugned the correctness 
of the police report and prayed for 
a trial, he lias not made a com- 
plaint” within the meaning of 
s. 4(/i) of the Code. An order for 
prosecution cannot be made under 
s. 476 of the Criminal Procedure 
Code when the alleged oUence 
under s. 211 of the Penal Code has 
not been committed in Court, but 
in relation to a police investigation 
only. Dharmxdas Kaioar v. King- 
Emperor^ 7 C. L, d, "6T6\. Jadu- 
nandan Singh v. King-Emperor^ 
10 C. L. J. 564, followed. The 
procedure of calling on the 
informant, who is reported by the 
police to have made a false charge 
before them, to prove his case and 
the examination of witnesses is not 
contemplated by the Code, and the 


Sanctiojt for Prosecution — conoid, 

proceeding is not a judicial one 
within s. 476 of I he Code. MouU 
Durzi Naiirangi Lallfi C. W. 

N. 351, followed. Tayebulla v, 
EmrEKOR, (1916) I. L. E. 43 Calc. 1152 

— — Revisional 

jurisdiction of High Court over 
Presidency Small Cause Court — 

Civil Procedure Code {Act V of 
1908)^ s, llh—'Crimival Procedure 
Code {Act V of 1898), s, 195— 

Stage in a judicial proceeding^ what 
is — “ OuM ’ — '’" Delay." A Judge 
of the Presidency Small Cause 
Court, Calcutta, had dismissed six 
applications for sanction to prose- 
cute tlie plaintiffs for having made 
false claims. On an application to 
the High Court under s. 115 of the 
Civil Procedure Code to set aside 
the orders : — Held^ that under 
s. 195 of the Criminal Procedure 
Code the High Court is tlie superior 
Court to the Presidency Small 
Cause Court, and has power to 
deal with the order which was 
made by that Court. iieZd, also, 
that an application for leave to sue 
is a stage in a judicial proceeding, 
where such leave is necesi-ary to 
give the Court jurisdiction. Held, 
also, that the delay in making the 
application for sanction to prosecute 
had been satisfactorily explained, 
and was not in the circumstances 
such as to prejudice the plaintiffs. 
BudlujLalv Chattu Gope, (1915) 

I. L. E 43 Calc. ... ... 597 

Sapindas : /See Hindu Law~Siridhan 914 

Scope of Agency: See Principal ai^ 

Agent ... ... . ... 511 

Second Appeal: See Eemand ... 104 

^ — — Order of Settlement 

Officer settling rent^ whether open to 
second appeal — Bengal Tenancy 
Act \Vm of 1885), ss. 105 A (4), 

106\ 109 A — Exiess area. Per 

Curiam : When in a proceeding 
under s. 105 of the Bengal Tenancy 
Act the Settlement Officer is asked 
to increase the rent under sub-s. (4) 
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Second Ippeal — concld. 

in accordance with the rules laid 
down in s. 52, and the claim is 
refused on appeal to the Special 
Judge, on the ground that the land 
of tiie tenant is not proved to be in 
excess of the area for which rent 
has been previously paid, a second 
appeal is not barred by s. 109A of 
that Act. Bameswar Smgh v. 
Bhooneswar Jlia^ 4 C. L. J 138, 
and Grant v. Ram Rehha Bhtigai^ 

14 G. L. J. 110, considered. Per 
Mookeiuee j. If in any pin.ceed- 
ing under s. 105 questions under 
s. 105A have been Investigated and 
determined, the order of the 
Settlement Officer, though in form 
an order which settles a fair and 
equitable rent, dees in substance 
embody a decision ot questiens 
within tlie scope ot: s. 105 A, and 
consequently of s 106. Such a 
decidon is notone merely vsettling 
a rent witliin the meaning of 
s. 109A and is conseqaently liable 
to be challenged by way of second 
appeal to the High Court. 
JiMA-XADA SuNDARI GhOWDHURANI V. 

Amudi Sarkae, (1916) I. L. R. 43 
Calc. ... ... ... 603 

Secs0iiil PrOlsate, duty oji’: See Probate 625 

Sscretary of State, suit by: See 

Penalty ... ... ... 230 

Saeurity, scope of : See Moetgacje ... 895 

for Costs: iSee Insolvency ... 243' 

' good behaviour — ■ Bis- 

seminatkm of matter llhelij to 
enmity or hatrel between 
classes — Necessity of intention — 
Criminal Procedure Cofe {Act V 
oy*lS9S), s. lOS {h)--Penal Code 
{^Act XLV of IS 60)^ s lOfSA. To 
justify an order under s, 10 S (5) of 
the Criminal Procedure Code, it is 
sufficient that the words used are 
likely to promote feelings of 
enmity or hatred between different 
classes, and it is not necessary to 
establish an intention to promote 
such feelings, as it would be on a 
trial for the offence under s. 153 A 
of the Penal Code. DhanimaloJca 
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Security for good behaviour — contd. 

V. Emperor. 12 Cr. L. J. 248, 
dissented from. Joy Qhmdra 
Sarkar v. Emperor., I. L. R. 38 
Calc. 214, Jaswant Hai v. Atharale., 

5 Cr. L. J. 439 ; 10 Purij. Bee. 23, 
referred to. Sital Prasad v. 
Eiiiperor (1915) I. L. R. 43 Calc. 591 

^ “Per- 

son icitliin the local limits of the 
Magistrate'' s jurisdiction — Residence 
— Commission of acts complained of 
within such iocol limits — Juris- 
diction of M agistrate — Criminal 
Procedure Code {^Act V of IS 98)., 
s. 110. Section 110 of the. 
Criminal Procedure Code does not 
require lesidence within the local 
limits of the jtirisdicdou of the 
Magistrate who institutes proceed- 
ings thereunder. Where the habits 
pf the persons called upon to 
furnisli security for good behaviour 
were practi.sed, and their evil 
reputation acquired, within the 
local limits of the jurisdiction of 
the Presidency Magistrate of the 
Nortliern Division of the town of 
Calcutta, tliough they might be 
occasionally rc'^iding elsewhere 
HeUl, that the Magistrat ) was 
competent to take proceedings 
against such parties under s. 110 
of the Code Ketahoi v. Queen- 
Empress, I. L. R. 27 Calc.^ 993, 
disringuished. Eau’Eror ic Durga 
Kalwai, (1915) I. L. R. 43 Calc, ... 153 



vloiis convictions., proof of — Central 
Bureau register of thnmh im- 
pressions., erideniiary value of—- 
Extract from jail register loltlmut 
proof of klentky — Locus :pHfmk 
tentlm — Criminal Procediu-e Code 
{Act VoflSQS). s. 110. Wlumev’er 
proof previous eonvi tions is 
requireil7 whether under section 75 
of the Penal Code or Charter VUl 
of Uie Criminal Procedure Code, 
such previous convictions must be 
proved strictly and in aecordariee 
with law, and unless so piatved no 
Court can t ke them into eonsidera- 
tion. A register produced from 



1 


GENEEAL INDEX. 


xivi 


Sail 



Page. 


Secufitjf for good fcehavioiir— 

the Ceiitral Bureau purporting to 
contain the thii nib impression of 
the accused and bis descriptive 
roll with a list ol: his previous 
convictions, when there was no 
evidence how it came to be made 
and lodged in the Central Bureau 
nor from what particulars the 
previous convictions were recorded 
and certified, was held insufficient 
proof ot such convictions. An 
extract from tlie jail register 
showing previous convictions of a 
certain person with aliases and 
certified copies of previous con- 
victions of the same in the absence 
of evidence of identity with the 
present accused, held insufficient to 
prove previous convictions of the 
latter, a person who has served 
the period of his iinprisonment 
should be given a chance of 
reformation and should not be 
proceeded with under section 110 
of the Criminar Procedure Code 
soon after his emergence from jail. 

Junab Ali v. Emperor. L L. R. HI 
Calc. 783, referred to. Although 
general statements of wn'tnesses 
e.g.. that the accused are all pick- 
pockets and that ever}' one is 
afraid of them, may not be wholly 
inadinissilde in • evidence, no Court 
should act on a body of such 
evidence without testing the 
statements of the witnesses and 
obtaining from them some parti- 
culars of the facts on which their 
general statements are made. Tlie 
case of each accused should be 
difiEerentiated in the evidence and 
the order of the Court. Emperor 
V. Sheikh Abdul, (1916) I L. R. 

43 Calc. ... ... ... 1128 

SecuHty to keep the • Peace — Convict' on 
under s. 14S of the Penal ^de — 

A bsence of finding of acts involv'mg 
breach of the peace or ecident 
intention of committing the same — 
Legality of order for security— 
Criminal Procedure G de {Act V 
of 1898). s. 106, To bring a case 
within the terms of s, 106 of the 
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SeciiHijf to keep the Peace 

Criminal Procedure Code, the 
Magistrate should expressly find 
that the acts of the accused 
involved a breach of the peace or 
were done with the evident inten- 
tion of committing the same, or at 
all events the evidence must be so* 
clear that, wdthout an express 
finding, a superior Court is satisfied 
that such was the case. Jib Lai 
Gir Y. Jagmohan Gir, I. L. H. 26 
Calc, 576, followed. A finding 
that the common object of the 
unlawful assembly was by means 
of criminal force or show thereof 
to take possession of land cultivated 
by a tenant of the rival landlord, 
and that, but for the direction of 
the. latter to tlie tenants to retire, 
which Avas carried out, there might 
have been a serious riot, held 
insufficient to bring tlie case within 
the purview of s. 106 of the Code-. 

Abdul Ali Ghowdhitry tJ. Emperor, 

(1915) 1. L. R. 43 Calc. ... 671 

Separation, allegation of : See Hindu 

Law — Joint Family ... ... 1031 

Se.**vants’ Quarters, acquisition of ; See 

Land Acquisition. ... ... 665 

Set-off: See Attorney’s Lien for 

Costs ... ... ... 932 

Settlement Officer, order of: See 

Second Appeal ... ... 603* 

powe’ of,: See 

Bengal Ten.a ncy Act ( VIII of 

18B5), s, 102 ... ... 547 

Shares, sale of : Damages ... 493 

Simanadars— (7/ia?//r«Ain Chalcran Land 
Act {B rig. VI of 18 70)^ s. /,• 
lohetlier applicahl — Bengal District 
Gazetteer, reference to ly High 

Court. The High Court is entitled 

to use the I'eaetil Di strict Gazetteer 
as a book of reference. Tlie 
Chaukidari Chakran Land Act 
applies to simanadars, as the 
Gazetteer for Baiikura shows that 
in thana Indas (where the landB' . 

in suit are sitnati) the slmmuidars? 
perform those duties whicli are 
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Si HI a n a d a r s — CO ?2c . 

described in section 1 of the Act. 

Lalu Dome v. Bejoy Ghand 
Mahatap, (l9J5) 1. L. R. 43 Calc. 227 

Siiigie Judge, judgment of : See Letters 

Patent x\ipeal ... ... 90 

Solioltop*s Lieo for Costs : See Costs ... 676 

Sovereign Right : iScc Assessment ... 973 

Special Constahles — Dispute regarding 
ferry — Proceeding for security to 
keep the peace drawn up against one 
party — Ap])ointment of members 
thereof as special constables — 
Refusal to act as such — Legality of 
appointment and of prosecution for 
such refusal — Police Act (F of 
1861)^ ss. 17^ 19. The only legiti- 
mate object of appointing special 
constables, under s. 17 of the 
Police Act (V of 1861), is to 
strengthen the ordinary police force 
by the addition of suitable ]Dersons. 

When the appointments are not 
made with such an object, a 
prosecution under s. 19 of the Act 
for refusal to act as such will not 
be permitted. When tlie members 
of one party to a ferry-dispute were 
appointed as special constables, 
and tlie circumstances showed that 
it was never really intended to 
utilize tliem as police officers, the 
Higli Court quashed the order of 
the District Magistrate directing 
their prosecution under s. 19 of the 
Act and the issue of warrants 
against them. Pabdip Singh v. 
Emperor (1915) I. L. R. 43 Calc. 277 

Speeial Trihiinal ; See Recoros, power 

TO CALL FOR ... ... 239 

Specific^ Performance — Agreement to 
sell decree and rights ap)p)eriaining 
thereto and to transfer it to defe^ul- 
ant — Vendor and Purchaser — 

Decree b comhig barred by limitation 
befoi'e assignment — Obligation to 
keep decree on vendor’— Civil 
Procedure Code {Act XIV of 1882), 
s, 232~Transfer of decree. The 
plaintiffs (respondents) brought a 
suit for specific performance of an 
agreement made between tliem and 
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Specific Perfopmaiice— co/ziJci. 

the defendant (appellant) by which 
the latter contracted to purchase 
a mortgage decree and all rights 
appertaining thereto, which decree 
was to he duly transferred to the 
defendant, which by reason of 
section 232 of the Civil Procedure 
Code, 1882, could ordy he done by 
an assignment in writing. The 
decree, however, before assignment 
became barred by limitation, and he 
refused to take it. iJe/d (reversing 
the d^‘cision of the appellate Higli 
Court), that wli at the plaintiffs had 
agreed to assign to the defendant 
Avas a decree capable of execution ; 
that until assignment there was an 
obligation on tlie plaintiffs as 
vendors to keep the decree alive ; 
and that therefore when the decree 
became barred by limitation the 
plaintiffs were asking for specific 
performance by the defendant of 
an ugreemeiit which tliey were 
themselves unable to perform, and 
no such relief could be granted. 
Wolverhampton and Walsall 
Railway Co. v. L. d Ab-TF. 
Railway Co,, L. R. 16 Eq. 433, per 
Lord Selborne, referred to, 
Jatindua Nath Basit v. Peyee 
Deye Debi, (1916) I. L. R. 43 Calc. 990 

Contract to 

lend or borrow money — Suit for 
balance of mortgage money — 
Damages — Provincial Small CaiLse 
Courts Act (IX of 1387), Sch. If 
els. 16, 16 — Civil Procedure 

Code (Act V of 19 OS), s. 113, 

0. XLl, r. 1. A suit for specific 
performance of a contract to lend 
or borrow money is not maintain- 
able. Rogers v. Challis, 27 Beav. 

175, Siehel v. Aiosenthal, 30 BeaA% 

371, Larios v. (hirety, 1j. R. 5 P. 

C. 346, and The South African 
Territories v. Walllngton, [1898] 

A. C. 309, followed. ■ Nor would a 
suit to recover the balance of the 
mortgage money, : or a suit for the ' 

■ ' rectification of tlie inst-rumeni be 
cognisable by a ■ Court -of .Small, 
■Causes. (Pbvie clauses , 15 and 16 „ , 
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Specific Pei*formancQ— 

Schedule 11, Provincial Small Cause 
Courts Act, 1887). But a suit for 
damages for breach of contract is 
cognisable by a Court of Small 
Causes, if the amount is within its 
pecuniary jurisdiction. Sheikh 
GA tiM V. Sadarjan Bibi, (1915) 

1. L. B. 43 Calc. ... ... 59 

Specific Relief Act (! of 1377), s. 42 : 

See Declaratory Decree, SUIT FOB 694 

SpiHtual Welfare: See Hindu Law — 

Alienation ... ... 574 

Stay of Proceedings : See Stay of Suit 144 

Stay of Suit — Jurisdiction — Civil 
Procedure Code (Act V of 190S\ 
s. 10 — Stay of proceedings in one 
of two suits hi respect of same 
subject-matter in different Courts. 

A. who 'carried on business at 
Karachi and employed B. as his 
commission agent at Calcutta, 
instituted on 16th February 1915 
in the Court of the Judicial 
Commissioner of Sind at Karachi, 
a suit against B. for an account * 
and the recovery of whatever sum 
should be found due on the taking 
of such account. On 10th March 
1915, B. instituted in tlie Higii 
Court at Calcutta the present suit 
against A. for the recovery of 
Es. 26,665 or in the alternative an 
account. Thereupon, A. applied to 
have the present suit stayed 
pending the determination of his 
suit in the Karachi Court : — Held, 
that the only question that required 
consideration was whether the 
Karachi Court has jurisdiction to 
grant the reliefs claimed. The 
plaint in the Karachi suit sets out 
allegations that clearly give juris- 
diction to that Court to try, the case. 

The present suit must, therefore, 
be stayed till the determination of 
the suit at Karachi. Padamsee 
Nabainjee V. Lakhamsee Baisee, 
(1915)1. L. R. 43 Calc. ... 144 

Stridhan: 8ee Hindu Law— Stridhan 64^944 

Subordinate Judge, lurisdictlon of: 

See Wakf ... ... 467 


Subrogation — Priormortgage^Fraudu- 
lent siqypression off by vendor. If 
A purchases a property subject to 
three successive charges X. Y and 
Z with full knowledge of their 
existence, and retains a portion of 
the purchase money in liis hands 
with a view to satisfy the mortgages 
Y and Z, but sub.scqu 0 ntly dis- 
charges the security Z, he cannot 
on satisfaction of the mortgage X 
use it as a shield against the 
mortgage Y. Biseswar Prosad v. 

Lala San am Singh, 6 C. L. J. 

134, and Fliam v, Vogel, 69 Missouri 
529, followed. But' where the 
purchaser found on enquiry that 
there were only two subsisting 
charges Y and Z to be satisfied, but 
discovered after bis purchase that 
there was a prior charge X which 
was falsely clescriiied as satisfied in 
the mortgage instrument of Y (in 
a suit upon bond X) : Held., that 
from whatever point of view the 
case may be considered, the 
purchaser was entitled to priority 
in respect of the payment made by 
him to satisfy tlie first mortgage 
X. Mohesh Lai v, Mohant Baimn 
Da<i, L L. R. 9 Calc 961 ; L. B. 

• 10 I. A. 62, followed. Held, also, 
that the purchaser was not entitled 
to priority on the basis of the 
payment made by him t<) satisfy 
the second mortgage Y. Has 
Shyam Chowdhuri v. Shyam Lal 
Sahu, (1915) 1. L. R. 43 Calc. ... 69 

Substituted Service: See Summons, 

SERVICE OF ... ■ ... 447 

Succession: See Hindu Law — Stri- 

DHAN ... ... .... 944 

: See Hindu Law — S ucciC- ; 

STON ' ... , ... V'.' '■ I' 

-:8eeMAHANT ... 707 

Succession Jlct (X of 13S5), ss. 107, 

111 : Hindu Law — Will ... 432 

1 ss. i11, 

312: Will ... ... 201 

Succession iuty ; iSee Probate ... 625 

Summons, service Substituted ser- 
vice*—''' Due and reasonable 
diligence'^'— Practice Agypealfrom 
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Suniiiiofis, service of — conclcL 

order refusmg to srt aside ex parte 
decree— Civil Procedure Code 
{AciV of l908), O.\\ rr. 12, 17: 

0. IX, r. IS — Costs. For substi- 
tuted service of summons to be 
effective, it is essential thfit the 
requirements of the rules of the 
Code should be strictly observed. 
Knowledge of the institution of 
the suit, derived by the defendant 
aliunde is not sufficient in the 
4 ibsence of proper service of the 
summons. Where the serving 
officer on three separate occasions 
went to the place of business of 
the defendant’s fi m, under the 
erroneous belief that it was his 
ordinary place cf residence, and 
asked for the defendant and, on not 
finding him, posted a copy of the 
writ of surnuions on the outer door 
of the premises : — Held, that this 
was not s'ifficient service. Proper 
enquiries and real and substantial 
effort should be made to lind out 
when and where the defendant is 
likely to be found. Colwi v. 
Nursing Dass Auddy, 1. L. H. 19 
Calc. 201, followed. Kassim 
EbRAHIM BALEJI V, JOHURMULL 

Khemka, (1915) I. L. R. 43 Calc. 447 

Surety — fJutg of Magistrate to inquire 
into fitness of each surety on evidence 
taken hy him — DeleqatUm of 
inquiry to the police or others — 
Mejectio > of sureties on a gmlice 
repaid — Grounds of rejection — 

Want of control — Criminal Proce- 
dure Code {Act V of 1S9S), s. 122. 

Under seciiori 122 of the Criminal 
Procedure Code, a Magistrate must 
personally hold a separate inquiry 
as to the fitness of eacli surety and 
decide the matter on evidence taken 
for tlie purpose, and he cannot 
delegate to a police officer or otijer 
person the function entrusted by 
law to him alone. Smysh Chandra 
Basu V. Emperor, 3 C. L. J. 575, 

In re Abdul Khan, 10 G. W. N. 

1027, Akhar Ali Mahomed v. 
Emperor, I. L. R. 42 Calc 706, 
and Kalu Mirza 'V. Emperor, 1. L. 


Page. 

Surety — concld. 

R. 37 Calc, 91 , followed. Queen- 
Empress V. Pirthi Pal Smgh, 

(1898) All. W. N. 154, Emperor v. 

Tota, I. L. R, 25 All. 272, Emperor 
V. Gliulam Alustafa, 1. L. R. 26 
All. 371, Emperor v. Balwant, !. 

L. R. 27 AIL 293, Bhaivani Singh 
V. King-Emperor, 12 All. L. J. 

1004, King-Emp ror v. Parmeshur, 

I Cr. L. J, 459, Ilamauand Singh 
V. King-Emperor, 8 Cr. L. J. 344, 

Jai Gohind v. Emper r, 13 Gr.L. J. 

760, King-Emperor v. Kaim Khan^ 

(1906) Punj. Rec. 18, Imperator w 
Mahro, 10 Cr. L. J. 225, Emperor 
V. ^ Kamal, 10 Cr. L. J. 230, 
Imperator V. Allalidino, 12 Cr. L. 

J. 410, Emperor v. Ilaji Usman, 

II Cr. L. J. 497, Pirn Abdulla v. 

Emper > r, 15 Cr. L. J. 378, Muham- 
mud Ibrahim v. Emperor, 16 Or. 

L. J. 100, approved. Want of 
sufficient control over tlie person 
bound down is not a valid ground 
for the rejection of a surety. Kalu 
Mirza v. Emperor, I. L. R. 37 
Calc. 9l, Siva Natha v. Emperor, 

16 Bom, L. K. 138, Queen-Empress 
Y. Rahim Bakhsh, Eh R. 20 All 
206, and Sheikh Zikri v. Emperor, 

12 All L. J. 785, referred to. 

Rayax Khan %\ Emperor, (1916) 

I L.K. 43Caic. ... ... 1024 

Surprise^ doctrine of: See Right of 

Reply ... ... ... 426 

Tenancy in Common: See Joint Estate 103 

Threatening Letter to Court: See 

Unprofessional Conduct ... 685 

Thumb Impressions, evidentiEry value 
of : See vSecurity for good be- 
haviour ... ... ... 1128 

Ti me-ii mi t : See C r i m i m a l R e v i s i o n . . . 1 029 

Title-deeds : &e Mortgage ... 1052 

, deposit of : See IVIortgage. , 895 

Title Paramount, dispoesessloii fey ; See 

Rent, SUIT FOE , , ' ... 554 

Tort; See Pbincipal and x\gknt 511' 

Trafficking In ©fficss : Bee Contbact ... ■ 115 

Transfer of Decree; See Specific 
Perform ANTE 


990 
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Tfaosfer ©f Act (l¥ ®f 1882), 

S3. 3, 78 : See Mobtgaqb ... 1062 

s. 6, cL (a): See Ob'fbrings to a 
Temple ... ... ... 28 


s. i3 --Debtor an I CreilP-r — Suit 
to set aside deed as hebig void as 
delaying or defeating creiiiors — 

Deed made on good cansideratlou — 
Preferenm by debtor to one creditor 
rather than another wJm'C debtor 
retains tio benefit for himself. In 
this appeal their LortiBldps of the 
Judicial Committee upheld the 
decision of tl»e High Court, wliich 
is reported in I. L. K 34 Calc 999, 
at page 1003. The transfer which 
defeats or delays creditors is not 
an instrument wliich prefers one 
creditor to another, hutaninstru. 
merit which removes property from 
tiie creditors for the benefit of the 
debtor. The deldor must not 
retain a benetit for bimscdf. He 
may pay one creditor, and leave 
ariotbcr unpaid. In re Moroneg^ ' 

L. R. 21 Ir. 27, MlddHon . 
Folloclu L. ll. 2 Cli. D. 104, 
followed. When it was found 
tliat the transfer impeached was 
made for adecpiate consideration in 
satisfaction of genuine debt, and 
without reservation of any benefit 
to the debtor, it followed that no 
gpnuid for impeaching it lay in tlie 
faet that the plaintiff (appellant), 
who also was a creditor, was a loser 
by payment being made to the 
preferred creditor — tliere I'eing in 
the case no questiou of bankruptcy. 

Mus HA a Sail; v. Lala Hakim 

Lal. (1915) L L. ll 43 Calc. ... 521 

s, 54 : See Sale ... ... 790 

■ TraiisferafeiHt^; See OFPrmiN^GS. to a 

Tempi.!': ... ... ... 28 

Trafisferea : SW llEPosiT iM Corjirr ... ■ 100 

TfiiStees, appointment of: See Maho- 

JI E I > A X L a\v — E X 1 jO W M K XT ... 1085 

Trustees Act (I¥ of 1886), ss, 8, 20, 32: ' 

See Rf.ckivel ... ... 124 


Page. 

Utiautliorlseci Aet: See Principal and 

Agent ... ... 5i| 

ilnconseiooaW® ietefest: See Tnter- 

... 632 

lindefended Suit: See Ex parte ■ 
Decree ... ... ... 1001 

Under-raisfat : S<s<^ Landlord and Ten- 
ant ... ... ... 164 

Oeliiiuidated iamages; /SVc , Ex parts ' 

Df/jreb ... ... ... 1001 

Utiprofessiotiai Coaduct— as li- 
tigant — Le ter o Mimsif threatening 
legal jaroceedings to reeorer costs in 
execution proceedings^ incurred ow^ 
ing to the negligence of the Court 
officer — Legal FractUioners Act 
{XV in of 18 79), ss. is {})) and 
14 — Anonymous communication — 

Contempt of Court Where a plea- 
der wIk) was a dejree-holder in 
a certain suit associated liimself 
with bis co-decree.-lioider in a notice 
to the ]\Iunsif threateuing legal 
proceedings to recover costs in an 
execution proceeding incurred owing- 
to tlie negligence of the Court offi- 
cers though the pleader did not sign 
tlie notice : — Held^ tliat what was 
done by tlie pleader was done by^ 
an individual in tlie capacity of a 
suitor in respect of his supposed 
rights as a suitor and of an imagin- 
ary injury done to him as a suitor, 
and it had no connection whatever 
with his professional cliaraeter or 
anything done liy him profession 
ally, and that tliis case was not one 
witliin s. 13 {h) of tlie Legal Practi- 
tioners Act. Ll re Wallace. L. It. 1 
P. 0. 283. In the matter of Jogen^ 
dra Narayau Bos^, 5 C. W., N. 4% „ . 

In re a Fleader, 18 M,aci. L. ,J. ,184, , 

Lithe matter of a first grade Plea.- 
der^ I. L. R 24 Mad. 17, and In the 
mailer of Sa'-at Chandra Giiha, 4 
0. W. N 063, referred to. In re 
Poo R N A G U A N DRA A I) !) Y , (19 1 5 ) I , 

L. R. 43 Calc. ... ... 085 

¥akalattiama — Practice-— High C>>iirt— 
Miftissil Courts — Vahalitnanuu ac-^ 
ceptanee of. by pleaders — Endorse- 
ment if necessary — Civil Procedure 
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f akaiatrsama— "con/fi?. 

CodeUctV of m8):0, nu 
— High Court General Rules and 
Circular Orders^ 1910^ Vol. (Jh* 

X/, T, 45 (e). It is not oecessary 
that the acceptance of a vakalat- 
nama should be in writing, but the 
High Court General Rules and Cir- 
cular Orders, 1910, Vo'. l,Ch. XI, 
r. 45 (e) should be fully complied . 
with by the pleader who accepts 
the vakalatnama. Per D. Chatter- 
JEA d. An appearance or act by a 
pleader named in ilia vakalatnama 
(loithout his acceg)tmg it in 'ii-riting) 
would, if allowed by the Court 
expressly or by implication, be 
valid and operative. The High 
Court rule, liowever, was made to 
be followed and is a salutary rule 
prescribed for safeguarding the in- 
terests of litigants and should cer- 
tainly be followed in the raofussii 
in the manner indicated by the con- 
struction placed on the same in tlie 
ans\yers to the several references 
made to this Court. It must be 
fully complied with by the pleader 
who first accepts the vakalatnama 
and all subsequent acceptances must 
be made by endorsements made in 
the presence of the Court, or the 
8heristadar^ or the Bench officer 
and dated, provided of course all 
the pleaders so accepting a vakalat-^, 
nama are named in it. Courts in 
the mofussii most be specially 
careful in enforcing this rule in 
cases of cornpromise aiid withdraw- 
al of cases and withdrawal of 
money and documents. Per 
Be4^chcroft J. There can be an 
acceptance by the pleader other 
than in writing. But if this Court 
has. in tlie exercise of its powers, 
framed ceidairi rules which must be 
observed by pleaders, a pleader who 
does not conform to those rules, 
ought not to be heard. Queer e i 
Whether after the first endorse- 
ment by a pleader accepting a 
lainama. a mere endorsement of ac- 
ceptan ce by those appeari ng o n t he 
strength of the original vakalatnama 


Page, 

Vakalatnama — concld. 

at subsequent stages of the case, is 
sufiicient. Mahesh Chandra Addv 
V. Panchu Mhdali,’ (1915) I L. R. 

43 Calc. ... ... 884 

Valuable Consicieratlon : See Limita- 
tion ... ... ... 34 

Valuation of Suit — Investigation as to 
amount or value of subject-matter 
of suit — Competence oj- Court of first 
instance to remit investigatloji of 
dispute to some other officer — Chnl 
Procedure Code (Act V of 1908). 0. 

XLV^ r. 5 — Practice. Rule 5, 

Order XLV of the Code of Civil Pro- 
cedure does not empower the Court 
of first instance, to remit tlie in- 
vestigation as to. amount or value 
of subject matter of suit to some 
other officer ; it must be carried out 
by that Court. Hansman Jha r. 
Batiuji Jha, (1915) 1. L. R. 43 
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Vendor and Pupchasei*: 

Performance 

See 

Specific 
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Verification of Plaint: 
Decree ... 

See 

13 N parte. 

1001 

Waiver: See Sale 

... 
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Wakf — Mutawalli — Matters connected 

with tcahf being religious 7naUers — 
Desrejidant of the founder — Prefer- 
ential claim to mutaicstUiship — Mo 
right of inherUanee — Qadi under 
the Maho7nedan late exercising ftme- 
tions in relation to imkfs-’—JEl'is 
equivalent in the British IrnUan 
sgstem of law — Position of the 
Subordinate Judge'— District Judge, 
jurisdiction of Tbougii a descend- 
ant of the founder of a wakf 
property has a preferential claim to 
tiie office of the mutawalli. he does 
not become mutawalli by right of 
inlieritauce but has to be appoint'd 
such by t'-e Qadi who may supersede 
him if he is not so (juaiitied. No 
right of inheritance attaehes to a 
religious endowment. Kliajeh 
Salimullah v. Abul Khalr 
M. Mustafa, I. L. R.,37 Calc. 263, 
Sagad ■ A bdulla V.' Sapad Zain, I. 
L. R. 13 Born. 555, Moohummud 
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^M—conUL ^- 

Sadik v Moohummutd AU. 1 Mac. 

Bel. Rep. 22, and Shahar Bmoo v. 

Aga Mahomed y L. R. 34 I. A. 46 ; 

I. L. R. 34 Calc. Il8, followed. 
Shama Charan v. A hdul Kaheej\ 

3 0. W. N. 158, In re Woozalumiesm 
BlMi h L R. 36 Calc. 21, In re 
Halimn Khatun^ L L. li. 37 Calc. 

870, , Nimai Chaud v. Golam 
Hossem^ 1. L. R. 37 Calc. 179, 
Muhammed v. 8>/ed A hanied^ 1 Bom. 

H O, R. 18, Jamal v. Jamal^ I. L. 

R. 1 Bom. 633, Datid Sha v. Ismal 
Sha^ L L. R. 3 Bom. 72, Baba v. 
Nassaniddin^ 1. L. R. 18 Bom. 103, 

A.-6?. V. Abdul Kadir, 1. L. H. 18 
Bom Kudraiidla v. Mohini 

MohaiuA B. L. R., 134, Maham- 
medY. Ahmed Bhai^ L L. R. 25 
Bom. 327, All v. All Jan^ 

1. L. R. 35 All. 98, Muhammad 
Ahdul Majid v. Ahmed Saeed, 11 
AIL L. J. 673, referred to. Under 
the Mahomedari law that Qadi 
alone was competent to exercise 
authority in respect ot‘ wahfs who 
was so expressly authorised in his 
letters patent. There was some 
difference of opinion upon the 
question whether such express 
authority was needed where a 
person was explicitly appointed the 
Chief Qadi ; but even here the 
balance of opinion of jurists favours 
the view that power should be 
expressly conferred on the Cliief 
Qadi to validate the administration 
of ivakfs by him. Tliere is also 
authority to show that the supreme 
authority iu the State, by whom the 
Qadi is appointed, need not be a 
Maliomedan and although there is 
some divergence of opinion there is 
also authority to show that the 
office of Qadi may bo held by a non- 
Muslim for the decision of disputes 
between non-Muslims under Muslim 
protection. As this is a matter 
regarding religious usages and ins- 
titutions within tfie meaning of 
section 15 of Regulation IV of 1793, 
the rights of the parties must be ‘ 
determined with regard to the 


Fags.'!;' 

mUf—oondd. 

provisions of the Mahomedaii law 
on tlie subject. It follows, sux-oni- 
ingly, that a Subordinate Judge, who 
has not been expressly authorised 
by the Government to exercise 
functions in comieciion W'iih tlie 
administration (>£ ?m/r/s‘, is not 
competent to act in that behalf, 

^AV bet her a District Judgit has 
implied authority to exercise the 
functions performed by a Qadi 
under the Mahomedan Dw is doubt- 
ful. In respect of wakfs which 
may be described as trusts created 
for public purposes of a ridigioiis 
nature within tlie meaning of sub- 
section (I) of section 92 of the 
Civil Procedure Code, UHLS, the 
District Judge may be a-^sumoil to 
have been authorised to di'icharge 
the functions of a Qadi. Th.^ real 
difficulty arises in tlie case of 
private wakfs It is desiralde tliat 
the Local vlovernment should, to 
cover sucl cases, authorise eifclier 
District Judges or Suhordiriaie 
Judges or even judicial officers of a 
lower grade, if necessary, to exer- 
cise the functions of a Qadi. 

At ! MAN NESS A BiBI AbDOL 

SOBHAN, (1915) 1. L. R. 43 Gale. ... 467 

Wakf, validity of — De^renee due to. 
•previous deeision of High Court as 
authority — Res judicata — Mussul- 
man Wakf Validatmg Act {VI 
1913\ tltle^ ■preamble and s. «>, 
whether retrospective or prospective 
only — Privy Council decishits and 
pronouncements on Indian Legis- 
lature. Where there had be«‘n a 
previous adjudication by the Ili.^h 
Court on tlie invalidity of a (x*rta;n 
wia/j/ based on legal grounds (in a 
subsequent suit betwexm the sunn* 
parties) : — iZeW, that (Q ordinarily 
that Court should feel bouml, iiut 
on the principle of m jwdmato btR 
out of the deference which wnis duo 
to a previous decision of the High 
Court, to follow that authority ; 
and (u) that the previous conclu- 
sive decision had not been affected 
by the remedial operation of th«s 
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Wakf, variclS% Qf--coneJd. 

Mussaimari Wakf Validating Act of 
1913, whicii was not reti'OspecUve 
in effect but prospective only, 

. Bahlmtinlssa Bibl v. Shaikh Mcmik 
Ja/e, 19 0. W. N. 76, approved. It 
is doubtful whether the Gt>vernor- 
General in Council would make a 
legislative pronouncement that the 
repeated decisions of the Privy 

Council were erroneous, thougli 
from its knowledge of the require- 
ments of the country the Legisla- 
ture may think that in future the 
law should be otlierwise adminis- 
tered Mahomed Buktii Majum- 

DAR V. I)EWANf AJMAN (1915) 

L L. R. 43 Calc. ... ... 158 

Wacsf : Bee Wakf. 

WWow ! See Hindu Law — Alienation 574 

: See H i n du Law — A li en ati on 

m Widow ... ... 417 

Will : See Hindu Law— Will v ... 432 

Succession Act {X of 1S65).^0. 31 f 

312, — Denionstrati re legacy — In- 
teresi^ whether iKiy able on ademons- 
trathe legacy ^ Where no time for 
^payment fixed by icill, the time from 
icMck interest runs. Where a tes- 
tator Jiad bequeathed legacies to 
several grandchildren named in tlie 
will to be paid from the sale pro- 
ceeds of certain house property 
after the death of a daughter and 
the marriage of a grand daughter and 
it was contested that inasmuch as 
there is no speciffc provision in the 
Succession Act for the payment of 
interest on demonstrative legacies 
no interest was payable : Held, 

(a) 4hat interest is payable upon 
deinonstraiive legacies ; and (b) 


Paoh 

Will— coz/cR 

that wliere there is no time for 
payment fixed, although the amount 
is expressly made payable out of a 
pjarticular fund, the case is 
governed by the principle laid 
down in Lord v, Lord^ L. K. 2 Cli. 

App. 782 ; and s. 3ll of the 
Succession Act applies.. Also held 
that the rate of interest is 4 per 
cent, per annum. Lord v, Aorri, 

. L. R. 2 Oil. App. 782, Ohimiam 
Jiajamannar v. Tadikonda llama- 
ckendra Mao, 1. L. B. 29 Mad, 155, 
Mullins V, Smith, 1 Drew Ik Sm. 

2,04:^ and In re Waif or d Kenyon v. 
Watford, [1912] 1 Oh. 2l9, 

referred to and followed. xAdminis- 
trator-General of Bengal 
A. D. Christiana, (1915) I. L. R. 

43 Calc. ... ... ... 201 

Words and Phrases— 

‘^complaint”: Sanction for 

PuOSEOUTlON ... ... 1152 

“delay” : See Sanction for Prose- 
cution ... ... 597 

“due and reasonable diligence ” : 

zfe Summons, SERVICE OF ... 447 

“encumbrances”: See Bengal 
Tenancy Act, s. 161 ... 178 

“judgment ” : /See Appeal ... 857 

“judicial proceeding”: See Sanc- 
tion FOR Prosecution ... 1152 

“oath Nee Sanction for Prose- 
cution ... ... 597 

“ opposite party ” ; See Appeal " ... ■ 178' 

“son”: See Hindu Law— Adop- 
tion ... ... ... 944 

“without issue”: See Hindu 
Law — Adoption ... ... 944 



